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EXPLANATORY STATEMENT
GENERAL OUTLINE
The Monitoring of Places of Detention (Optional Protocol to the Convention against Torture)
(National Uniform Legislation) Bill 2013 provides for:
(a)
the inspection, in accordance with the Optional Protocol to the Convention Against
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, of places of
detention in the Northern Territory that are under Northern Territory Government control;
(b)
ministerial arrangements between the Territory and the Commonwealth regarding
inspections by the Committee Against Torture’s Subcommittee on Prevention of Torture and
other Cruel, Inhuman or Degrading Treatment or Punishment;
(c)
obligations on the relevant Northern Territory administrators to provide access to
places of detention and to information;
(d)
protections for people who provide information; and
(e)
an offence to take reprisal action against a person believed to have provided
information to the Subcommittee.
NOTES ON CLAUSES
Part 1

Preliminary

Clause 1

Short title

Clause 1 sets out the name of the proposed legislation.
Clause 2

Commencement

Clause 2 provides that the Bill will commence on a day fixed by the Administrator. This will
be a day sometime after the day on which the Commonwealth Government lodges

ratification of OPCAT.
Clause 3

Definitions

Clause 3(1) sets out the key defined terms that are used in the Bill. They are:
deprivation of liberty
detainee
detaining authority (see also clause 3(2))
Clause 3(2) extends the definition of ‘detaining authority’ to include an entity engaged for or
on behalf of a detaining authority to provide services under contract on behalf of the
authority. This provision is necessary to cover places of detention such as contracted
services to transport detainees.
entity
expert
function
Ministerial arrangement
Optional Protocol
place of detention (see also clause 4(1))
responsible Minister
Subcommittee

Clause 4

Places of detention

Clause 4(1) defines the scope of the term ‘place of detention’ by reference to article 4 of
OPCAT, under which the NT must allow the subcommittee to visit “any place under its
jurisdiction and control where persons are or may be deprived of their liberty”.
Article 4(2) defines ‘deprivation of liberty’ as “any form of detention or imprisonment or the
placement of a person in a public or private custodial setting which that person is not
permitted to leave at will by order of any judicial, administrative or other authority”.
Clause 4(2) provides a non-exhaustive list of places of detention that are subject to the
jurisdiction and control of the Territory. These places include:
·
·
·
·

correctional centres, prisons, detention centres and other similar places;
hospitals and similar places;
police station and court cell complexes; and
vehicles used or operated to convey detainees.

This list is not exhaustive and does not in any way limit clause 4(1). The definition in clause
4(1) is intended to apply to places such as youth boot camps, mental health facilities and
mandatory alcohol treatment facilities.
Clause 5

Act binds the Crown

This clause provides that the Crown in right of the NT must comply with the legislation. It
also provides that, as far as it is possible under NT constitutional law, the Crown in right of
its other capacities is also bound by the legislation. This does not mean that the Crown can
be prosecuted for breach of the legislation.

Clause 6

Relationship to other laws

Clause 6 provides that any other NT law that prevents or limits the exercise of any function
of the Subcommittee has no effect to the extent of any inconsistency.
The purpose of this clause is to ensure that the Subcommittee’s role under OPCAT is not
limited by Territory laws that are inconsistent with this Act.
Clause 6A

Application of Criminal Code

Clause 6A provides that the principles of criminal responsibility contained in Part IIAA of
the Criminal Code apply in relation to offences against the Act. Part IIAA is the NT version
of the Model Criminal Code (which is also in place in the ACT and for Commonwealth
criminal laws).
Part 2 Visits by Subcommittee
Clause 7

Object of Part

Clause 7 provides that the object of Part 2 is to enable the Subcommittee to fulfil its mandate
under Article 11(a) of OPCAT as it relates to places of detention. Article 11 sets out the
Subcommittee’s mandate to visit places of detention and “…make recommendations ...
concerning the protection of persons deprived of their liberty against torture and other cruel,
inhuman, degrading treatment or punishment”.
Clause 8

Ministerial arrangements

Clause 8 allows the Minister to enter into Ministerial arrangements with the Commonwealth
Attorney-General to facilitate the Subcommittee exercising its functions within the NT under
the Act. In addition to allowing arrangements to be made for the Subcommittee’s visits, this
clause also seeks to ensure that the NT retains responsibility and authority for the care, safety
and security of the place of detention and detainees.
Clause 8(2) lists matters about which a Ministerial arrangement may be made. This list is not
exhaustive and does not limit clause 8(1).
The list includes matters relating to:
(a)
the care, direction, control and management of detainees or other people within places
of detention;
(b)
the safety and security of places of detention;
(c)
access to, and disclosure of, information;
(d)
publication of information;
(e)
the privacy of individuals or their rights to the confidentiality of personal information
about them;

(f)
the special needs of children and other vulnerable people; and
(g)
urgent and compelling risks to public health caused by outbreaks of infectious
diseases.
Clause 8(3) seeks to ensure that the Ministerial arrangements are consistent with OPCAT and
reasonably appropriate and adapted for implementing OPCAT.
Clause 8(4) allows a detaining authority to exercise the functions under a Ministerial
arrangement in order to give effect to OPCAT.
Clause 8(5) allows the Minister to enter into arrangements with the Commonwealth in
relation to places of detention and detainees under the control and jurisdiction of the
Commonwealth.
Clause 9

Duties of detaining authority and responsible Minister for places of
detention

Clause 9 provides that, if the Subcommittee requests access to a place of detention, the
responsible Minister and detaining authority must ensure that the Subcommittee and any
accompanying expert or assistant are given access and are able to exercise their functions in
accordance with OPCAT.

Clause 10

Subcommittee’s access to places of detention

Clause 10(1) provides that, if the Subcommittee requests access to a place of detention, the
responsible Minister and detaining authority must ensure that the Subcommittee and any
accompanying expert or assistant are given unrestricted access to every part of the place of
detention.
However, Article 14(2) of OPCAT provides that the ability to access places of detention is
limited in circumstances where there are “urgent and compelling grounds of national
defence, public safety, natural disaster or serious disorder”.
Clause 10(2) provides that the detaining authority may prohibit or restrict access to a place of
detention so that the NT Government has time to request the Commonwealth AttorneyGeneral to object to the visit and allow time for the Commonwealth Attorney-General to
decide whether or not to object.
Clause 10(3) also allows a detaining authority to prohibit or restrict access if an objection has
been made by the Commonwealth Attorney-General and the objection has not yet been
resolved.
Clause 11

Access to information

Clause 11(1) provides that if the Subcommittee requests access to a place of detention, the
responsible Minister and detaining authority must provide all relevant information requested
by the Subcommittee for evaluating the needs and measures to strengthen, if necessary,
protection of detainees against torture and other cruel, inhuman or degrading treatment or
punishment.
The Subcommittee’s guidelines contain a number of guidelines in relation to access to
information and the manner in which the subcommittee is to deal with information.
Guideline 8.23 states that “As a general rule, the Subcommittee considers that photo
documentation from places of detention is unnecessary and does not use this modality.” If,
in exceptional circumstances, this is regarded as essential express acceptance must be gained
from the head of the delegation.
Guidelines 24 and 25 provide that the guiding principle for the Subcommittee is to highlight
generic and systemic issues, rather than individual issues. The Subcommittee may only
“address the State party about individual cases, if it deems it necessary in order ... to avoid
irreparable damage to the person(s) concerned” and then only with the consent of the
individual concerned.
Part III of the guidelines sets out the Subcommittee’s confidentiality obligations, including
that information gathered by the Subcommittee is and must remain confidential and that no
personal data is to be published without the express consent of the person concerned.

Members of the Subcommittee, experts and other people accompanying the Subcommittee
have an express obligation to uphold confidentiality in relation to any information that they
become aware of while carrying out their duty.
Clause 11(2) provides that the information to be provided in relation to the place of detention
on request includes the number of detainees, the treatment of detainees and conditions of
detention in that place.
Clause 11(5) prevents the Subcommittee from accessing the following records relating to a
person who is or was a detainee: a record held by a registered health practitioner concerning
private health care to a person who is or was a detainee; a record held by an Australian
lawyer (as defined in the Legal Profession Act) in relation to legal advice to a client who is or
was a detainee; and records held by any other person who acted in a professional capacity
where there is an express or implied obligation under law not to disclose any information or
confidence arising out of that relationship.
Clause 11(6) protects a professional from civil or criminal liability if the responsible Minister
or detaining authority gives access to such documents to the Subcommittee.

Clause 12

Subcommittee may interview detainees and other persons

Clause 12 provides that if the Subcommittee requests access to a place of detention, the
responsible Minister or detainee authority must ensure that the Subcommittee and any
accompanying expert are given reasonable assistance to interview any detainee or other
person at the place of detention, as chosen by the Subcommittee, without witnesses.
Clause 12(2) provides that the responsible Minister must give the Subcommittee reasonable
assistance to interview anyone the Subcommittee believes may be able to assist with relevant
information about the place of detention, the treatment of detainees at that place or the
conditions of detention.
Clause 12(2) also sets out the requirement that a person can be interviewed without any
witnesses. The purpose is to ensure that interviewees have an opportunity to provide
information to the Subcommittee without fear of reprisal or any undue pressure from a
representative of the detaining authority being present. It does not preclude the
Subcommittee from interviewing a person through an interpreter.
Clause 12(3) specifically allows a support person nominated by the interviewee to be present
at the interviewee’s request and with the agreement of the Subcommittee.
Clause 12(4) provides that a person who objects or does not consent is not required to
participate in an interview with the Subcommittee.
Clause 13

Protection against actions etc

Clause 13 protects a person from any civil or criminal action for giving information to the
Subcommittee when the Subcommittee is performing its role under OPCAT. This protection
applies despite any duty of secrecy or confidentiality.

Clause 14

Protection against reprisals

Clause 14(1) provides that it is an offence for a person to intentionally take detrimental
action against another person because the other person has given or disclosed information to
the Subcommittee, or if they believe that the other person has given or disclosed information
to the Subcommittee.
The maximum penalty for breach of section 14(1) is 100 penalty units and/or 2 years
imprisonment (see section 38D of the Interpretation Act).
This provision applies whether the detrimental action was taken wholly or partially because
the other person gave, or was believed to have given, information to the Subcommittee.
Clause 14(3) makes it clear that it does not matter (for proving the offence) that no
information was, in fact, disclosed to the Subcommittee.
Clause 14(2) extends the application of the offence in clause 14(1) to a detaining authority
who engages in conduct that would constitute an offence under that clause and provides for
disciplinary action against the detaining authority.
Clause 14(4) defines what is meant by the term ‘detrimental action’.
Part 3 Miscellaneous
Clause 15

Directions of responsible Minister

This clause provides that the responsible Minister for a place of detention (eg Minister for
Correctional Services in relation to a prison) may, for the purposes of the Act, give directions
to the person in charge of the prison. The person in charge must comply with any such
direction. Failure to comply is not an offence.
Clause 16

Regulations

This clause provides that the Administrator may make regulations for the purposes of the
Act. This clause is read with sections 65A-65D of the Interpretation Act which set out some
of the kinds of regulations that can be made under this general regulation making power.

