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Act No.[ ] of 2007

AN ACT

to amend the Mental Health and Related Services Act

[Assented to[ ] 2007]
[Second reading [ ] 2007]

TheLegidative Assembly of the Northern Territory enacts asfollows:

1. Short title

This Act may be cited as the Mental Health and Related Services
Amendment Act 2007.

2. Commencement

This Act commences on the date fixed by the Administrator by Gazette
notice.

3. Act amended

This Act amends the Mental Health and Related Services Act.
4. Amendment of section 3 (Objects)

Section 3(k)

omit

and to hear appeals
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5. Amendment of section 4 (Definitions)

(1)  Section 4, definitions "ambulance officer", "imminent”, “primary care
provider" and " Secretary”

omit
(2) Section4
insert (in alphabetical order)

"adult guardian™ means a guardian as defined in section 3(1) of the Adult
Guardianship Act;

"ambulance officer" means a person:

(@ employed as an ambulance officer, or engaged as a
volunteer ambulance officer, by an approved ambulance
service at the level of qualified ambulance officer or above;
or

(b)  appointed under section 24;

"approved ambulance service' means an ambulance service approved by
the CEOQ,;

"CEQO" meansthe Chief Executive Officer;

"community" includes a prison as defined in section 5 of the Prisons
(Correctional Services) Act;

"community management order”, see section 123(5)(c);
"community visitor”, see sections 103(1) and 103B(1);
"community visitors panel”, see section 110(1);
"criterid’, see:

(@  for the involuntary admission of a person on the grounds of
mental illness— section 14; and

(b)  for the involuntary admission of a person on the grounds of
mental disturbance — section 15; and

(c)  for the involuntary treatment or care of a person in the
community — section 16;

“financial protection order", see section 168(2);
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(4)
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"Interim community management order”, see sections 38(2)(c), 44(2)(c)
and 45(1);

"nominated next of kin", for a person, means someone nominated in the
person's medical records as the person's next of kin;

"person-in-charge”, of an approved treatment facility or approved
treatment agency, means a person appointed as the
person-in-charge of the facility or agency under section 21(1);

"primary carer”, see section 7A;

"principal community visitor", see section 101(1);
"psychiatric case manager", see section 51(1);

"senior next of kin", see section 3 of the Coroners Act;
"gpecial community visitors panel”, see section 112A(1);

"voluntary treatment plan” means a treatment plan for a person requested
from the Chief Health Officer by the court under section 78(2).

Section 4, definition "approved"

omit

Secretary

substitute

CEO

Section 4, definition "approved treatment agency”
omit

20(1)(b)

substitute

20(1)(c)

Amendment of section 6 (Mental illness)
Section 6(2)

omit

al the words after "standards’
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7. New section 7A
After section 7
insert
7A. Primary carer
(1) A primary carer for apersonis:

(@  someone providing care and support to the person because of his or
her sense of responsibility as a relative of, or someone close to, the
person; or

(b) if the person does not have anyone providing care and support as
mentioned in paragraph (a) — someone most closaly involved in the
treatment or care of, or support to, the person.

(2)  For this section, arelative of the person includes anyone related to
the person through a relationship that arises through common ancestry, adoption,
marriage, de facto relationship or any customary law or tradition (including
Aboriginal customary law or tradition).

8. Amendment of section 9 (Principlesrelating to provision of treatment
and care)

Section 9(n)

omit

all the words from "where" to "background,”
9. Amendment of section 12 (Principlesrelating torightsof carers)
(1)  Section 12, heading, after "carers’

Insert

and families
(2)  After section 12(b)

insert

(c) asfar as practicable and appropriate, family members should be
consulted and involved in the person's treatment and care.



10.

11.

12.

13.
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Amendment of section 13 (Principlesrelating to rights and conditions
in approved treatment facilities)

Section 13(e)

omit

this Act

substitute

section 92

Amendment of Part 3 heading

Part 3, heading, after "ADMISSION"
Insert

AND TREATMENT

Amendment of section 14 (Involuntary admission on grounds of
mental illness

Section 14(b)(ii)
omit, substitute
(i)  without the treatment, the person islikely to:

(A) cause serious harm to himself or hersef or to
someone else; or

(B) suffer serious mental or physical deterioration; and

Amendment of section 15 (Involuntary admission on grounds of
mental disturbance)

Section 15(c)(i)
omit, substitute

0] is likely to cause serious harm to himself or herself or to
someone else; or



14.

15.

1)

2

3)
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Amendment of section 16 (Involuntary treatment in community)
Section 16(b)(i) and (ii)
omit, substitute

(1) the person requires treatment or care; and

(i)  without the treatment or care, the personislikely to:

(A) cause serious harm to himself or hersef or to
someone else; or

(B) suffer serious mental or physical deterioration; and
Amendment of section 17 (Power s and functions of Secretary)
Section 17, heading
omit
Secretary
substitute
CEO
Section 17(1)
omit
Secretary
substitute
CEO
Section 17(1)(a)
omit
oversight
substitute

oversee



(4)

)

16.

1)

2
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Section 17(2) and (3)
omit

Secretary

substitute

CEO

After section 17(3)

insert

(3A) However, the CEO must not give directions under subsection (3) to
any of thefollowing:

(@ acommunity visitor;
(b)  theprincipa community visitor;
(0 amember of:
0] acommunity visitors panel; or
(i)  aspecia community visitors panel; or
(iii)  theTribunal.
Amendment of section 18 (Approved procedur es)
Section 18(1)
omit
Secretary
substitute
CEO
After section 18(1)
insert

(1A) However, the CEO must not approve procedures

subsection (1) for any of the following:

under

(@  Part 14, except the procedures under that Part relating to the

Agency;
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19.

Mental Health and Related Services Amendment Act 2007

(b)  theTribuna.

Repeal and substitution of section 19
Section 19

repeal, substitute

Delegation

(1) Thefollowing may delegate to a person any of his or her powers or

functions under this Act:

18.

1)

)

(@  theMinigter;

(b) theCEO;

(c)  the Chief Hedlth Officer;

(d)  theprincipa community visitor;

(e)  theDirector of Correctiona Services.
(2)  Thedelegation must be in writing.

Amendment of section 21 (Persons-in-charge of approved treatment
facilitiesand agencies)

Section 21(1)
omit

Secretary
Substitute
CEO

Section 21(2)
omit, substitute

(20 The person-in-charge of an approved treatment facility is

responsible for the care and welfare of persons receiving treatment and care at the
facility.

(3 The person-in-charge of an approved treatment agency is

responsible for the treatment and care of persons receiving services from the
agency.
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19.  Amendment of section 22 (Authorised psychiatric practitioners)

(1)  Section 22(1)

omit

Secretary

substitute

CEO

(2)  Section 22(2)

omit, substitute

)

A person must not be appointed as an authorised psychiatric

practitioner unless:

@

(b)
3
person:
@
(b)

(©

(d)

(4)
@

the person:
(1) has the qualifications specified in subsection (3); or
(i)  isapersontowhom subsection (4) applies; and

the person has successfully completed an approved training and
orientation course.

The person has the qudifications for subsection (2)(a)(i) if the

is entitled under a law of a State or Teritory to practise as a
specidist in the medical specialty of psychiatry; or

has qualifications entitling the person to fellowship of the Royal
Australian and New Zealand College of Psychiatrists; or

is employed as a specidist or consultant in the medical speciaty of
psychiatry by the Commonwedlth, a State or Territory, or an
agency or authority of the Commonwealth, a State or Territory; or

is employed as a psychiatrist by the Commonwedlth, a State or
Territory, or an agency or authority of the Commonwealth, a State
or Territory.

This subsection appliesto a person for subsection (2)(a)(ii) if:

the person is employed as.
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(1) a medical practitioner by an approved treatment facility or
approved treatment agency; or

(i)  a psychiatric registrar by the Commonwealth, a State or
Territory, or an agency or authority of the Commonwealth, a
State or Territory; and

(b)  the appointment complies with approved procedures.
20.  Amendment of section 23 (Designated mental health practitioners)
(1)  Section 23(1) and (2)

omit

Secretary

substitute

CEO
(2)  After section 23(2)

insert

(2A) The CEO may appoint an employee of the Agency to be a
designated mental health practitioner.

(3)  Section 23(4)
omit, substitute

(4)  An appointment of a person under subsection (2) remains in force
only while the person continues to be employed at the facility or agency (as the
case may be).

(5)  Anappointment of a person under subsection (2A) remainsin force
only while the person is an employee of the Agency.

21. Amendment of section 25 (Voluntary admission)
(1)  Section 25(4)

omit

24

substitute

72

10
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After section 25(4)
insert

(4A) If it is not practicable for the practitioner to conduct a face-to-face

examination under subsection (4), the practitioner may conduct the examination:

3

(4)

22.

26.

(@ by interactive video conferencing; or

(b) if interactive video conferencing is not available — by telephone.
Section 25(9)(a)

omit

appeal to the Tribuna

substitute

apply to the Tribunal for areview of the decision
Section 25(9)(b)

omit

appesl

substitute

review

Repeal and substitution of section 26

Section 26

repeal, substitute

Admission of personsunder 18 asvoluntary patients

(1) A person under 18 must not be admitted to an approved treatment

facility asavoluntary patient unless the person can be cared for and treated:

(@ inaway that gives due regard to the person's age, culture, gender
and maturity; and

(b) if appropriate and possible — separately from persons who are 18 or
over.

(2) As soon as practicable after a person under 18 is admitted to an

approved treatment facility as a voluntary patient, a practitioner must notify a
parent or guardian of the person that the person has been so admitted.

11
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(3) However, the practitioner may decide not to notify a parent or
guardian of the person if the practitioner is of the opinion that giving the
notification is not in the person's best interests.

(4) If the practitioner decides not to notify a parent or guardian of the
person because of subsection (3), the practitioner must give to the Tribuna a
written report of the decision and the reason for it in the approved form.

(5) A notification under subsection (2) may be given ordly or in
writing but must be in a language that can be understood by the receiver of the
notification.

(6) If a practitioner believes, on reasonable grounds, the person has
suffered or is suffering maltreatment, the practitioner must notify an authorised
person not later than 48 hours after the admission.

(7) A practitioner must make a record of each of the following in
accordance with approved procedures:

(8  anotification under subsection (2);

(b)  adecision under subsection (3) not to notify a parent or guardian of
the person and the reasons for it;

(c)  anatification to an authorised person under subsection (6).
(8 Inthissection:
"authorised person”, see section 4(1) of the Community Welfare Act;

"“practitioner” means an authorised psychiatric practitioner, a medical
practitioner, or the senior nurse on duty at the approved treatment
facility to which the person is admitted.

23. Amendment of section 27 (Admission of persons under guardianship
asvoluntary patients)

(1)  Section 27(3)(a)
omit
appea to the Tribunal
substitute

apply to the Tribunal for areview of the decision

12
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Section 27(3)(b)

omit

appesl

substitute

review

Amendment of section 28 (Notification of admission)
Section 28

omit

3

substitute

6

Section 28(a)

omit

Secretary

substitute

CEO

Amendment of section 30 (Detention for 6 hours)
Section 30, heading

omit, substitute

Detention by medical practitioner or nurse
Section 30(3) and (4)

omit, substitute

(3) Reasonableforce may be used to detain a person under this section.
(4  Whilethe person is detained under this section:

(@  mechanical restraint may be applied to the person under section 61;
and

13
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@

)

3

(4)

27.

@

2
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(b)  the person may be kept in seclusion under section 62.

Amendment of section 31 (Powers of ambulance officersto detain for
6 hours)

Section 31, heading

omit, substitute

Detention by ambulance officer
Section 31(2)(a) and (b)

omit, substitute

(@  to prevent the person causing serious harm to himself or herself or
to someone else; or

(b)  to prevent behaviour of the person likely to cause serious harm to
the person or to someone else; or

Section 31(3)(b)

omit

deliver

substitute

send

After section 31(3)

insert

(4)  For subsection (3)(b), the form may be sent by fax or email.
Amendment of section 32 (Request for assessment)
Section 32(2), before "welfare"

insert

health or

Section 32(5)

omit

all the words after "a person”

14
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substitute

if the practitioner is otherwise satisfied the person is not in need of
treatment under this Act.

28.  New section 32A
After section 32
insert
32A. Apprehension by police

(1) This section applies if a police officer believes, on reasonable
grounds:

(@  aperson may require treatment or care under this Act having regard
to the appearance and behaviour of the person; and

(b)  the personislikely to cause serious harm to himself or herself or to
someone el se unless apprehended immediately; and

(o) itisnot practicable in the circumstances to seek the assistance of an
authorised psychiatric practitioner, a medica practitioner or a
designated mental health practitioner.

(2)  The police officer may apprehend the person and bring the person
to an authorised psychiatric practitioner, a medical practitioner or a designated
mental health practitioner for an assessment under section 33.

(3) The person must be brought to the practitioner as soon as
practicable.

(4)  However, before the person is brought to the practitioner, the police
officer must inform the person that he or she has been apprehended for the
purposes of an assessment by a practitioner under this Act.

(5) Thepolice officer must give the practitioner details of :
(@  thereasonsfor apprehending the person; and

(b)  any force used to apprehend the person and bring the person to the
practitioner.

(6)  For subsection (1)(a), the police officer is not required to exercise
any clinical judgment in forming a belief that the person requires treatment or
care under thisAct.

(7)  For subsection (2), the police officer may:

15
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(@  useany reasonable force and assistance; and

(b)  enter private premises or any other private place where the police
officer reasonably believes the person may be found.

29. Amendment of section 34 (Recommendation for psychiatric
examination)

(1)  Section 34(1)
omit
he or she
substitute
the practitioner

(2)  Section 34(2) to (4)
omit, substitute

(2)  The recommendation for psychiatric examination must be in the
approved form.

(3 The recommendation authorises the practitioner, an ambulance
officer or anyone else specified in the recommendation to do any of the
following:

(@  tocontrol the person and bring the person to an approved treatment
facility for an assessment of the person;

(b) if the person cannot be brought immediately to an approved
treatment facility — to hold the person at a hospital (or other place
where the person can be safely held) until it becomes practicable to
do so;

(c)  without the approval of the Tribunal — to administer treatment
immediately necessary:

(1) to prevent the person causing serious harm to himself or
herself or to someone else; or

(i)  to prevent behaviour of the person likely to cause serious
harm to the person or to someone else; or

(iii)  to prevent further physical or mental deterioration of the
person; or

(iv)  torelieve acute symptomatol ogy;

16
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(d) to detain the person a an approved treatment facility for up to
24 hours.

(4)  The recommendation may authorise a police officer to exercise, or
to assist someone else exercising, the powers under subsection (3)(a) if the
practitioner considersthere is no other aternative in the circumstances.

(5)  The practitioner must revoke the recommendation if, after a further
assessment of the person, the practitioner is no longer satisfied the person fulfils
the criteria for involuntary admission on the grounds of mental illness or menta
disturbance.

(6)  Onrevoking the recommendation, the practitioner must:
(@  releasethe person; and

(b)  give to the Tribuna a written report of the revocation and the
reasons for the revocation in the approved form.

(7)  The recommendation remains in force for 14 days from the date it
Is made unless, in the meantime:

(@  the practitioner revokes the recommendation under subsection (5);
or

(b)  an examination of the person has been conducted pursuant to the
recommendation.

(8)  For subsection (3), the practitioner, ambulance officer or anyone
specified in the recommendation (the "authorised officer") may:

(@  usereasonableforce and assistance; and

(b) enter private premises or any other private place where the
authorised officer reasonably believes the person may be found.

30. Repeal and substitution of section 37
Section 37
repeal, substitute

37.  Assessment warrant

(1) A practitioner or police officer may apply to the Tribunal for a
warrant to apprehend a person.

(2)  The application may be made in writing or by telephone, fax or
other form of e ectronic communication.

17



Mental Health and Related Services Amendment Act 2007

(3  The Tribuna may issue the warrant if satisfied:
(@  theperson may be unableto care for himself or herself; and

(b)  the person may fulfil the criteria for involuntary admission on the
grounds of mental illness or mental disturbance; and

(c) dl other reasonable avenues to assess the person have been
exhausted.

(4)  The warrant remains in force for 14 days from its date of issue
unless, in the meantime:

(@  theTribuna revokesthe warrant; or
(b)  anassessment of the person has been conducted.

(5) If thewarrant isissued, a copy of the warrant may be sent by fax or
email to the applicant or anyone else who may apply for the warrant (the
“recipient").

(6) The Tribuna must send the warrant to the recipient within 7 days
after the warrant isissued.

(7) A copy of thewarrant has effect asif it were the warrant.

(8) Thewarrant authorises a practitioner:

(@  toapprehend and control the person; and

(b)  toconduct an assessment of the person.

(99  Thewarrant authorises a police officer:

(@  toapprehend and control the person; and

(b)  to bring the person to apractitioner for an assessment of the person.

(10) If apractitioner or police officer believes, on reasonable grounds, a
warrant has been issued under this section for a person, the practitioner or police
officer may apprehend and control the person.

(11) As soon as possible after a person is apprehended under
subsection (10), the practitioner or police officer:

(@  must inform the person that the practitioner or police officer, as the
case may be:

0] believes a warrant has been issued for the person under this
section; and

18
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(i) is authorised to apprehend the person and, subject to
verification of the warrant, make arrangements for an
assessment of the person by a practitioner; and

(b)  must take steps to verify that a warrant has been issued for the
person; and

(0  must:

() if a warrant has been issued — contact the practitioner or
police officer to whom the warrant was issued and make
arrangements for an assessment of the person by a
practitioner; or

(i)  otherwise —release the person.
(12) For this section, the Tribunal may be constituted by the President.

(13) For subsection (8), (9) or (10), the practitioner or police officer
may:

(@  usereasonableforce and assistance; and

(b) enter private premises or any other private place where the
practitioner or police officer reasonably believes the person may be
found.

(14) Inthissection:

“practitioner” means an authorised psychiatric practitioner, a medical
practitioner or adesignated mental health practitioner.

31. Amendment of section 39 (Involuntary admission on grounds of
mental illness)

(1)  Section 39(1)(b)
omit, substitute

(b) if an authorised psychiatric practitioner makes the recommendation
for psychiatric examination of the person before the admission —for
up to 14 days after the examination.

(2)  Section 39(3)(a)
omit

7 days
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substitute

14 days after the examination
Section 39(5)

omit, substitute

(5) If itisnot practicable for the authorised psychiatric practitioner to

conduct a face-to-face examination under subsection (2), the practitioner may
conduct the examination:

32.

@D

)

(@ by interactive video conferencing; or

(b) if interactive video conferencing is not available — by telephone.
Amendment of section 40 (On-going examinations)

Section 40(1)

omit

involuntarily

substitute

involuntary

Section 40(3)

omit, substitute

(3)  An authorised psychiatric practitioner must discharge the person if,

after examining the person, the practitioner is satisfied the person no longer meets
the criteriafor involuntary admission.

(4)  The practitioner must discharge the person under subsection (3)

despite any order made for the person by the Tribunal under section 122(2)(b)
or 123(5)(a).
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33. Repeal and substitution of section 41

Section 41

repeal, substitute

41.  Notification of admission on grounds of mental illness

@

No later than one day after a person is detained at an approved

treatment facility under section 39(1)(a) or (b) or (3)(a), a practitioner must notify
thefollowing:

@
(b)
(©
(d)
(€)

2)

the person;

the person's adult guardian;

alegal practitioner acting or prepared to act for the person;
subject to subsection (2) —the person's primary carer;

if the person is detained under section 39(1)(b) or (3)(a):
0] the principal community visitor; and

(ii)  theTribunal.

The practitioner may decide not to notify the person's primary carer

if the practitioner is of the opinion that giving the notification is not in the
person’s best interests.

3)

If the practitioner decides not to notify the primary carer because of

subsection (2), the practitioner must give to the Tribunal a written report of the
decision and the reason for it in the approved form.

(4)
@

(b)

(©

)

A notification under subsection (1) must state:

the person is detained at the approved treatment facility following
the admission of the person as an involuntary patient on the
grounds of mental illness; and

whether the person is detained under section 39(1)(a) or (b)
or (3)(a); and

if the person is detained under section 39(3)(a) — the person's right
to apply to the Tribunal for a review of the decision to detain the
person for the further period.

The notification may be given oraly or in writing but must be in a

language that can be understood by the receiver of the notification.
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(6) A practitioner must make a record of each of the following in
accordance with approved procedures:
(@  anotification under subsection (1);

(b)  adecision under subsection (2) not to notify the primary carer and
the reasonsfor it.

(7)  Inthissection:

“practitioner” means an authorised psychiatric practitioner, a medical
practitioner, or the senior nurse on duty at the approved treatment
facility.

34. Repeal and substitution of sections42 and 43
Sections 42 and 43
repeal, substitute

42. Detention following involuntary admisson on grounds of mental
disturbance

(1) A person admitted to an approved treatment facility as an
involuntary patient on the grounds of mental disturbance may be detained for up
to 72 hours on those grounds.

(2)  The person may be detained for a further period of up to 7 days if,
after examining the person, 2 authorised psychiatric practitioners are satisfied:

(@ if the person is released and does not receive treatment or care
under this Act, the person:

(1) is likely to cause serious harm to himself or herself or to
someone else; or

(i)  will represent a substantial danger to the generd
community; or

(i) is likely to suffer serious mental or physical deterioration;
and

(b) the person is not capable of giving informed consent to the
treatment or care or has unreasonably refused to consent to the
treatment or care; and

(o) thereisnot alessrestrictive way of ensuring the person receivesthe
treatment or care.

Note for subsections (1) and (2)
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Before the expiry of the period mentioned in subsection (1) or (2), any of the following may
occur:

€)] the person may be admitted as a voluntary patient under Part 5;

(b) following an examination under section 44(1) or a review of the person's admission
under section 123:

) the person may be admitted as an involuntary patient on the grounds of mental
illness; or

(i) an interim community management order may be made for the person; or
(i) the person may be released.

(3) For subsection (2), the examination by the 2 practitioners may
consgst of an examination conducted under section 44(1)(a) and a separate
examination conducted by another practitioner.

(4) If it is not practicable for a practitioner to conduct a face-to-face
examination for subsection (2), the practitioner may conduct the examination:

(@ by interactive video conferencing; or
(b) if interactive video conferencing is not available — by telephone.
43.  Notification of admission on grounds of mental disturbance

(1) No later than one day after a person is detained at an approved
treatment facility under section 42(1) or (2), a practitioner must notify the
following:

(@  theperson;
(b)  theperson's adult guardian;
(c) alegad practitioner acting or prepared to act for the person;
(d)  subject to subsection (2) — the person's primary carer;
(e)  if the person isdetained under section 42(2):
(1) the principal community visitor; and
(i)  theTribunal.

(2)  The practitioner may decide not to notify the person's primary carer
if the practitioner is of the opinion that giving the notification is not in the
person's best interests.

(3)  If the practitioner decides not to notify the primary carer because of
subsection (2), the practitioner must give to the Tribuna a written report of the
decision and the reason for it in the approved form.
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A notification under subsection (1) must state:

the person is detained at the approved treatment facility following
the admission of the person as an involuntary patient on the
grounds of mental disturbance; and

whether the person is detained under section 42(1) or (2); and

if the person is detained under section 42(2) — the person's right to
apply to the Tribuna for a review of the decision to detain the
person for the further period.

The notification may be given oraly or in writing but must be in a

language that can be understood by the receiver of the notification.

(6)

A practitioner must make a record of each of the following in

accordance with approved procedures:

@
()

(7)

anotification under subsection (1);

a decision under subsection (2) not to notify the primary carer and
the reasonsfor it.

In this section:

“practitioner” means an authorised psychiatric practitioner, a medical

practitioner, or the senior nurse on duty at the approved treatment
facility.

35.  Amendment of section 44 (Review of admission)

(1)  Section 44(2)(a)

omit

(2)  Section 44(3)

omit, substitute

(2A) Following an examination under subsection (1)(a), if the
authorised psychiatric practitioner is satisfied the person fulfils the criteria for
involuntary admission on the grounds of mental disturbance, the practitioner must
continue to detain the person under section 42(1).

(2B) Following an examination under subsection (1)(b), if the
authorised psychiatric practitioner is satisfied section 42(2)(a) to (c) applies to
the person, the practitioner must continue to detain the person under

section 42(2).
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(3) An authorised psychiatric practitioner who took an action under

subsection (2), (2A) or (2B) must make a note in the person's case notes of the
reason for taking the action.

3

36.

1)

2

Section 44(4)

omit

imminent harm to other persons on hisor her release
substitute

serious harm to someone else on release
Amendment of section 45 (Interim community management order)
Section 45(3)

omit

7

substitute

14

Section 45(4)

omit, substitute

(4)  Treatment must not be administered under an interim community

management order except for the following purposes.

37.

1)

(@  to prevent the person causing serious harm to himself or hersdlf or
to someone elsg;

(b)  to prevent behaviour of the person likely to cause serious harm to
the person or to someone el se;

(c)  toprevent further physical or mental deterioration of the person;
(d) to relieve acute symptomatology.

Amendment of section 46 (Form of interim community management
order)

Section 46
omit

isto be the approved form and isto specify —
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substitute

must be in the approved form and must specify the following:
Section 46(e)

omit, substitute

(da) whether or not the treatment and care is to occur at the person's
residence;

(db) if the treatment and care is not to occur at the person's residence —
the place the person must attend to receive the treatment or care;

(e) the frequency at which a person treating or caring for the person
must attend the person's residence or a which the person must
attend the place specified under paragraph (db);

Section 46(Q)

omit

order; and

substitute

order;

Repeal and substitution of section 47

Section 47

repeal, substitute

Notification of interim community management order

(1) No later than one day after making an interim community

management order for a person under section 45(1), an authorised psychiatric
practitioner must:

(@  notify the Tribunal that the order has been made; and
(b)  notify the following:
(1) the person;
(i)  theperson's adult guardian;
(iii) alega practitioner acting or prepared to act for the person;

(iv)  subject to subsection (2) — the person's primary carer;
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(v)  theprincipa community visitor.

(2)  The practitioner may decide not to notify the person's primary carer

if the practitioner is of the opinion that giving the notification is not in the
person's best interests.

(3)  If the practitioner decides not to notify the primary carer because of

subsection (2), the practitioner must:

(@  giveto the Tribuna a written report of the decision and the reason
for it in the approved form; and

(b)  inform the primary carer of his or her right to apply to the Tribunal
for areview of the decision.

(4) A notification under subsection (1)(b) must state:
(@ thegroundsfor the order; and
(b)  theorder has been made under section 45(1).

(5)  The notification may be given oraly or in writing but must be in a

language that can be understood by the receiver of the notification.

(6) The practitioner must make a record of each of the following in

accordance with approved procedures:

39.

@

(2

(8  anotification under subsection (1);

(b)  adecision under subsection (2) not to notify the primary carer and
the reasonsfor it.

Amendment of section 49 (Form of community management order)
Section 49

omit

isto beinwriting and isto specify —

substitute

must be in writing and must specify the following:

Section 49(e)

omit, substitute

(da) whether or not the treatment and care is to occur at the person's
residence;
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(db)

(©

if the treatment and care is not to occur at the person's residence —
the place the person must attend to receive the treatment or care;

the frequency at which a person treating or caring for the person
must attend the person's residence or at which the person must
attend the place specified under paragraph (db);

(3)  Section 49(g)

omit

order; and

substitute

order;

40. Repeal and substitution of sections50 and 51

Sections 50 and 51

repeal, substitute

50. Review of community management order by authorised psychiatric

practitioner

(1)  Anauthorised psychiatric practitioner must:

(@ examine a person who is subject to a community management

order no less frequently than as specified in the order; and

(b)  regularly review the order whileitisinforce.

(2) If itisnot practicable for the practitioner to conduct a face-to-face
examination under subsection (1)(a), the practitioner may conduct the
examination:

(@ by interactive video conferencing; or

(b) if interactive video conferencing is not available — by telephone.

(3  An authorised psychiatric practitioner must revoke the order if

satisfied, after examining the person, the person no longer fulfils the criteria for
involuntary treatment in the community.

(4)

An authorised psychiatric practitioner may apply to the Tribunal for

areview of the order under section 123.
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50A. Notification of revocation of community management order

(1) No later than one day after revoking a community management
order for a person under section 50(3), an authorised psychiatric practitioner
must:

(@  notify the Tribunal that the order has been revoked; and
(b)  notify the following:
0] the person;
(i)  theperson's adult guardian;
(iii) alega practitioner acting or prepared to act for the person;
(iv)  subject to subsection (2) — the person's primary carer;
(v)  theprincipal community visitor.

(2)  The practitioner may decide not to notify the person's primary carer
if the practitioner is of the opinion that giving the notification is not in the
person’s best interests.

(3)  If the practitioner decides not to notify the primary carer because of
subsection (2), the practitioner must:

(@  giveto the Tribuna a written report of the decision and the reason
for it in the approved form; and

(b)  inform the primary carer of his or her right to apply to the Tribunal
for areview of the decision.

(4) A natification under subsection (1)(b) must state the order has been
revoked under section 50(3).

(5)  The notification may be given orally or in writing but must be in a
language that can be understood by the receiver of the notification.

(6) The practitioner must make a record of each of the following in
accordance with approved procedures:

(@  anotification under subsection (1);

(b)  adecision under subsection (2) not to notify the primary carer and
the reasonsfor it.
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Appointment of psychiatric case manager

(1)  The authorised psychiatric practitioner who is responsible under

section 50(1)(b) for reviewing a community management order must appoint a
psychiatric case manager for the person for whom the order is made.

(2)  The person appointed must be:

(@ a medical practitioner or a designated mental heath practitioner
whois:

(1) an employee of the approved treatment agency supervising
the order; or

(i) if it is not practicable to appoint an employee of the
approved treatment agency — an employee of the Agency; or

(b) if it is not practicable to appoint a practitioner mentioned in
paragraph (a) —any other medical practitioner.

(3) However, a practitioner must not be appointed to be a psychiatric

case manager under subsection (2)(a)(ii) or (b) unless:

41.

(@  thepractitioner consents to the appointment; and
(b)  the appointment complies with approved procedures.
(4)  The psychiatric case manager must:

(@  monitor the progress of the treatment, care and rehabilitation of the
person for whom the order is made; and

(b)  provide areport, oraly or in writing, on the progress of the person
to the authorised psychiatric practitioner at least once every
6 weeks.

Amendment of section 52 (Discharge report and consideration of
report by Tribunal)

Section 52(1)

omit

The person-in-charge of an approved treatment agency
substitute

An authorised psychiatric practitioner
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Amendment of section 53 (Suspension of community management
order)

Section 53(1) and (2)(a)
omit (all references)
authority

substitute

order

Section 53(2)(b)

omit, substitute

(b)  because of the person's failure to comply with the order, the person
islikely to:

(1) cause serious harm to himself or herself or to someone elsg;
or

(i)  suffer serious mental or physical deterioration.
Section 53(3) to (5)
omit, substitute

(3)  The practitioner who suspends the community management order

under subsection (1) must take reasonable steps:

(@ toinform the following that the order has been suspended and the
reasons for the suspension:

() the person;
(i)  theperson's adult guardian or representative; and
(b)  toconduct an assessment of the person.

(4) If it is not practicable for the practitioner to conduct a face-to-face

assessment under subsection (3)(b), the practitioner may conduct the assessment:

(@ by interactive video conferencing; or

(b) if an assessment through interactive video conferencing is not
practicable — by telephone; or
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(¢ if an assessment through interactive video conferencing or
telephone is not practicable — on the basis of :

0] information provided to the practitioner by the person's
psychiatric case manager; or

(i) if the case manager is unable to provide relevant
information — any other relevant information.

(5)  After conducting the assessment, the practitioner may:

(@  admit the person to an approved treatment facility as an involuntary
patient; or

(b) treat the person and re-activate the community management order.

(6) If the practitioner does not re-activate the community management
order within 24 hours after it was suspended, the practitioner must give to the
Tribunal a written report of the suspension and the reasons for the suspension in
the approved form.

(7)  The community management order is taken to be re-activated if the
person is discharged from the approved treatment facility after being admitted
under subsection (5)(a), unlessthe Tribunal has:

(8  variedthe order under section 123(12); or

(b)  made a new community management order for the person under
section 123(5)(c).

(8)  For an admission of a person under subsection (5)(a), section 34(3)
has effect as if a recommendation for psychiatric examination had been made
under section 34(1) for the person.

(90 Inthissection:

"re-activate”, for the community management order, means to bring the
order back into force by revoking the suspension of the order.

43. Amendment of section 54 (Treatment after voluntary admission)
Section 54(5)
omit, substitute

(5) Treatment must not be administered to the person while the
decision of the Tribunal is pending except for treatment necessary:

(@  to prevent the person causing serious harm to himself or hersdlf or
to someone else; or
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(b)  to prevent behaviour of the person likely to cause serious harm to
the person or to someone else; or

(c)  to prevent further physical or mental deterioration of the person; or
(d) toreieve acute symptomatology.

Amendment of section 55 (Treatment after involuntary admission)
Section 55(2)

omit, substitute

(2)  Treatment not authorised by the Tribunal must not be administered

to the person except for treatment necessary:

1)

)

than:

(@  to prevent the person causing serious harm to himself or herself or
to someone elsg; or

(b)  to prevent behaviour of the person likely to cause serious harm to
the person or to someone else; or

(c)  to prevent further physical or mental deterioration of the person; or
(d) toreieve acute symptomatology.

Amendment of section 61 (M echanical means of bodily restraint)
Section 61, heading

omit, substitute

M echanical restraint

Section 61(2)

omit, substitute

(2) A person must not apply mechanica restraint to a person other

(@  toaperson who isbeing assessed, or receiving treatment, under this
Act; and
(b)  inaccordance with this section.

Maximum penalty:  $5 000.
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Section 61(3)(c)

omit, substitute

(c)  to prevent the person from persistently destroying property;
(d)  to prevent the person from absconding from the facility.
Section 61(6)

omit, substitute

(6) Theform of mechanical restraint and its duration must be:

(8  determined by the authorised psychiatric practitioner or senior
registered nurse who approvesit; and

(b) if the mechanical restraint has been approved by the senior
registered nurse on duty — reviewed and, if necessary,
re-determined by an authorised psychiatric practitioner as soon as
practicable after it has been approved.

Section 61(8)(c)

omit

subject to subsection (9),
Section 61(8)(d) and (9)

omit

Section 61(10)

omit

12 hours

substitute

a continuous period of 6 hours
Section 61(12)(a) to (d), at theend
insert

and



9)

(10)

(11)
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Section 61(12)(e)
omit

applied; and
substitute

applied.

Section 61(12)(f)
omit

After section 61(14)

(15) The person-in-charge of the approved treatment facility must

ensure that the adult guardian of a person to whom mechanical restraint has been
applied is notified of the following as soon as practicable after the application of
the restraint:

46.
€y

(2

(@  that mechanical restraint was applied to the person;

(b)  theform of mechanica restraint applied;

(c)  thereasonswhy mechanical restraint was applied;

(d)  theperiod of time the mechanica restraint was applied.
Amendment of section 62 (Seclusion of patients)

Section 62(1)

omit

Section 62(2)

omit, substitute

(2) A person must not keep someone in seclusion other than someone

who is being assessed, or receiving treatment, under this Act and only in
accordance with this section and approved procedures.

3

Maximum penalty:  $5 000.
Section 62(3), after "necessary for"
insert

one or more of
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Section 62(3)(c)

omit, substitute

(c)  to prevent the person from persistently destroying property;
(d)  to prevent the person from absconding from the facility.
Section 62(6)

omit, sustitute

(6) The period the personisto be kept in seclusion must be:

(@  determined and noted in the person's case notes by the authorised
psychiatric practitioner or senior registered nurse who approves it;
and

(b) if the seclusion has been approved by the senior registered nurse on
duty:

0] reviewed by an authorised psychiatric practitioner as soon as
practicable after it has been approved; and

(i)  if necessary, re-determined by the practitioner and noted in
the person's case notes.

Section 62(8)(b)

omit

not longer than 4 hours

substitute

specified in approved procedures
Section 62(8)(c)

omit

, if the person is kept in seclusion for more than 6 hours
substitute

in accordance with approved procedures
Section 62(9)

omit

36



Mental Health and Related Services Amendment Act 2007

(99  Section 62(10)
omit
12 hours
substitute
a continuous period of 6 hours
(10) Section 62(12)(a) to (c), at the end
insert
and
(11) Section 62(12)(d)
omit
seclusion; and
substitute
seclusion.
(12) Section 62(12)(e)
omit
(13) After section 62(14)
insert

(15) The person-in-charge of the approved treatment facility must
ensure that the adult guardian of a person kept in seclusion is notified of the
following as soon as practicable after the seclusion:

(@  that the person was kept in seclusion;

(b)  thereasonswhy the person was kept in seclusion;
(o)  thelength of time the person was kept in seclusion.
(16) Inthissection:

"seclusion”, of a person, means the confinement of the person at any time
of the day or night alone in aroom or area from which free exit is
prevented.
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47.  Amendment of section 63 (Non-psychiatric treatment)

Section 63(6)

omit

Public Guardian, within the meaning of the Adult Guardianship Act,

substitute

adult guardian of the person on whom the treatment was performed
48. Amendment of section 64 (Major medical procedure)

Section 64(4)

omit, substitute

(4)  No later than one day after authorising the performance of a major
medical procedure under subsection (3), the practitioner must notify:

(@  theTribuna; and
(b)  theperson's adult guardian.
49. Amendment of section 66 (Electro convulsive therapy)
(1)  Section 66(1)(b)
omit, substitute
(b)  theperson's adult guardian consents to the treatment; or

(c)  the treatment is performed in accordance with this section and
approved procedures.

(2)  Section 66(2)(c)(i)
omit, substitute

(1) all reasonable efforts have been made to consult the person's
primary carer; or
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50. Repeal and substitution of Parts10 and 11

Parts 10 and 11

repeal, substitute

PART 10-POWERSOF COURT

Division 1 — Assessment and admission of person

73A. Application of Division

1)
@
()

2
@
(b)

3
@

(b)

(4)

This Division applies to a person who:
is charged with an offence in proceedings before a court; and

in the opinion of the court, may require treatment or care under this
Act.

The court may:
make one or more orders under this Division for the person; or
dismissthe charge a any timeif:

0] the court is exercisng summary jurisdiction in the
proceedings; and

(i)  the proceedings are not proceedings for a committal or
preliminary hearing; and

(iii)  the court is of the opinion that, if the person were found
guilty, under the Sentencing Act the court would dismiss the
charge unconditionally or otherwise decline to record a
conviction.

Subsection (4) appliesif:

the offence is one to which section 121A(1)(b) of the Justices Act
applies; and

the court is of the opinion that the person lacks the capacity to
consent to the charge being heard and determined summarily.

For section 121A(1)(d) of the Justices Act, consent is taken to be

have been given by the person if the person's legal representative consents to the
charge being heard and determined summarily.

)

For subsections (1)(b) and (3)(b), the court may have regard to the

following in forming its opinion:
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(@  the appearance and behaviour of the person when brought before
the court;
(b)  information given to the court during the proceedings.

74. Pr e-assessment advice

(1) The court may request from the Chief Hedth Officer advice
regarding the availability of resources to assess the person in order to determine
whether the personisin need of treatment under this Act.

(2)  The court may adjourn the proceedings to allow the preparation of
the advice.

(3)  Assoon as practicable after receiving the request, the Chief Health
Officer must give the court written advice that includes:

(@  whether or not it is practicable to conduct an outpatient assessment
of the person; and

(b) if an outpatient assessment is practicable — the most appropriate
place, time and conditions for the assessment; and

(o) if anoutpatient assessment is not practicable:

0] the approved treatment facility or approved temporary
treatment facility that is available for the assessment of the
person; and

(i)  anestimate of the time required for the assessment.
(4) Inthissection:

"outpatient assessment” means an assessment that is not carried out a an
approved treatment facility or approved temporary treatment
facility.

7T4A. Assessment order and report

(1) If the court receives written advice from the Chief Health Officer
under section 74(3)(b) that it is practicable to conduct an outpatient assessment of
the person as specified in the advice, the court may:

(@  adjourn the proceedings; and

(b)  order the person be so assessed by a practitioner and a report of the
assessment be prepared for the court.

(2) If the court receives written advice from the Chief Health Officer
under section 74(3)(c) that it is not practicable to conduct an outpatient
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assessment of the person but an approved treatment facility or approved
temporary treatment facility is available for the assessment of the person, the
court may:

(@  adjourn the proceedings; and

(b)  order the person be conveyed to and detained in the facility for the
assessment and a report of the assessment be prepared for the court.

(3)  For subsections (1)(a) and (2)(a), the period of adjournment must
not exceed the estimate of the time required for the assessment that is specified in
the advice.

(4)  An order under subsection (2)(b) must specify who is responsible
for conveying the person from the court to the facility and back to the court after
the person has been assessed.

(5) The Registrar of the Local Court must send a copy of the order to
the person-in-charge of the facility:

(@  assoon as practicable after the order is made; and
(b)  beforethe person is conveyed to the facility.

(6) A report of the assessment of the person prepared for
subsection (1)(b) or (2)(b) must state whether or not the practitioner who assessed
the person is satisfied the person fulfils the criteriafor involuntary admission.

(7) If the practitioner is satisfied the person fulfils the criteria for
involuntary admission, the report must state:

(@  whether the admission should be on the grounds of mental illness
or mental disturbance; and

(b) whether an approved treatment facility is available for the
admission; and

(c)  therecommended duration of the admission; and

(d)  any recommendations for the conveyance of the person to and from
the facility and the security of the person while at the facility.

(8) If the practitioner is not satisfied the person fulfils the criteria for
involuntary admission, the report must state:

(@  whether the person requires:
(1) involuntary treatment in the community; or

(i)  other treatment under this Act; and
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(b)  if so—theform of the treatment.
(90 Inthissection:
" outpatient assessment”, see section 74(4);

"practitioner” means an authorised psychiatric practitioner, medical
practitioner or designated mental health practitioner.

75. Admission order

(1) This section applies if, after receiving a report prepared for
section 74A, the court is satisfied:

(@  the person fulfils the criteria for involuntary admission on the
grounds of mental illness or mental disturbance; and

(b)  resources are available at a specified approved treatment facility to
diagnose and treat the person.

(2)  Thecourt may:
(@  adjournthe proceedingsfor a period specified by the court; and
(b)  order the person be detained in the approved treatment facility for:

() an examination and assessment of the person under
section 38(1); and

(i) if the person is admitted to the facility — diagnosis and
treatment under this Act.

(3)  For subsection (2), the period specified must not exceed the shorter
of thefollowing:

(@  theduration of the admission recommended in the report;
(b) 15days.

(4)  An order under subsection (2)(b) must specify who is responsible
for conveying the person from the court to the facility and, if section 75B(2)(a)
applies, returning the person to lawful custody.

(5) TheRegistrar of the Local Court must:
(@  sendacopy of the order to the person-in-charge of the facility:
(1) as soon as practicable after the order is made; and

(i)  beforethe person is conveyed to thefacility; and
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(b)  if the order is cancelled, varied or extended — send notification that
the order has been cancelled or a copy of the order as varied or
extended (as the case may be) to the person-in-charge of the facility
as soon as practicable after the order has been cancelled, varied or
extended.

(6) The court may impose conditions for the order under
subsection (2)(b).

(7)  The conditions may include, but are not limited to, any of the
following:

(@  acondition requiring the person to be detained in a particular part
of thefacility;

(b)  a condition requiring the person to be kept under guard at the
facility;

(c)  acondition for the granting to the person of leave of absence from
thefacility;

(d) if the person is a prisoner — a condition requiring the person to be
subject to the restrictions that would apply if the person were in a
prison.

(80 The court may grant the person bail to enable the person to be
released from the facility while the proceedings are adjourned if section 75B

applies.

(99  The prosecutor, Chief Health Officer or the person may apply to
the court at any timeto cancel, vary or extend the order.

75A. Determination that person not required to be admitted

(1)  If the person is admitted as an involuntary patient at the approved
treatment facility because of section 75, an authorised psychiatric practitioner or
the Tribunal may determine the person is no longer required to be so admitted at
the facility.

(2)  The practitioner or Tribunal may do so only if satisfied the person
does not fulfil the criteria for involuntary admission on the grounds of mental
illness or menta disturbance, after:

(8 an examination of the person by the practitioner under
section 39(2); or

(b) the review of the person's admission by the Tribuna under
section 123.



3

Mental Health and Related Services Amendment Act 2007

If a determination is made under subsection (1), the Chief Hedlth

Officer must inform the court that the determination has been made on the
resumption of the proceedings.

75B. Person not required to be detained at approved treatment facility
during adjour nment

1)

This section applies if the court has adjourned the proceedings

under section 75(2) and one of the following applies:

76.

@

(b)

2

@

()

the person is not admitted to the approved treatment facility as an
involuntary patient following the examination and assessment of
the person under section 38(1);

adetermination is made under section 75A (1) for the person.
The person must, as soon as practicable:

if the person was in lawful custody when the order under
section 75(2) was made and the person is not granted bail under
section 75(8) — be returned to lawful custody; or

otherwise — be released from the facility.

Warrant of arrest

@

This section applies to a person who is required to be detained at an

approved treatment facility because of an order made under section 74A(2)(b)

or 75(2)(b).

77.

)
@
()

A court may issue awarrant to arrest the person if the person:
absconds from the approved treatment facility; or

fails to attend the facility under the order.

Division 2 — Dismissal of charge following certificate from

Chief Health Officer

Dismissal of charge

1)
@

()

This section appliesto aperson if:

the person is charged with an offence in proceedings before a court
(other than proceedings for a committal or preliminary hearing);
and

the court is exercising summary jurisdiction in the proceedings.
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(2)  The court may request from the Chief Health Officer a certificatein
the approved form stating:

(@  whether a the time of carrying out the conduct constituting the
alleged offence, the person was suffering from a mental illness or
mental disturbance; and

(b) if the person was suffering from a mental illness or mental
disturbance — whether the mental illness or disturbance is likely to
have materially contributed to the conduct.

(3) The Chief Health Officer must not give the court the certificate
unless the Chief Health Officer has received and considered advice on the person
from an authorised psychiatric practitioner or designated mental health
practitioner.

(4)  After receiving the certificate, the court must dismiss the charge if
satisfied that at the time of carrying out the conduct congtituting the alleged
offence:

(@ the person was suffering from a menta illness or mentd
disturbance; and

(b)  asaconsequence of the menta illness or disturbance, the person:
(1) did not know the nature and quality of the conduct; or
(i)  did not know the conduct was wrong; or
(iii)  wasnot ableto control his or her actions.
Division 3—Voluntary treatment plan
78.  Request for voluntary treatment plan
(1) ThisDivision appliesto aperson if:

(@ in proceedings before a court (other than proceedings for a
committal or preliminary hearing) the person:

() has pleaded guilty to an offence; or
(i)  hasbeenfound guilty of an offence; and
(b)  thecourtisexercisng summary jurisdiction in the proceedings.

(2)  The court may request from the Chief Health Officer an assessment
of, and if appropriate avoluntary treatment plan for, the person if:
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(@  thecourt is of the opinion the person suffers from a mental illness
or mental disturbance that is likely to have contributed to the
conduct constituting the offence; and

(b)  thecourt is satisfied the person:

(1) recognises that he or she suffers from a mental illness or
mental disturbance; and

(i)  has made, or is willing to make, a conscientious effort to
address problems associated with the mental illness or
mental disturbance; and

(c)  the court considers it appropriate for the offence to be dealt with
under this Division having regard to the nature and seriousness of
the offence; and

(d)  the prosecution and the person consent to the offence being dealt
with under this Division.

(3) To enable the assessment of the person and, if required, the
preparation of the voluntary treatment plan, the court may:

(@  adjournthe proceedings, and

(b)  grant bail to the person on the condition that the person undergoes
the assessment.

78A. Voluntary treatment plan

(1) A report of the assessment of the person prepared for section 78
must state:

(@  whether or not, having regard to subsection (2) or any other matter,
it is appropriate to treat the person under a voluntary treatment
plan; and

(b)  if so—thenature and duration of the treatment plan.

(2) A person must not be treated under a voluntary treatment plan if by
doing so, the person would pose a serious risk to himself or herself or someone
ese

(3) If it is appropriate to treat the person under a voluntary treatment
plan, the court may:

(@  adjourn the proceedingsfor aperiod not exceeding 6 months; and
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(b)  grant bail to the person on the condition that the person enters into
an agreement to participate in the treatment plan.

(4) If it is not appropriate to treat the person under a voluntary
treatment plan, the court must deal with the person under the Sentencing Act.

78B. Review of voluntary treatment plan

(1) If the proceedings have been adjourned under section 78A(3), the
court must review the person's participation in the voluntary treatment plan on the
resumption of the proceedings.

(2)  If the person has not completed the treatment plan, the court may:

(@ adjourn the proceedings for a further period, not exceeding
6 months and grant bail to the person on the condition that the
person enter into an agreement to complete the treatment plan; or

(b)  dea with the person under the Sentencing Act.

(3)  If the person has completed the treatment plan, the court may:
(@  dismissthe charge; or

(b)  dea with the person under the Sentencing Act.

(4)  If the treatment plan has been extended under subsection (2)(a), at
the expiry of the further period the court may:

(@ if the person has not completed the treatment plan — deal with the
person under the Sentencing Act; or

(b) if the person has completed the treatment plan:
(1) dismiss the charge; or
(i)  deal with the person under the Sentencing Act.
78C. Failureto comply with condition

(1) This section applies if a practitioner who is involved in the
assessment or treatment of the person believes on reasonable grounds that the
person:

(@  hasfailed to attend the assessment mentioned in section 78(3)(b);
or

(b) hasfailed to comply with avoluntary treatment plan.
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(2)  The practitioner must report the failure to the court in accordance
with approved procedures.

(3)  Onreceipt of areport given under subsection (2), the court may:
(@ issueawarrant for the arrest of the person; and

(b) if satisfied that the person has failed to comply with a condition of
bail — deal with the person under the Sentencing Act.

78D. Ordersunder Part 4 of Sentencing Act

The court must not make an order for the person under Part 4 of the
Sentencing Act while the person isreleased on bail for the purpose of

(@  undergoing an assessment mentioned in section 78(3)(b); or
(b)  participating in, or completing, avoluntary treatment plan.
78E. Ball

(1) To avoid doubt, the granting of bail to the person under this
Division does not affect the application of the Bail Act to the grant of bail.

(2)  The granting of bail to the person on the condition that the person
undergo assessment and treatment under this Divison does not constitute an
inducement for section 7(2)(a).

PART 11 - PRISONERS
Divison 1 —Referral, assessment and admission
79.  Assessment of prisoner

(1) A designated mental health practitioner or authorised psychiatric
practitioner may examine and assess a prisoner to determine if section 45, 80A
or 81 appliesto the prisoner.

(2)  If requested to do so by a visiting medical officer, the Director of
Correctiona Services must arrange for a prisoner to be examined and assessed by
apractitioner under subsection (1) within 24 hours after receiving the request.

(3) However, the practitioner may refuse to examine or assess the
prisoner if the practitioner is otherwise satisfied none of the provisions mentioned
in subsection (1) appliesto the prisoner.

(4) The examination and assessment under subsection (1) may take
place:

(@  at theprison wherethe prisoner isheld; or
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(b)  with the approva of the Director of Correctional Services after
consulting with the person-in-charge of the facility — at an approved
treatment facility.

(5 Inthissection:

"vigting medica officer", see section 5 of the Prisons (Correctional
Services) Act.

80. Recommendation for voluntary admission

(1)  Thissection appliesif, following an examination and assessment of
a prisoner under section 79(1), a designated mental health practitioner is satisfied
the prisoner:

(@  islikely to benefit from being admitted as a voluntary patient; and
(b)  hasgiven informed consent to the admission.

(2)  The practitioner may recommend the admission of the prisoner asa
voluntary patient and arrange for the prisoner to be examined by an authorised
psychiatric practitioner:

(@  attheprison; or

(b) if an examination at the prison would result in an unreasonable
delay — at an approved treatment facility.

(3  An authorised psychiatric practitioner must examine the prisoner
not later than 24 hours after a recommendation for the prisoner's admission is
made under subsection (2).

(4)  The Director of Correctiona Services must permit the transfer of
the prisoner to an approved treatment facility for an examination under
subsection (2)(b).

80A. Voluntary admission of prisoner

(1)  Thissection appliesif, following an examination and assessment of
a prisoner under section 79(1) or an examination under section 80(3), an
authorised psychiatric practitioner is satisfied:

(@  the prisoner is likely to benefit from being admitted as a voluntary
patient; and

(b) dither:

(i) the prisoner has given informed consent to the admission; or
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(i)  aguardian of the prisoner who has power under the Adult
Guardianship Act to consent to any health care that is in
the best interest of the prisoner has consented to the
admission and the prisoner iswilling to be admitted.

(2)  If the examination and assessment was conducted at an approved
treatment facility, the practitioner may admit the prisoner to the facility as a
voluntary patient.

(3)  If the examination and assessment was conducted at the prison, the
practitioner may arrange for the prisoner to be transferred to an approved
treatment facility and admitted to the facility as avoluntary patient.

(4)  An authorised psychiatric practitioner, other than the practitioner
who admitted the prisoner, must examine the prisoner not later than 24 hours after
the prisoner is admitted under subsection (2) or (3).

(5) Pat 5 applies to the prisoner as if the examination under
subsection (4) were an examination under section 25(4).

(6) The Director of Correctiona Services must permit the transfer of
the prisoner to an approved treatment facility for the admission of the prisoner as
avoluntary patient under this section.

81. Involuntary admission of prisoner

(1) This section applies if the practitioner who carried out the
examination and assessment under section 79(1) or 80(3) is satisfied the prisoner
fulfils the criteria for involuntary admission on the grounds of mental illness or
mental disturbance.

(2)  The practitioner must make a recommendation for the psychiatric
examination of the prisoner.

(3) Part 6 applies to the prisoner as if the recommendation were a
recommendation under section 34(1).

(4) If the prisoner is not aready at an approved treatment facility, the
Director of Correctional Services must permit the transfer of the prisoner to an
approved treatment facility for the following:

(@  anexamination and assessment of the prisoner under section 38(1);

(b)  theadmission of the prisoner as an involuntary patient.
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82.  Person-in-chargeto notify Director of Correctional Services

(1)  The person-in-charge of the approved treatment facility to which a
prisoner has been admitted as a voluntary patient must notify the Director of
Correctional Services as soon as practicable after:

(@  theprisoner requests to be returned to the prison; or

(b) the prisoner no longer consents to his or her admission or
treatment; or

(c)  anauthorised psychiatric practitioner determines the prisoner meets
the criteriafor admission as an involuntary patient; or

(d)  an authorised psychiatric practitioner determines the prisoner will
no longer benefit from continuing to be admitted as a voluntary
patient; or

(e)  theTribunal, after reviewing the prisoner's admission, determines:

0] the prisoner will no longer benefit from continuing to be
admitted as a voluntary patient; or

(i) the prisoner meets the criteria for admisson as an
involuntary patient.

(2)  The person-in-charge of the approved treatment facility to which a
prisoner has been admitted as an involuntary patient must notify the Director of
Correctional Services as soon as practicable after:

(@ a decison has been made to discharge the prisoner from the
facility; or

(b)  theprisoner istransferred to another facility under section 167.
Divison 2 — Leave of absence and apprehension of prisoner
83. Leaveof absence

(1) An authorised psychiatric practitioner may grant a prisoner
admitted to an approved treatment facility leave of absence from the facility to
receive medical or psychological assessment or treatment.

(20 Theleave

(&  must not be granted except in accordance with arrangements made
under section 86; and

(b)  must be recorded in the approved form; and
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(c)  issubject to the conditions determined by the practitioner.

(3) An authorised psychiatric practitioner may cancel the leave if
satisfied, on reasonable grounds:

(@  the prisoner is likely to suffer from serious mental or physical
deterioration as aresult of achange in the prisoner's menta state; or

(b)  the prisoner is likely to cause harm to himself or herself or to
someone else; or

(c)  theprisoner hasfailed to comply with acondition of the leave.

(4)  The practitioner who cancels the leave must take all reasonable
steps to inform the prisoner or the prisoner's representative that the leave has been
cancelled.

83A. Apprehension of prisoner

(1)  Thissection appliesto a prisoner admitted to an approved treatment
facility under this Part if:

(@  the prisoner is absent from the facility without leave granted under
section 83(1); or

(b)  the prisoner has been granted leave under section 83(1) and any of
the following occurs:

(1) the prisoner fails to return to the facility by the end of the
leave;

(i)  theleaveiscancelled;
(iii)  the prisoner failsto comply with a condition of the leave.

(2) A police officer, a prison officer or a person authorised by an
authorised psychiatric practitioner may:

(@  apprehend the prisoner; and

(b)  return the prisoner to the facility.

(3) Reasonableforce and assistance may be used for subsection (2).

(4)  For subsection (2)(a), a police officer may enter private premises or

any other private place where the police officer reasonably believes the prisoner
may be found.
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Divison 3 —General Matters
84. Prisoner toremain in lawful custody

(1) A prisoner admitted to an approved treatment facility as avoluntary
patient or involuntary patient is taken to be in lawful custody while the prisoner
remainsin the facility.

(20 The period spent in the facility is taken to be a period of
imprisonment under the sentence imposed on the prisoner.

85. Dischargeof prisoners

(1) A prisoner must not be detained in an approved treatment facility
after the prisoner's sentence of imprisonment expires unless the prisoner is
otherwise detained in the facility under this Act.

(2) A prisoner who isin an approved trestment facility as a voluntary
patient or involuntary patient must not be discharged from the facility before the
prisoner's sentence of imprisonment expires unless it is for the purpose of
returning the prisoner to prison.

86. Arrangements

The Director of Correctional Services and the Chief Health Officer may
make arrangements to ensure the security and good order of prisoners receiving
treatment under this Act.

51. Amendment of section 87 (Information to be provided to patients)
(1)  Section 87, heading

omit

provided

substitute

given
(2)  Section87(1)

omit, substitute

(1)  Thissection appliesif:

(8  apersonisadmitted to an approved treatment facility; or

(b)  acommunity management order is made for a person.
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(1A) No later than one day after the person is admitted or the order is
made, an authorised psychiatric practitioner must give the information specified
in subsection (1B) to:

(@  theperson; and

(b)  theperson's adult guardian; and

(c)  theperson's representative.

(1B) For subsection (1A), the following information is specified:

(@  theperson'srights and entitlements under this Act;

(b)  how those rights and entitlements may be exercised;

(c) theadvocacy and legal servicesthat are available to the person;

(d) any other information relating to the person's admission and
treatment as the CEO considers relevant.

52. Repeal and substitution of sections 88 and 89
Sections 88 and 89
repeal, substitute
88. Information concerning medication or treatment
(1)  Thissection appliesif:
(&  apersonisadmitted to an approved treatment facility; or
(b) acommunity management order is made for a person.

(20  An authorised psychiatric practitioner must ensure information
concerning the treatment (including medication) administered to the person is
given to thefollowing:

(@  theperson;
(b)  theperson's adult guardian;
(c)  subject to subsection (3):
(1) the person's representative; and

(i)  theperson's primary carer.
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(3 The practitioner may decide not to alow the giving of the
information to the person’s representative or primary carer if the practitioner is of
the opinion that giving the information is not in the person’s best interests.

(4)  If the practitioner decides not to allow the giving of the information
to the representative or primary carer because of subsection (3), the practitioner
must:

(@  giveto the Tribuna a written report of the decision and the reason
for it in the approved form; and

(b) inform the representative or primary carer of his or her right to
apply to the Tribunal for areview of the decision; and

(0 make a record of the decison in accordance with approved
procedures.

(5) Theinformation:

(@  may be given by the authorised psychiatric practitioner, a medical
practitioner or the senior nurse on duty at the facility; and

(b)  must include details of the type, dosage, expected benefits and side
effects of the treatment.

(6) A person who gives information under this section must make a
record of the giving of the information in accordance with approved procedures.

89. Dischargeplan

(1)  The person-in-charge of an approved treatment facility must ensure
a discharge plan is prepared by an authorised psychiatric practitioner before the
person is discharged from the facility.

(20  Thedischarge plan:

(@  must contain arrangements for the accommodation, psychosocial
well-being and ongoing psychiatric treatment of the person; and

(b)  must be capable of being implemented.
(3)  Theauthorised psychiatric practitioner must:

(@  ensure the persons specified in subsection (4) are consulted in
relation to the arrangements mentioned in subsection (2)(a) when
preparing the plan; and

(b)  after the plan is prepared — inform the persons specified in
subsection (4) of the details of the plan.
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(4)  For subsection (3), the following are specified:
(@  theperson;
(b)  theperson's adult guardian;
(c)  subject to subsection (5):
(1) the person's representative; and
(i)  theperson's primary carer.

(5)  The practitioner may decide not to alow consultation with, or the
giving of information to, the person's representative or primary carer if the
practitioner is of the opinion that the consultation or giving of the information is
not in the person’s best interests.

(6) If the practitioner decides not to alow consultation with, or the
giving of information to, the representative or primary carer because of
subsection (5), the practitioner must:

(@  giveto the Tribuna a written report of the decision and the reason
for it in the approved form; and

(b) inform the representative or primary carer of his or her right to
apply to the Tribunal for areview of the decision; and

(0 make a record of the decison in accordance with approved
procedures.

(7)  The consultation may be conducted by any of the following:

(@  theauthorised psychiatric practitioner;

(b) amedical practitioner;

(c)  thesenior nurse on duty at the facility;

(d)  theperson's primary nurse,

(e)  theperson's psychiatric case manager;

H astaff member of the facility responsible for discharge planning.

(8) The authorised psychiatric practitioner must make a record of
information given by the practitioner under this section in accordance with
approved procedures.

(90 A person who conducts a consultation under this section must make
arecord of the consultation in accordance with approved procedures.
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Amendment of section 90 (Information on dischar ge)

Section 90(1)(b)

omit

care provider

substitute

carer

Amendment of section 91 (Disclosur e of infor mation)

Section 91(2)(b) and (c)

omit, substitute

(b)  with the consent of:
(1) the person to whom the information relates; or
(i)  theperson's adult guardian; or
(iii)  if the person has died — the person's nominated next of kin,
senior next of kin or the executor or administrator of the
person's estate; or
(o) if itisrequired in the course of criminal investigations or criminal
proceedings; or
Section 91(2)(e) and (f)

omit, substitute

C)

(f)

to the representative or primary carer of the person to whom the
information relates if the disclosure:

(1) Is relevant to the ongoing care, treatment or rehabilitation of
the person; and

(i)  isconsdered to bein the person's best interests; or
to apolice officer if:

(1) the person to whom the information relates is in a situation
requiring immediate intervention; and

(i)  theperson:
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(A) islikely to cause serious harm to himself or herself or
to someone else; or

(B) represents a substantial danger to the generd
community; and

(iii)  the information is relevant to the safe resolution of the
Situation; or

After section 91(2)(g)

insert

(ga) toapolice officer for section 166B(2); or
Section 91(2)(a), (d), (g) and (h) to (k), at the end
insert

or

Section 91(2)(m) and (3)

omit

Secretary

substitute

CEO

Repeal and substitution of section 92

Section 92

repeal, substitute

Accessto records

(1) Each of the following may apply for access to information

contained in records about a person that are kept by an approved treatment facility
or approved treatment agency:

(@  theperson;
(b)  theperson's adult guardian;
(o)  if the person hasdied:

0] the person's nominated next of kin; or
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(i)  theperson's senior next of kin; or
(iii)  the executor or administrator of the person's estate.

(20 The application must be made in writing to an authorised
psychiatric practitioner employed at the facility or agency.

(3) Thepractitioner may give the applicant access to the information:
(@  without conditions; or

(b)  on the condition that the practitioner, or someone who is able to
interpret the information, is present during the access.

(4) The practitioner may refuse the application if the practitioner
believes, on reasonable grounds, if the person is given access to the
information:

(@  theperson'shedthislikely to deteriorate; or

(b)  the person may become a danger to himself or herself or to
someone else; or

(c)  someone mentioned in the information may be adversely affected
or endangered.

(5)  If the practitioner refuses the application because of subsection (4),
the practitioner must as soon as possible:

(@  notify the following in writing of the decision:
0] the applicant;

(i) if the information relates to the applicant and the applicant
has a representative — the representative; and

(b)  inform the applicant of the applicant's right to apply to the Tribunal
for areview of the decision.

(6) If the applicant is not given access to the information or notified
under subsection (5)(a) within 30 days after making the application, the
practitioner is taken to have refused access to the information.

56.  Amendment of section 93 (Disclosureto representative)
(1)  Section 93, heading, before "r epresentative’
insert

adult guardian or
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Section 93(1)

omit

section 92(3) may permit a representative

substitute

section 92(4) may permit an adult guardian or representative
Section 93(2)

omit, substitute

(2)  Asacondition for the access, the practitioner may require the adult

guardian or representative to give an undertaking not to disclose specified
information.

S7.

58.

Amendment of section 94 (Incluson of written comments into
recor ds)

Section 94

omit

hisor her

substitute

the person's adult guardian or

Amendment of section 98 (Restriction or denial of entitlement)

Section 98(5)(a) and (b)

omit, substitute

(@  notify thefollowing of the order being made:
0] the Tribunal;
(i)  theperson's adult guardian; and

(b)  inform the person of the person's right to apply to the Tribunal for a
review of the order.
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Amendment of section 99 (Withholding of certain correspondence)
Section 99(2)

omit

are—

substitute

arethefollowing:

Section 99(2)(b)

omit

Secretary

substitute

CEO

Section 99(2)(j)

omit, substitute

(ha) the person's adult guardian;

()] the Anti-Discrimination Commissioner;
Amendment of section 100 (I nternal complaints procedur es)
Section 100(5)

omit

all the words after "regularly"

substitute

given to each of the following:

(8  aperson being treated at the approved treatment facility or by the
approved treatment agency;

(b)  theperson's adult guardian;
(c)  theperson'srepresentative;

(d)  theperson'sprimary carer.
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(2)  Section 100(9), (10) and (11)
omit
Secretary
substitute
CEO
61. Amendment of section 101 (Principal community visitor)
After section 101(2)
insert

(3) The principd community visitor must have the qualifications
determined by the Minister.

62. New section 101A
After section 101
insert

101A. Resignation and termination of appointment — principal community
visitor

(1) A person appointed to be the principal community visitor may
resign by written notice given to the Minister.

(20 The Minister may terminate the appointment of the principal
community visitor for inability, inefficiency, misbehaviour or physical or mental

incapacity.

(3) The Minister must terminate the appointment of the principal
community visitor if the person appointed:

(@  ceases to hold a qudification that was a prerequisite for the
appointment; or

(b)  becomes bankrupt, applies to take the benefit of any law for the
relief of bankrupt or insolvent debtors, compounds with his or her
creditors or makes an assignment of his or her remuneration for
their benefit.
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63. Repeal and substitution of section 103
Section 103
repeal, substitute
103. Community visitors
(1) TheMinister may appoint aperson to be acommunity visitor.

(20 A community visitor holds office for 3 years and is €ligible for
re-appoi ntment.

(3) A community visitor must have the qualifications determined by
the Minister.

103A. Resignation and termination of appointment —community visitor

(1) A person appointed to be a community visitor may resign by
written notice given to the Minister.

(20 The Minister may terminate the appointment of a community
vigitor for inability, inefficiency, misbehaviour or physical or mental incapacity.

(3) The Minister must terminate the appointment of a community
vigitor if the person appointed:

(@  ceases to hold a qudification that was a prerequisite for the
appointment; or

(b)  becomes bankrupt, applies to take the benefit of any law for the
relief of bankrupt or insolvent debtors, compounds with his or her
creditors or makes an assignment of his or her remuneration for
thelr benefit.

103B. Interim appointment of community visitor

(1)  Theprincipa community visitor may make an interim appointment
of a person as acommunity visitor for aperiod of 60 days.

(2)  The appointment ceases at the earliest of the following:
(@  when theperiod of 60 days ends,
(b)  when the appointment is terminated under subsection (3);

(c0  when the person is appointed to be a community visitor under
section 103(1).
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(3 The principa community visitor may terminate the appointment
before the period of 60 days ends.

64. Amendment of section 108 (Requeststo see community visitors)
Section 108(4)
omit
visits the person not later than 48 hours
substitute

contacts (including by telephone or email), or attempts to contact, the
person before the end of the next working day

65. Amendment of section 110 (Community visitors panels)
(1)  Section 110(1)
omit
and each approved treatment agency
(2)  Section 110(2) and (3)
omit
principal community visitor
substitute
Minister
(3)  Section 110(3)
omit
organisations that represent
(4)  After section 110(5)
insert

(6) A member of a community visitors panel holds office for 3 years
and is eligible for re-appointment.
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66. New sections 110A and 110B
After section 110
insert

110A. Resignation and termination of appointment —member of community
visitors pane

(1) A person appointed to be a member of a community visitors panel
may resign by written notice given to the Minister.

(2)  The Minister may terminate the appointment of a member of a
community visitors panel for inability, inefficiency, misbehaviour or physical or
mental incapacity.

(3) The Minister must terminate the appointment of a member of a
community visitors pandl if the person appointed:

(@  ceases to hold a qudification that was a prerequisite for the
appointment; or

(b)  becomes bankrupt, applies to take the benefit of any law for the
relief of bankrupt or insolvent debtors, compounds with his or her
creditors or makes an assignment of his or her remuneration for
thelr benefit.

110B. Interim appointment of member of community visitors panel

(1)  Theprincipa community visitor may make an interim appointment
of aperson as amember of acommunity visitors panel for aperiod of 60 days.

(2)  The appointment ceases at the earliest of the following:
(&  whentheperiod of 60 days ends;
(b)  when the appointment is terminated under subsection (3);

(c0  when the person is gppointed to be a member of a community
visitors panel under section 110(2).

(3)  The principad community visitor may terminate the appointment
before the period of 60 days ends.
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67. Amendment of section 111 (Duties of community visitors panels)
(1)  Section111(1)
omit

an approved treatment facility or the premises occupied by an approved
treatment agency

substitute

the approved treatment facility
(2)  Section111(2)

omit

an approved treatment facility or premises occupied by an approved
treatment agency

substitute
the facility
(3)  Section 111(2)(a) and (b)
omit
or from the agency
(4)  Section 111(2)(c)
omit
or by the agency
(5)  Section 111(2)(d)
omit
or from the agency
(6) Section 111(2)(e) to ()
omit

or agency
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(7)  Section 111(2)(a) to (g), at theend
insert
and
(8)  Section 111(3)
omit
facility or premises occupied by an approved treatment agency —
substitute
facility:
(90  Section 111(3)(a)
omit
or the premises
(10) Section 111(3)(b) to (e)
omit
or by the agency
(11) Section 111(3)(a) to (c), at the end
insert
and
68. Amendment of section 112 (Reports by community visitors panels)
(1)  Section112(1)
omit
or the premises occupied by an approved treatment agency
(2)  Section 112(3) and (5)
omit

or approved treatment agency
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(3)  Section 112(5)
omit
Secretary
substitute
CEO
69. New section 112A
After section 112, in Part 14, Division 3
insert
112A. Special community visitors panels
(1) The principad community visitor may establish a specid
community visitors panel to investigate and report on the overall operation of an

approved treatment agency.

(20  The members of the panel may visit places and make inquiries they
believe are necessary to conduct the investigation.

(3)  The Chairperson of the panel must give the principa community
visitor a report of the panel's investigation within the time specified by the
principal community visitor.

(4)  Thereport must be in writing and include:

(@  detailsof the actions and inquiries taken by the panel; and
(b)  thefindings of the panel; and

(c)  therecommendations of the panel.

(5) Theprincipal community visitor must:

(& give acopy of the report to the person-in-charge of the approved
treatment agency that is the subject of the investigation; and

(b)  invite the person-in-charge to make any comments in response to
the report within 28 days of receiving the report.

(6) The principa community visitor may forward the report to the
CEO if the principa community visitor believes the person-in-charge of the
agency has not taken action to address, or provided reasonable responses to,
matters raised in the report.
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(7)  The principal community visitor may re-establish the pand if the
principal community visitor believes further investigation of the agency is
required.

(8) Division 4 and section 110(2) to (5) apply to a special community
visitors panel asif it were acommunity visitors panel.

70. Repeal and substitution of section 113
Section 113
repeal, substitute

113. Assistanceto be provided

(1)  The person-in-charge and each employee of an approved treatment
facility must give reasonable assistance and cooperation to:

(@ acommunity visitor; and

(b) a member of the community visitors panel established for the
facility.

(2)  The person-in-charge and each employee of an approved treatment
agency must give reasonable assistance and cooperation to:

(@ acommunity visitor; and

(b) a member of a specid community visitors panel established to
investigate the agency.

(3) Inthissection, areference to reasonable assistance and cooperation
to be given to a person is a reference to assistance and cooperation required to
enable the person to perform the person's functions under this Act, and includes
answering questions and responding to enquiries.

71. Repeal and substitution of section 116
Section 116
repeal, substitute

116. Detection of offences

(1) This section applies if a community visitor or member of a
community visitors panel reasonably believes, in the course of an investigation or
ingpection under this Act, a person might have committed an offence against this
Act or another Act.

(20  The community visitor or member must:
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(@  report the circumstances of the alleged offence to the principa
community visitor; and

(b) take reasonable steps to preserve the evidence relating to the
alleged offence; and

(c)  not undertake any further investigation of the circumstances of the
alleged offence.

(3) If, after receiving the report, the principa community visitor
considers the person might have committed an offence against this Act or another
Act, the principal community visitor must:

(@ inform the CEO of the circumstances of the alleged offence; and

(b) inform the Chief Executive Officer of another agency as the
principal community visitor considers appropriate.

72.  Amendment of section 117 (Confidentiality)
(1)  Section117(1)
omit, substitute

(1) A person who is or has been any of the following must not, either
directly or indirectly, make arecord of, or divulge or communicate to any person,
or make use of, information obtained by the person under this Act:

(@  theprincipa community visitor;
(b) acommunity visitor;
(0  amember of acommunity visitors panel;
(d)  anemployee of the Agency.
Maximum penalty:  $5 000.
(2)  Section 117(2)
omit
Subsection (1)
substitute

However, subsection (1)
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73.  Amendment of section 118 (Mental Health Review Tribunal)
(1)  Section 118(3)
omit, substitute
(3)  For subsection (2), one or more of each of the following persons
must be appointed:
(@ apesonwhois:
0] amagistrate; or
(i) a person gppointed to be a Judicia Registrar under
section 9(1) of the Local Court Act; or
(iii) a lawyer with at least 5 years experience as a lega
practitioner;
(b) amedical practitioner;
(c)  aperson who has a special interest or expertise in mental illness or
mental disturbance.
(2)  Section 118(5)
omit
A person cannot be appointed to the Tribunal if he or sheis—
substitute
The following persons cannot be appointed to the Tribunal:
(3)  After section 118(5)(c)
insert
(ca) amember of acommunity visitors panel;
(cb) amember of aspecia community visitors pandl;
(4)  Section 118(5)(0)
omit
Secretary
substitute
CEO
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(5)  Section 118(5)(h)
omit
agency; or
substitute
agency;
74.  Amendment of section 120 (Constitution of Tribunal)
(1)  Section 120, heading
omit
Constitution
substitute
Composition
(2)  After section 120(3)
insert
(4) Despite subsection (1), if the President is satisfied exceptional
circumstances exist, the President may nominate 2 members of the Tribuna to

exercise the powers and perform the functions of the Tribunal.

(5) One of the persons nominated under subsection (4), must be the
President or amember appointed under section 118(3)(a).

75.  Amendment of section 121 (Registrar of Tribunal)
Section 121(1)(a) and (b)
omit

an employee, within the meaning of the Public Sector Employment and
Management Act,

substitute

apublic sector employee
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Amendment of Part 15, Division 2 heading
Part 15, Division 2, heading

omit

, Appeals

Amendment of section 122 (Review of long term voluntary
admissions)

Section 122(2)(a)

omit

, it may

substitute

—may

After section 122(2)(a)
insert

(@) that the person is someone in respect of whom an adult
guardianship order is in force, is willing to be admitted and does
not fulfil the criteria for admission as an involuntary patient — may
confirm the admission of the person as avoluntary patient; or

Section 122(2)(a) and (b), at theend
insert

or

Section 122(2)(b) to (d)

omit

, it may

substitute

—may
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After section 122(4)
insert

(5)  Anorder under subsection (2)(b) ceases to have effect if the person

for whom the order is made is discharged from the approved treatment facility
under section 40(3).

78.

@D

Amendment of section 123 (Review of involuntary admissions and
community management orders)

Section 123(1)
omit, substitute

(1) The Tribuna must review the admission of a person as an

involuntary patient not later than 14 days after the admission.

2

3)

Section 123(2)
omit

y

substitute

14

Section 123(4)
omit, substitute

(4) The Tribunal may review the admission of a person as an

involuntary patient or an order made under this Act (other than under Part 10
or 16) for aperson on being requested to do so by:

(4)

(@  theperson; or

(b) someone who has a genuine interest in, or with a rea and
immediate concern for the health or welfare of, the person.

After section 123(6)
insert

(6A) An order under subsection (5)(a) ceases to have effect if the person

for whom the order is made is discharged from the approved treatment facility
under section 40(3).
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Section 123(7)

omit

order admitting

substitute

admission of

Section 123(8)

omit

an order admitting

substitute

the admission of

Repeal of section 124

Section 124

repeal

Amendment of section 127 (Appeals)
Section 127, heading

omit, substitute

Application for review

Section 127(1) to (3)

omit, substitute

(1)  Anapplication may be made to the Tribunal for areview of:

(@ adecision of amedical practitioner under section 25(8) to refuse to
admit a person as avoluntary patient; or

(b)  adecision of an authorised psychiatric practitioner under:

() section 25(8) to refuse to confirm the admission of a person
asavoluntary patient; or

(i)  section 27(2) to refuse to admit a person as a voluntary
patient; or
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(iii)

(iv)

v)

(vi)

(vii)

(viii)

section 39(3)(a) to detain a person at an approved treatment
facility for afurther period of up to 14 days; or

section 42(2) to detain a person at an approved treatment
facility for afurther period of up to 14 days; or

section 47(2) not to notify a person’'s primary carer that an
interim community management order has been made for
the person; or

section 88(3) not to alow the giving of information
concerning treatment of a person to the person's
representative or primary carer; or

section 89(5) not to allow consultation with, or the giving of
information concerning the details of a discharge plan to, a
person’s representative or primary carer; or

section 92(4) to refuse an application for access to
information in a person's records kept by an approved
treatment facility or approved treatment agency; or

an order of an authorised psychiatric practitioner under
section 98(1) restricting or denying a person's right.

An application may be made to the Tribunal for a review of the
decison of the person-in-charge of an approved treatment facility under
section 167(1) to transfer aperson to another facility.

(3)  Anapplication under subsection (1) may be made:
(@ by the person who isthe subject of the decision or order; or
(b)  onthe person's behalf, by any of the following:
(1) the person's adult guardian;
(i)  theperson's representative;
(iii) alega practitioner;
(iv) a person with a genuine interest in, or with a rea and
immediate concern for the health or welfare of, the person.
Section 127(5)
omit

an appeal under subsection (1)
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substitute

areview in relation to an application made under subsection (1)
(5)  Section 127(5)(b) and (c), before "authorised psychiatric practitioner”

insert

medical practitioner or
(6)  Section 127(6)

omit

an appeal made under subsection (2)

substitute

areview in relation to an application made under subsection (2)
(7)  Section 127(7)

omit

he or she was transferred where

substitute

the person was transferred if
8l. Repeal and substitution of section 128

Section 128

repeal, substitute
128. Limitation of further reviews

Subject to this Division, after conducting a review, the Tribunal may order
that an application for another review for the same matter may not be made
before a date determined by the Tribunal.

82. Amendment of section 129 (Hearings)
(1)  Section 129(1) and (2)
omit, substitute

(1) TheTribuna may undertake areview by conducting a hearing.
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(2)  The hearing must be conducted in the manner decided by the
Tribunal.

(2A) The Tribuna may issue practice directions, not inconsistent with
this Act, for regulating its practices and procedures.

(2)  After section 129(5)
insert

(5A) An order that isin force at the adjournment of a hearing remainsin
force during the adjournment despite any earlier date that was fixed for its expiry.

83. Repeal and substitution of section 131
Section 131
repeal, substitute
131. Right of appearance and representation
(1) A person who isthe subject of areview:
(@  may represent himself or herself; or
(b)  may be represented by alega practitioner or other person.

(2)  The Tribunal must appoint alegal practitioner to represent a person
who is unrepresented at a review if the Tribuna thinks the representation is
necessary.

(3)  Subsection (2) has effect despite any objections of the person.

(4) If the Tribuna appoints a legal practitioner under subsection (2),
the Tribunal may order the Territory to pay all or part of the reasonable costs and
disbursements of the lega practitioner in representing the person at the review.

(5)  The Tribuna may conduct the review in the absence of the person
or the person's representative if al of the following apply:

(8  reasonable notice of the review was given to the person or
representative;

(b)  the person or representative had a reasonable opportunity to attend
thereview;

(c)  theperson or representative refuses to attend the review.

(6) The Tribuna may conduct the review in the absence of the person
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(@  inthe opinion of the Tribunal, there are exceptional circumstances
that make the attendance of the person inappropriate; and

(b)  the person's representative is given notice of the review and has a
reasonable opportunity to attend the review.

(7)  The Tribunal must notify a person who is the subject of areview of
its decision as soon as practicable after the decision is made if the review was
conducted in the absence of the person or the person's representative.

84. Amendment of section 132 (Accessto medical records)
(1)  Section 132(1)
omit, substitute

(1)  Subject to subsections (2), (3) and (4), a person who is the subject
of areview must be given access to his or her medical records and reports that are
before the Tribunal.

(1A) Subject to subsection (4), the Tribunal must give access to the
medical records and reports to the following:

(@  theperson'sadult guardian;
(b)  theperson's representative.
(2)  Section 132(2)
omit
or apped
(3)  Section 132(3)
omit
representative of a person who is the subject of areview or appeal
substitute
adult guardian or representative of a person who isthe subject of areview
(4)  Section 132(4), before "representative” (all references)
insert

adult guardian or

79



Mental Health and Related Services Amendment Act 2007

85.  New section 135A
After section 135
insert

135A. Contempt of Tribunal
A person must not:

(@  threaten, intimidate or insult the Tribunal, or a member of the
Tribunal, in relation to the performance of the functions or the
exercise of the powers of the Tribuna by the Tribunal or the
member; or

(b)  interrupt, obstruct or hinder a proceeding of the Tribunal; or

(c) create a disturbance, or take part in creating or continuing a
disturbance, in or near a place where the Tribunal is sitting.

Maximum penalty: $2 500 or imprisonment for 6 months.
86. Amendment of section 136 (Record of proceedings)
(1)  Section 136(1) and (2)

omit, substitute

(1)  The Tribunal must:

(@  make arecord of al its proceedings in the form of a recording of
sound, or sound and pictures, by electronic means; and

(b)  retaintherecord for 12 months.

(2)  Subject to subsection (3), if a person who is the subject of areview
by the Tribunal requests a copy of the record made under subsection (1), the
Tribunal must give the person a copy of the record at no cost.

(2)  Section 136(3) and (4)
omit
or appeal

(3)  Section 136(4) and (5), before "representative” (all references)
insert

adult guardian or
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Amendment of section 139 (Secrecy provision)
Section 139(1)
omit, substitute

(1) Each of thefollowing persons must not, either directly or indirectly,

make a record of, divulge or communicate to someone else, or make use of,
information obtained under this Act:

(2

88.

(@  aperson whoisor has been amember of the Tribunal;
(b) apersonwhoisor has been a staff member of the Tribunal.
Maximum penalty:  $5 000.
After section 139(2)
insert
(3  Inthissection:
"staff member", of the Tribunal, means any of the following:
(@  theRegistrar appointed under section 121(1)(a);
(b)  the Deputy Registrar appointed under section 121(1)(b);

(c) aperson employed to provide administrative support to the
Tribunal.

Amendment of section 144 (Right of appearance and r epresentation)
Section 144(3)
omit, substitute

(3) The Supreme Court may hear an appea in the absence of the

person or the person's representative if dl of the following apply:

(@  reasonable notice of the apped was given to the person or
representative;

(b)  the person or representative had a reasonable opportunity to attend
the apped;

(c)  theperson or representative refuses to attend the appeal.

(3A) The Court may hear the appeal in the absence of the person if:
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(@  intheopinion of the Court, there are exceptiona circumstances that
make the attendance of the person inappropriate; and

(b)  the person's representative is given notice of the appeal and has a
reasonabl e opportunity to attend the appedl.

Amendment of section 150 (I nter state mental health orders)
Section 150(2), before "welfare"

insert

health or

Section 150(4)(b)

omit

Secretary

substitute

CEO

Amendment of section 151 (Definitions)
Section 151, definition "corresponding law"
omit, substitute

"corresponding law" means a law prescribed by regulation for this
definition;

Repeal of section 152

Section 152

repeal

Amendment of section 154 (I nter sate transfer orders)
Section 154(1), before "welfare"

insert

health or
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Section 154(2)(b)
omit

care provider
substitute

carer

Section 154(2)(d)
omit

Secretary

substitute

CEO

Amendment of section 156 (Secretary may consent to transfer)
Section 156, heading
omit

Secretary

substitute

CEO

Section 156

omit

Secretary

substitute

CEO
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94. Amendment of section 160 (Recommendation or certificate not to be
signed without examination)

Section 160(1)
omit, substitute

(1) A person must not sign a recommendation for psychiatric
examination or a document relating to the admission of a person to an approved
treatment facility or relating to the treatment of a person under this Act unless:

(@  the person has seen, and personally examined, the person to whom
the recommendation or document relates; or

(b)  thesigning of the recommendation or document is:
(1) in accordance with approved procedures; or
(i)  otherwise permitted under this Act.

95. Amendment of section 161 (Persons prohibited from signing
recommendation or certificate)

Section 161, after "admission of aperson”
insert
as an involuntary patient
96. Repeal of section 163
Section 163
repeal
97. Repeal and substitution of section 166
Section 166
repeal, substitute
166. Leaveof absence
(1)  Thissection appliesto a person who:

(@ is admitted to an approved treatment facility as an involuntary
patient; and

(b)  isnot aprisoner.

Note for subsection (1)
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Section 83 provides for the granting of leave of absence to a prisoner.

()

An authorised psychiatric practitioner may grant the person leave

of absence from the facility.

3
@

(b)
(©
(4)

L eave of absence:

must not be granted except in accordance with approved
procedures; and

must be recorded in the approved form; and
Is subject to the conditions determined by the practitioner.

An authorised psychiatric practitioner may cancel the leave if

satisfied, on reasonable grounds:

@

(b)

(©
)

the person is likely to suffer from serious mental or physica
deterioration as aresult of a changein the person's mental state; or

the person is likely to cause harm to himself or hersef or to
someone else; or

the person hasfailed to comply with acondition of the leave.

The practitioner who cancels the leave must take all reasonable

steps to inform the person or the person's representative that the leave has been

cancelled.

166A. Person absent without approval

@

This section applies to a person who is admitted to an approved

treatment facility under this Part if:

@

(b)

the person is absent from the facility without leave granted under
section 166(1); or

the person has been granted leave under section 166(1) and any of
the following occurs:

0] the person fails to return to the facility by the end of the
leave;

(i)  theleaveiscancelled;

(iii)  theperson failsto comply with acondition of the leave.

Note for subsection (1)
Section 83A appliesto a prisoner who is absent from an approved treatment facility.
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(2) A police officer or person authorised by an authorised psychiatric
practitioner may:

(@  apprehend the person; and
(b)  returnthe person to the facility.
(3 Reasonable force and assistance may be used for subsection (2).

(4)  For subsection (2), a police officer may enter private premises or
any other private place where the police officer reasonably believes the person
may be found.

(5) The person-in-charge of the approved treatment facility must
ensure the following are notified of the person's absence:

(@  theperson'sadult guardian;
(b)  theperson'srepresentative;
(c)  theperson's primary carer;

(d)  theTribunal.

(6) As soon as practicable after the person is found, the
person-in-charge must ensure anyone notified under subsection (5) is notified that
the person has been found.

(7) A notification under this section may be given by the
person-in-charge, an authorised psychiatric practitioner, a medical practitioner,
the senior nurse on duty at the facility, the person's primary nurse or psychiatric
case manager.

(80 A person who gives a notification under subsection (5) must make
arecord of the notification in accordance with approved procedures.

166B. Missing patients
(1)  Thissection appliesif:
(@  aperson admitted to an approved treatment facility is missing; or

(b)  aperson for whom a community management order has been made
ismissing.

(2)  The person-in-charge of the approved treatment facility mentioned
in subsection (1)(a) or the approved treatment agency administering the order
mentioned in subsection (1)(b) must report the person as missing to a police
officer as soon as possible.
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(3  Thereport must be:

(@  accompanied by sufficient information about the person's history to
enable an assessment of the risk posed by the person and the
person's vulnerability to be made; and

(b)  intheapproved form.

Amendment of section 167 (Transfer of involuntary patients)
Section 167(2)

omit, substitute

(2)  If the person is transferred to another approved treatment facility,

the person-in-charge of the facility from which the person is transferred must

ensure:

99.

168.

(@  al documents relating to the admission and future treatment of the
person are forwarded to the other facility at the time of the transfer;
and

(b)  the person is advised of the person's right to apply to the Tribunal
for a review of the decision to transfer the person to the other
facility.

Repeal and substitution of section 168
Section 168

repeal, substitute

Financial protection order

(1) This section applies if the person-in-charge of an approved

treatment agency is satisfied, after receiving a report from a designated mental
health practitioner and an authorised psychiatric practitioner:

(8 a person admitted as an involuntary patient to an approved
treatment facility for which the agency is responsible is unable to
exercise effective control over the person'sfinancial affairs; and

(b)  there is an imminent danger to the person's financia affairs if a
financial order isnot made for the person.

(2)  The person-in-charge must make afinancia protection order for the

person.
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(3) The order authorises the person-in-charge to take any necessary
action to protect the person from any neglect, abuse or exploitation of the person's
financial affairs.

(4) Theorder remainsin force for the period, not longer than 14 days,
specified in the order.

(5) However, before the expiry of the order, the person-in-charge may
extend the order once by afurther period of not longer than 14 days.

(6) The person-in-charge must:

(@  maintain records of al actions taken under the financial protection
order (including the order as extended under subsection (5)); and

(b)  ensure the records are in the approved form and comply with
approved procedures; and

(c0  make the records available for inspection by the Tribuna or a
community visitor.

(7) Before the expiry of the order, or the order as extended, the
person-in-charge must:

(@ if satisfied the person no longer fulfils the criteria specified in
subsection (1) — revoke the order; or

(b) otherwise — instigate ongoing arrangements for the financial
protection of the person in accordance with approved procedures.

168A. Notification of financial protection order

(1)  No later than one day after making afinancial protection order for a
person, the person-in-charge of an approved treatment agency must:

(@  notify the Tribunal that the order has been made; and
(b)  ensurethefollowing are notified:
(1) the person;
(i)  alega practitioner acting or prepared to act for the person;
(iii)  subject to subsection (2) — the person's primary carer;
(iv)  theprincipal community visitor.

(20 The person-in-charge, after consulting with an authorised
psychiatric practitioner, may decide not to notify the person's primary carer if the
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person-in-charge is of the opinion that giving the notification is not in the person's
best interests.

(3) If the person-in-charge decides not to notify the primary carer
because of subsection (2), the person-in-charge must give to the Tribuna a
written report of the decision and the reason for it in the approved form.

(4) A notification under subsection (1)(b):

(@  may be given by an authorised psychiatric practitioner, a medical
practitioner or the senior nurse on duty at the approved treatment
facility to which the person has been admitted; and

(b)  must:

(1) state the grounds for the order; and
(i)  specify that the order has been made under section 168(2).

(5)  The notification may be given orally or in writing but must be in a
language that can be understood by the receiver of the notification.

(6) A peson must make a record of each of the following in
accordance with approved procedures:

(@  anotification under subsection (1);

(b)  adecision under subsection (2) not to notify the primary carer and
the reasonsfor it.

100. New Part 20 heading
After section 170
insert

PART 20-REPEALSAND TRANSITIONAL MATTERSFOR
MENTAL HEALTH AND RELATED SERVICES ACT 1998
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101. New Part 21
After section 172
insert

PART 21 -TRANSITIONAL MATTERSFOR MENTAL HEALTH AND
RELATED SERVICESAMENDMENT ACT 2007

173. Definitions
In this Part:;

"commencement” means the commencement of Mental Health and
Related Services Amendment Act 2007;

“former Act" means the Mental Health and Related Services Act as in
force immediately before the commencement.

174. Reviewsand appeals

(1) The former Act continues to apply in relation to a review
undertaken, or an appea heard, by the Tribuna that commenced before the
commencement.

(2)  Subsection (1) does not limit section 12 of the Interpretation Act.
175. Actionstaken under former Act

Each of the following has effect asif it had been done under this Act asin
force on the commencement:

(@  adetention in force immediately before the commencement under
section 34(3)(d), 39(2)(a) or (b) or (3)(a) or 42(1) or (2);

(b)  an interim community management order in force immediately
before the commencement under section 45(1);

(©)  anappointment of acommunity visitor in force immediately before
the commencement under section 103(1);

(d)  anappointment of a member of acommunity visitors panel in force
immediately before the commencement under section 110(2);

(¢ an order of the Tribuna in force immediately before the
commencement under section 122(2) or 123(5).
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176. Trandtional provisonsfor Part 10

(1) A report prepared for the court under section 74(1) of the former
Act istaken to have been prepared for the court under section 74A.

(2)  An order of the court under section 74(1)(d) of the former Act in
force immediately before the commencement has effect as if it were an order
under section 74A(2)(b).

(3)  An order of the court under section 75(1)(d) of the former Act in
force immediately before the commencement has effect as if it were an order
under section 75(2)(b).

177. Admission of prisoners

(1) A prisoner detained at an approved treatment facility following
admission as a voluntary patient under section 81(1) of the former Act istakento
have been admitted under section 80.

(2) A prisoner detained at an approved treatment facility following
admission as an involuntary patient under section 82(1) of the former Act istaken
to have been admitted under section 81.

178. Transfer of prisoners

(1) The transfer of a prisoner to an approved treatment facility under
section 81(1) of the former Act is taken to be a transfer permitted by the Director
of Correctional Services under section 80(9).

(2) The transfer of a prisoner to an approved treatment facility under
section 82(1) of the former Act is taken to be a transfer permitted by the Director
of Correctional Services under section 81(4).

179. Corresponding laws

A law declared to be a corresponding law under section 152(1) of the
former Act is taken to have been prescribed by regulation as a corresponding law.

102. Further amendments

The Schedul e has effect.

91



Mental Health and Related Services Amendment Act 2007

SCHEDULE
Section 102
FURTHER AMENDMENTSOF ACT
Provision Amendment
omit substitute
Sections 67(3), (5) and Secretary CEO
(6), 68(1), (3) and (4),
69(b), 70, 71(1) and (2),
72,73(1), 109(3) and
125(2)(a)
Part 9 heading FORMSOF TREATMENTSAND
TREATMENT MEASURES
Section 130(1) or hearing an appeal
Sections 133(1) and (2),  or apped
134(1), 135(2)(a) to (c)
and (3), 138(1) and (2)
and 141(3)(a) and (b)
Section 159(2) and Secretary CEO

(2)(b)

(al references)
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