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Act No.[ ] of 2007

AN ACT

about the care and protection of children, and for related purposes

[Assented to[ ] 2007]
[Second reading [ ] 2007]

TheLegidative Assembly of the Northern Territory enacts asfollows:

CHAPTER 1-INTRODUCTION
PART 1.1 -PRELIMINARY MATTERS
1. Short title
This Act may be cited as the Care and Protection of Children Act 2007.
2. Commencement

This Act commences on the date fixed by the Administrator by Gazette
notice.

3. Act binds Crown

This Act binds the Crown in right of the Territory and, to the extent the
legidative power of the Legidative Assembly permits, the Crown in al its other
capacities.
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PART 1.2-WHAT THISACT ISABOUT

Objectsof Act

The objects of thisAct are:

@

to promote the wellbeing of children, including:
(1) to protect children from harm and exploitation; and

(i)  to maximise the opportunities for children to realise their full

potential; and
(b) toassst familiesto achieve the object in paragraph (a); and
(c)  to ensure anyone having responsibilities for children have regard to
the objects in paragraphs (@) and (b) in fulfilling those
responsibilities.
Overview

To achieve those objects, this Act providesfor the following:

@

(b)

(©
(d)

measures for safeguarding the wellbeing of children (see Chapter 2),
in particular:

() mandatory reporting requirements for children at risk of harm
or exploitation (see Part 2.1, Division 2); and

(i)  the powers of the CEO and other officers to take actions for
the wellbeing of children (see Parts 2.1 and 2.2); and

(iii)  the powers of the Court to make orders for the wellbeing of
children (see Parts 2.3 and 2.4);

measures for the prevention of harm and exploitation of children
(see Chapter 3), in particular:

0] screening for child-related employment (see Part 3.1); and
(i)  restriction of child employment (see Part 3.2); and

(iii)  prevention of child desths (see Part 3.3);

the regulation of children's services (see Chapter 4);

the establishment of the office of Children's Commissioner, the
review teams and other administrative measures (see Chapter 5).
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PART 1.3—PRINCIPLESUNDERLYING THISACT
6. Principles
(1)  Theunderlying principles of this Act are set out in sections 7 to 12.

(2)  Anyone exercising a power or performing a function under this Act
must, as far as practicable, uphold those principles.

(3) However, those principles do not affect the operation of any law in
forcein the Territory.

7. Responsibility of society

Society as a whole has a responsibility in safeguarding the wellbeing of
children and in supporting familiesin fulfilling their rolein relation to children.

8. Role of family

(1) The family of a child has the primary responsibility for the care,
upbringing and development of the child.

(2) Infulfilling that responsibility, the family should be able to bring up
the child in any language or tradition and foster in the child any cultural, ethnic or
religious val ues.

(3) A child may be taken away from the child'sfamily only if thereisno
other reasonable way to safeguard the wellbeing of the child.

(4) Asfar as practicable, and consistent with section 10, if a child is
taken away from the child's family:

(@  contact between the child and the family should be encouraged and
supported; and

(b)  thechild should eventudly be returned to the family.
0. Treating child with respect

(1) Eachchildisavaued member of society and is entitled to be treated
in away that respects the child's dignity and privacy.

(2) Decisionsinvolving achild should be made:
(@  promptly having regard to the child's circumstances; and

(b) in away that is consstent with the cultura, ethnic and religious
values and traditions relevant to the child; and



10.

(©
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with the informed participation of the child, the child's family and
other people who are significant in the child'slife.

Best inter ests of child

@

When a decision involving a child is made, the best interests of the

child are the paramount concern.

)

Without limiting subsection (1), consideration should be given to the

following matters in determining the best interests of a child:

11.

@
(b)

(©

()

(€
(f)
()

(h)

(i)
@)

the need to protect the child from harm and exploitation;

the capacity and willingness of the child's parents or other family
members to care for the child;

the nature of the child's relationship with the child's family and other
persons who are significant in the child'slife;

the wishes and views of the child, having regard to the maturity and
understanding of the child;

the child's need for permanency in the child's living arrangements;
the child's need for stable and nurturing relationships;

the child's physical, emotional, intellectual, spiritual, developmental
and educationa needs;

the child's age, maturity, gender, sexuality and cultural, ethnic and
religious backgrounds,

other specia characteristics of the child;

the likely effect on the child of any changes in the child's
circumstances.

Child participation

When adecision involving a child is made:

@

the child:

0] should be given adequate information and explanation in a
way that the child can understand; and

(i)  should be given the opportunity to respond to the proposed
decision; and
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(iii)  should be given the opportunity to express the child's wishes
and views freely; and

(iv) should be given assistance in expressing those wishes and
views; and

(b)  those wishes and views should be taken into account, having regard
to the child's maturity and understanding.

12.  Aboriginal children

(1) Kinship groups, representative organisations and communities of
Aboriginal people have a mgor role, through self-determination, in promoting the
wellbeing of Aboriginal children.

(2) In particular, a kinship group, representative organisation or
community of Aboriginal people nominated by an Aborigina child's family should
be able to participate in the making of a decision involving the child.

(3)  An Aboriginal child should, as far as practicable, be placed with a
person in the following order of priority:

@ amember of the child'sfamily;

(b) an Aborigina person in the child's community in accordance with
local community practice;

(c)  any other Aboriginal person;
(d)  apersonwho:
() isnot an Aboriginal person; but

(i)  in the CEO's opinion, is sendtive to the child's needs and
capable of promoting the child's ongoing affiliation with the
culture of the child's community (and, if possible, ongoing
contact with the child's family).

(4) In addition, an Aborigina child should, as far as practicable, be
placed in close proximity to the child's family and community.
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PART 1.4-INTERPRETATION
Definitions
Inthis Act:
"Aboriginal" means:
(@  adescendant of the Aborigina people of Austrdia; or

(b) a descendant of the indigenous inhabitants of the Torres
Strait Ilands,

"Aboriginal customary law" means:
(@  customary law of the Aboriginal people of Australia; or

(b) customary law of the indigenous inhabitants of the Torres
Strait Idlands,

"Aboriginal tradition" means:
(@ tradition of the Aboriginal people of Australia; or

(b) tradition of the indigenous inhabitants of the Torres Strait
Idands;

"action plan agreement”, see section 241(1);

"administrative guidelines’, means administrative guidelines made under
section 190(1);

"adult" means:
(@ aperson at least 18 years of age; or

(b)  aperson apparently at least 18 years of age if the person’'s age
cannot be proved;

"advisor" means an advisor to the Committee mentioned in section 214;
“approved form" means aform approved by the CEO under section 301,

"assessment order” means an assessment order made under section 114(a)
or (b);

"authorised officer”, see section 303(1);
"Authority" means the Screening Authority established by section 195(1);

"candidate", see section 187(1);
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"care plan", see section 69(2);
"carer", see section 77(1);
"caretaker", means a caretaker mentioned in section 239;
"CEQ" means the Chief Executive Officer of the Department;
"child" means:

(@  apersonlessthan 18 years of age; or

(b) aperson apparently less than 18 years of age if the person's
age cannot be proved,

“child", for Court proceedings, see section 87(2)(d);
“child", for Court order, see section 87(2)(e);

"Child Deaths Register" means the Child Deaths Register established by
section 211(1);

"child deaths", see section 207;
“childisin the CEO's care", see section 66(1);
“child isin need of protection”, see section 20;
“child leavesthe CEO's care”, see section 66(2);
“child protection order”, for Part 2.4, see section 152;
“child protection proceeding”, for Part 2.4, see section 152;
“child-related authority", see section 36(1);
"child-related employment”, see section 184;
"child-related services' means services that:
(@  areprovided to one or more of thefollowing:

() achild (whether or not in need of protection) or young
person who hasleft the CEO's care;

(i)  someone who is related to or is a family member of
the child or person;

(iii)  an organisation representing the interests of the child
Oor person;
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(iv) an organisation representing a community of which
the child or person is amember; and

(b) areinthe nature of socia services that relate to one or more
of thefollowing:

(1) the prevention of harm to, or exploitation of, a child;
(i)  theprotection of achild;

(iii)  services for the care or support of a child and the
child's family (including children's services and other
domestic support services);

(iv) aplacement arrangement;
(v)  medical or other health-related services,
(vi)  information and advisory services,
(vii) counselling services,
(viii) advocacy services,
(ix)  mediation services,
"child-related work" see section 184(2);
"child welfare law", for Part 2.4, see section 152;
"Children's Court", for Part 2.4, see section 152;
"children's services', see section 223;
"clearance notice", means a clearance notice issued under section 188(3)(a);

"Commissioner” means the person holding or occupying the office of
Children's Commissioner established by section 258;

"Commissioner's staff" means the staff of the Commissioner as defined in
section 292;

"Committee' means the Child Deaths Review and Prevention Committee
established by section 208(1);

"complainant” means a person who makes a complaint;

"complaint" means a complaint, or a part of a complaint, made under
section 262;



Care and Protection of Children Act 2007

"contact" includes:
(@  anyform of physica contact; and

(b)  any form of oral communication, whether face-to-face or by
other means, and

(c)  anyform of written communication;

"Convenor" means the person holding or occupying the office of Convenor
of the Committee mentioned in section 208(4);

"coordinator", of home-based services, see section 224(2)(b);
"Court", see section 87(2)(a);

"Court order", see section 87(2)(c);

"Court proceedings’, see section 87(2)(b);

“crimina history" means a crimina record as defined in section 3(1) of the
Criminal Records (Spent Convictions) Act;

"customary law or tradition™ includes:

(@  Aborigina customary law; and

(b)  Aboriginal tradition;
"daily care and control", of achild, see section 21;
"daily care and control direction”, see section 122(1)(b);
"decision maker", see section 253(5);
"Department” means the Agency administering this Act;
"educational institution”, see section 61 of the Education Act;
"engage”, for child-related employment, see sections 184 and 185;
"exploitation”, see section 16;
“family", see section 19;
“family matters jurisdiction”, see section 87;
"harm", see section 15;

"health practitioner”, see section 4 of the Health Practitioners Act;



Care and Protection of Children Act 2007

"health services', see section 4(1) of the Health and Community Services
Complaints Act;

"holder" means:

(@  for aclearance certificate — the person to whom the certificate
Isissued; or

(b)  for alicence—the person to whom the licence is granted;
"home-based services’, see section 224(1);

"home-based services provided for a home-based services scheme’, see
section 224(2);

"home-based services not provided for a home-based services scheme”, see
section 224(3);

"home order”, for Part 2.4, see section 152,
"home proceeding”, for Part 2.4, see section 152;
"hospital” includes:

(@ ahospita asdefined in section 5 of the Medical Services Act;
and

(b) a private hospital as defined in section 4 of the Private
Hospitals and Nursing Homes Act;

"identity card" means an identity card issued under section 304;
"Interim care plan", see section 75(2);

"interim order”, for Part 2.4, see section 152;

"Iinterstate law", for Part 2.4, see section 152;

"interstate officer", for Part 2.4, see section 152;

"Investigation” means an investigation of a complaint by the Commissioner
under Part 5.1,

"licence" means alicence granted under section 230;
"licence conditions”, see section 231(1);

"local government council” means a municipal council or community
government council constituted under the Local Government Act;

10
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"long-term parental responsibility direction”, see section 122(1)(d);
"“matter to which acomplaint relates”, see section 263(3);
"mediation conference”" means:

(@  for aconference arranged by the CEO — see section 48;

(b) for a conference ordered by the Court — see section 126
or 138(1)(e);

"member" means amember of the Committee mentioned in section 208;

"mideading information” includes information that is miseading because
the information:

(@  doesnot contain relevant information; or
(b)  contains misinformation;
"obstruct", includes resist and hinder;

"operator of child-related services' means a person who controls an
operation for the provision of child-related services;

"operator of children's services' means:
(@  aperson providing services requiring alicence; or
(b)  aperson providing services requiring registration; or

(c)  anyone else who controls an operation for the provision of
children's services;

"operator providing home-based services' means:

(@ if the services are provided for a home-based services
scheme — the operator mentioned in section 224(2); or

(b)  otherwise—the operator mentioned in section 224(3);
"panel”, means areview panel established under section 254;
"parent":

(@  for Part 2.4, see section 152; or

(b)  otherwise— see section 17;

"parental responsibility”, see section 22;

11
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"participating State", for Part 2.4, see section 152;

"placement arrangement”, see section 77;

"protected child", see section 259(2)(a);

"protection order" means an order made under section 127(1);

"provisional protection”, see section 50;

“public authority" means any of the following:

@
()
(©
(d)

(€)

an Agency;
the Police Force;
alocal government council;

an office or body (whether incorporated or not) established
for a public purpose by or under alaw of the Territory;

any other entity established for a public purpose (including a
non-government  organisation) that is prescribed by
regulation;

"registration” means the registration of a person under section 246;

“regulation” means a regulation made under this Act;

"relative’, see section 18;

"required services', for acomplaint, see section 263(1);

"responsible Agency", for acomplaint, see section 266(3);

“responsible Minister”, for acomplaint, see section 266(3);

“responsible service provider”, for acomplaint, see section 263(1);

"reviewable decison"”, see section 253;

"school"”, see section 4(1) of the Education Act;

"sending State" for Part 2.4, see section 152;

"service provider”, see section 259(2)(b) and (3);

"services requiring alicence’, see section 225;

"services requiring registration”, see section 226;
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"short-term parental responsibility direction”, see section 122(1)(c);
"State", for Part 2.4, see section 152,

"supervision direction”, see section 122(1)(a);

"team" means areview team establisned under section 294,

"temporary placement arrangement” means an arrangement mentioned in
section 45;

“temporary protection order" means a temporary protection order made
under section 104,

"“underlying principles of this Act", see section 6;
"wellbeing of achild", see section 14;
"working day":

(@  for Part 2.4, see section 152; or

(b) otherwise — means a day that is not a Saturday, Sunday or
public holiday as defined in the Public Holidays Act;

"young person who hasleft the CEO's care', see section 67.
Wellbeing of child

The wellbeing of a child includes the child's physical, psychological and

emotional wellbeing.

Harm to child

(1) Harmto achild is any significant detrimental effect caused by any

act, omission or circumstance on:

(@  thephysical, psychological or emotiona wellbeing of the child; or
(b)  thephysical, psychological or emotional development of the child.

(2)  Without limiting subsection (1), harm can be caused by the

following:

(@ physica, psychological or emotional abuse or neglect of the child;

(b)  exploitation of the child;

13
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(c)  exposureof the child to physical violence.

Example for subsection (2)(c)
Physical violence witnessed by a child at the child's home.

16.  Exploitation of child

(1) Exploitation of a child includes sexual and any other forms of
exploitation of the child.

(2)  Without limiting subsection (1), sexua exploitation of a child
includes:

(@  sexua abuse of the child; and

(b) involving the child as a participant or spectator in any of the
following:

(1) an act of asexua nature;

(i)  prostitution;

(iii)  apornographic performance.
17.  Parent of child

(1) A parent of achild is the child's father, mother or any other person
who has parental responsibility for the child.

(2) A parent of an Aboriginal child includes a person who isregarded as
aparent of the child under Aboriginal customary law or Aboriginal tradition.

(3) However, any of the following must not be regarded as a parent of a
child:

(@ theCEQG;

(b)  aperson who has responsibility for the care of the child only on a
temporary basis;

(0 a person, such as a teacher or childcare worker, who has
responsibility in relation to the child because of a professional
relationship.

(4) To avoid doubt, a reference in this Act to the parents of a child
includes areference to the parent of a child who has only one parent.

14
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Relatives of child

@
@
(b)
(©
(d)
(€
(f)

2

A relative of achildisany of the following:

a parent, grandparent or any other ancestor of the child;

a step-parent of the child;

asibling of the child;

an uncle or aunt of the child;

acousin of the child;

aperson who isrelated to the child in accordance with:

() any customary law or tradition applicable to the child; or
(i)  any contemporary custom or practice.

To avoid doubt, a relationship covered by subsection (1) may

include a relationship that arises through common ancestry, adoption, marriage,
de facto relationship or any customary law or tradition.

19.

20.

Family of child

Thefamily of achild includes:

@
()

(©

the relatives of the child; and

the members of the extended family of the child in accordance with:
(1) any customary law or tradition applicable to the child; or

(i)  any contemporary custom or practice; and

anyone who is closely associated with the child or another family
member of the child.

When child isin need of protection

A child isin need of protection if:

@

(b)

the child has suffered or is likely to suffer harm or exploitation
because of an act or omission of a parent of the child; or

the child is abandoned and no family member of the child is willing
and ableto care for the child; or

15
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(c)  the parents of the child fail to care adequately for the child and no
other family member of the child is willing and able to care for the
child; or

(d)  the parents of the child are dead and no other family member of the
child iswilling and able to care for the child; or

()  the child is not under the control of any person and is engaged in
conduct that causes or is likely to cause harm to the child or other
persons.

21. Daily careand control of child

A person has daily care and control of a child if the person has al the
powers, rights and responsibilities for the day-to-day care and control of the child.

22.  Parental responsibility for child

(1) A person has parental responsibility for a child if the person has all
the powers, rights and responsibilities for the child that would ordinarily be vested
in the parents of the child.

(2)  Without limiting subsection (1), a person who has parental
responsibility for achild has:

(@  daily careand control of the child; and

(b)  dl the powers, rights and responsibilities about the long-term care
and development of the child.

23. Declared offencesfor Criminal Code

An offence against this Act is an offence to which Part IIAA of the
Criminal Code applies.

Note

Part 11AA of the Criminal Code states the general principles of criminal responsibility (including
burdens of proof and general defences) and defined terms used for offences.
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CHAPTER 2 -SAFEGUARDING WELLBEING OF CHILDREN

PART 2.1 -GENERAL OBLIGATIONSAND POWERS

Divison 1 —Preliminary matters

Objectsof Part

The objects of this Part are:

@

()

to oblige members of the public and people engaged in child-related
employment to report cases of children a risk of harm or
exploitation; and

to ensure the CEO and authorised officers have the power to take
appropriate actions to:

(1) protect children who arein need of protection; and
(i)  promote the wellbeing of children generally; and

(iii)  promote the wellbeing of young persons who have left the
CEO'scare.

A child who is the subject of the exercise of a power under this Chapter may make a complaint to
the Children's Commissioner about certain matters, see section 259.

25.

Division 2 — General obligations about reporting

Reporting obligations

(1)
@

(b)

A person isguilty of an offenceif the person:

believes, on reasonable grounds, that a child has suffered or is likely
to suffer harm or exploitation because of an act or omission of a
parent of the child; and

does not, as soon as possible after forming that belief, report (orally
or in writing) to the CEO or apolice officer:

()  that belief; and

(i)  any knowledge of the person forming the grounds for that
belief; and

(iii)  any factua circumstances on which that knowledge is based.

Maximum penalty: 200 penalty units.
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A person who is engaged in child-related employment is guilty of an

offenceif the person:

@

()

believes, on reasonable grounds, that a child has suffered or is likely
to suffer harm or exploitation because of an act or omission of
someone who is not a parent of the child; and

does not, as soon as possible after forming that belief, report (orally
or inwriting) to apolice officer:

0] that belief; and

(i)  any knowledge of the person forming the grounds for that
belief; and

(iii)  any factua circumstances on which that knowledge is based.

Maximum penalty: 200 penalty units.

(3

It is a defence to a prosecution for an offence against subsection (1)

or (2) if the defendant has a reasonable excuse.

(4)

This section has effect despite any other provision in this Act or

another law of the Territory.

26.  Protection of person making report

D

A person acting in good faith in making a report under section 25 is

not civilly or criminally liable, or in breach of any professional code of conduct:

@
()
2
@
()

3
@

(b)

for making the report; or

for disclosing any information in the report.

In any proceedings before a court, except with the court's leave:
the report or evidence of its contents is not admissible; and

a person cannot be compelled to give evidence, or to produce a
record, about the report or the identity of the maker of the report.

The leave may be granted only if:

the report, evidence or record is of critical importance to the
proceedings; and

failure to grant the leave would prejudice the proper administration
of justice.
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27.  What happenswhen police officer receivesreport

(1) A police officer must, as soon as practicable after receiving a report
under section 25(1), notify the CEO about the receipt of the report.

(2)  Thenotification must include detailsin the report.
28.  What happenswhen CEO receivesreport or notification

(1) The CEO must record the receipt of areport under section 25(1) or a
notification about a report under section 27(1) in relation to a child.

(20  The CEO may inform the following persons about actions that the
CEO has taken or proposes to take for the child:

(@  themaker of the report;
(b)  thepolice officer who gave the naotification.
29. Dutiesof other persons

(1) Each of the following persons must ensure everyone providing
services for a child under the person's control or direction is aware of the
obligations under section 25(1):

(@  anoperator of child-related services,
(b)  anoperator of children's services;

(c)  the person in charge of a hospital or any other facility for heath
Services,

(d)  thepersonin charge of aschool or any other educational institution.
Maximum penalty: 200 penalty units or imprisonment for 2 years.

(20 Each person who engages another person in child-related
employment must ensure the other person is aware of the obligations under
section 25(2).

Maximum penalty: 200 penalty units or imprisonment for 2 years.

(3) Itisadefence to a prosecution for an offence against subsection (1)
or (2) if the defendant has a reasonable excuse.
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Division 3—Powersto inquire or investigate
30. Object of Divison

The Object of this Division is to ensure the CEO and police officers have
the power to take steps to determine whether the wellbeing of achildisat risk.

31. CEO may makeinquiries

(1) The CEO may make inquiries about a child if the CEO receives
information that raises concerns about the child's wellbeing.

Note

The CEO may therefore exercise this power whether or not as a result of a report under
section 25(1) or a notification under section 27(1).

(2)  On completing the inquiries, the CEO must decide whether any
further action should be taken for the child under this Part or Part 2.3.

32. Police may makeinquiries

(1) A police officer may make inquiries about a child if the officer
receives information that raises concerns about the child's wellbeing.

(2)  Within 24 hours after completing the inquiries, the officer must give
areport of the inquiriesto the CEO.

33.  Givinginformation for inquiries

(1)  This section applies if inquiries about a child are being made under
section 31 or 32 by the CEO or a police officer (the "inquiring officer").

(2)  The inquiring officer may, for the inquiries, request any of the
following persons to give the officer specified information about the child:

(@  apoliceofficer;

(b)  aperson employed or engaged by an Agency;
(c)  anoperator of child-related services;

(d)  anoperator of children's services;

(e) ahedth practitioner;

(f)  the person in charge of a hospital or any other facility for heath
services,

(g) thepersonin charge of aschool or any other educational institution;
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(h)  aserviceprovider for aprotected child;

0] any other person prescribed by regulation.
(3)  The person must comply with the request.
Maximum penalty: 200 penalty units.

(4) Itisadefence to a prosecution for an offence against subsection (3)

(@  thedefendant has areasonable excuse; or

(b)  the Commissioner of Police certifiesin writing that compliance with
the request would:

() prejudice the investigation of any unlawful conduct; or

(i)  disclose aconfidential source of information in relation to the
administration of law; or

(iii)  pregudice the effectiveness of a method or procedure in
relation to the administration of law; or

(iv) facilitate a person's escape from lawful custody; or
(v)  endanger the safety of aperson.
34. CEO'spower toinvestigate

(1) The CEO may initiate an investigation to determine whether a child
Isin need of protection.

(20 The CEO may do so only if the CEO believes on reasonable
grounds the child might be in need of protection (whether or not inquiries about
the child have been made under section 31 or 32).

(3) Theinvestigation must be conducted by an authorised officer.

(4)  On completing the investigation, the CEO must decide whether any
further action should be taken for the child under this Part or Part 2.3.

35.  Police officer's power to investigate

(1) A police officer may initiate an investigation to determine whether a
child isin need of protection.

(2) The police officer may do so only if the officer believes on
reasonable grounds the child might be in need of protection (whether or not
inquiries about the child have been made under section 31 or 32).
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The investigation must be conducted by that or another police

Within 24 hours after completing the investigation, the officer who

conducted the investigation must give areport of the investigation to the CEO.

36. Accessto child

(1)

For an investigation about a child under section 34 or 35, the officer

conducting the investigation may request a person mentioned in section 33(2)
("child-related authority") to alow the officer:

@
()
2
@
()
3

to have contact with the child; and

to do so without informing the parents of the child.

The officer may do so only if the officer reasonably believes:
not to inform the parentsisin the best interests of the child; or
to inform the parents might compromise the investigation.

The person must comply with the request.

Maximum penalty: 200 penalty units or imprisonment for 2 years.

(4)

It is a defence to a prosecution for an offence against subsection (3)

if the defendant has a reasonable excuse.

()

The officer must inform at least one of the parents of the contact and

the reasonsfor it as soon as practicable after it has occurred.

(6)
@

(b)

(©

However, subsection (5) does not apply if:
the officer reasonably believes:

(1) a person may be charged with an offence in relation to the
child; and

(i)  complying with the subsection might compromise the
investigation of the offence; or

the officer reasonably believes complying with the subsection may
expose the child to harm or exploitation; or

the child has requested that the parents not be informed about the
contact and the officer reasonably believes it is in the child's best
interests to comply with the request.
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37. Accesstoinformation

(1)  For an investigation about a child under section 34 or 35, the officer
conducting the investigation may request a child-related authority to allow the
officer:

(@  tohave accessto specified information about the child; and
(b)  todo sowithout informing the parents of the child.

(2)  Theofficer may do so only if the officer reasonably believes:
(@  nottoinform the parentsisin the best interests of the child; or
(b)  toinform the parents might compromise the investigation.

(3)  The person must comply with the request.

Maximum penalty: 200 penalty units.

(4) Itisadefence to a prosecution for an offence against subsection (3)
if the defendant has a reasonable excuse.

38.  Protection of personsproviding accessor information

A person acting in good faith in complying with a request under
section 33(2), 36(1) or 37(1) is not civilly or criminaly liable, or in breach of any
professional code of conduct, for complying with the request.

39. CEO may takeaction duringinquiriesor investigation

This Division does not prevent the CEO from taking another action for a
child under this Part, Part 2.2 or Part 2.3 while an action is being taken for the
child under this Division.

Division 4 — General powers of CEO
40.  Object of Divison
The object of this Division is to ensure the CEO has sufficient power:
(@  topeform the CEO'sfunctions under this Act; and

(b) to take actions for the wellbeing of children generaly (including
actions with the voluntary participation of parents and for children
who are not necessarily in need of protection).
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41. What CEO may do generally

@
@
(b)

(©

(d)

C)

(f)

(2)

The CEO may take any action that is consistent with this Act:
to promote the wellbeing of children generaly; or

to promote the wellbeing of young persons who have left the CEO's
care; or

to provide proper facilitiesfor this Act (including the acquisition and
management of land and other property for this Act); or

to undertake research, publication and collection of information for
the objects of this Act; or

to cooperate with other Agencies, non-government organisations or
other persons or bodies for an action mentioned in paragraph (a),
(b), (c) or (d); or

to facilitate that cooperation (including the creation of procedures
for that cooperation and the review of those procedures).

The CEO must have regard to the objects and underlying principles

of this Act when acting under subsection (1).

42. CEO may request assistance

@D

The CEO may request a public authority to provide the CEO with

specified assistance for the exercise of a power or the performance of a function
under this Act.

)
@
()

The public authority must comply with the request if doing so:
Is consistent with its functions; and

does not unduly prejudice the performance of its functions.

43. Child-related services

@D
@
(b)

(©

The CEO may enter into an arrangement for:
the provision of child-related services; and

research and development to be carried out for child-related
services, and

the funding (in whole or part) of the services or the research and
development.
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(20 However, the CEO must not do so unlessthe CEO is satisfied:

(@ if thearrangement relates to the provision of children's services—the
services are provided in accordance with Chapter 4; and

(b)  thearrangement:
(1) Is consistent with the underlying principles of this Act; and
(i)  furthersthe objects of this Act.
(3)  Thissection does not limit section 41.
44.  Coordination assstance

(1) The CEO may provide assistance to persons or bodies in
coordinating their effort to provide services (including child-related services) for a
child or young person who has |eft the CEO's care, including assistance in:

(@  convening ameeting of the persons or bodies; and
(b)  drawing up aplan for the provision of the services.
(2)  Thissection does not limit section 41.

45. Temporary placement arrangement

(1) The CEO may arrange for the temporary placement of a child whois
residing with the parents of the child.

(2)  Thearrangement isfor the child:

(@  tobetaken into the CEO's care for a period not exceeding 2 months
specified by the CEO; and

(b) to be placed under a placement arrangement subject to the
conditions specified by the CEO.

(3) The CEO may enter into the arrangement only if:

(@ having regard to the wishes of the child, the CEO reasonably
believes the arrangement will safeguard the wellbeing of the child;
and

(b)  the parents agreeto enter into the arrangement; and

(o ifthechildisat least 15 years of age — the child has consented to the
arrangement.
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(40 The CEO has daily care and control of the child while the
arrangement isin force.

(5) Thearrangement may be extended for further periods.
(6) However:
(@  each extended period must not exceed 2 months; and

(b) in any case — the arrangement must cease to be in force 6 months
after it was made.

(7)  The CEO may require the parents to make contributions towards the
maintenance of the child while the arrangement isin force.

(8)  Oneor both of the parents may, at any time:
(@ terminate the arrangement; and
(b)  request the CEO to return the child to them.

(9)  Subject to the operation of any other provisions in this Act and any
other law of the Territory, the CEO must comply with the request within 48 hours
after receiving the request.

(10) Thissection does not limit section 41.

Note

Unlike a placement arrangement resulting from other circumstances, the arrangement under this
section isbasically voluntary in nature.

46.  Multiple arrangements
This Division does not prevent the CEO from:

(@  applying any provisions in this Divison more than once for a
person; or

(b)  applying more than one provision in this Divison for a person
(Whether at the same time or at different times).

Divison 5—Mediation conference
47.  Object of Divison

The object of this Division isto ensure that, asfar as possible, the wellbeing
of achild is safeguarded through agreements between the parents of the child and
other interested parties.
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48. M ediation conference

(1) The CEO may arrange for a mediation conference to be convened
for achildif:

(@  concerns have been raised about the wellbeing of the child; and

(b) the CEO reasonably believes the conference may address those
concerns; and

(c)  theparentsof the child are willing to participate in the conference.

(20  The CEO may do so whether or not the CEO has already taken any
other action for the child under this Part, Part 2.2 or Part 2.3.

(3)  The conference may be convened for any purposes relating to those
concerns as specified by the CEO.

(4)  Without limiting subsection (3), the conference may be convened
for one or more of the following purposes.

(@  establishing the circumstances giving rise to those concerns;

(b)  reviewing an arrangement that has been made for the care of the
child;

(©0  making recommendations about the care of the child;

(d) arriving a an agreement on the best means of safeguarding the
wellbeing of the child.

(5) The CEO must appoint a person (the “convenor") who is approved
by the parents of the child and has the qualifications or experience prescribed by
regulation to convene the conference.

(6)  The convenor may invite the parents and other persons to attend the
conference as the convenor considers appropriate.

(7)  The regulations may make any provison for the conference,
including the following:

(@  any procedura and reporting requirements for the conference;

(b)  the appointment of a person to represent the interests of the child in
the conference;

(c0  themaking of any agreement arising from the conference;

(d)  thepowersand functions of the convenor.
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Division 6 — Provisional protection of child

49.  Object of Divison

The object of this Division is to ensure the CEO has the power to take
urgent action for children who might be in need of protection.

50. When CEO may take child into provisional protection

1)
@

(b)

The CEO may take a child into provisional protection if:
the CEO reasonably believes:
(1) the child isin need of protection; and

(i)  the provisiona protection is urgently needed to safeguard the
wellbeing of the child; and

no protection order or temporary protection order is in force for the
child.

Examples of urgency for subsection (1)(a)(ii)

1 The child islikely to suffer from harmor exploitation if the child isl€ft at the place where
the child isfound.
2. A parent of the child may remove the child from where the child ordinarily resides if the

parent becomes aware of a proposed application for a temporary protection order or
protection order for the child.

(2

The CEO may take the child into provisiona protection whether or

not an assessment order for the child isin force.

51.  Effect of provisional protection

(1)  For the purposes of taking the child into provisiona protection, an
authorised officer may:

(@ a any time, enter a place where the officer reasonably believes the
child may be found; and

(b)  searchtheplacein order to find the child; and

(c) say at the place for as long as the officer considers reasonably
necessary to find the child; and

(d)  removethe child from the place; and

(e)  arrangefor amedical examination of the child; and

) arrange for the provision of other medical servicesfor the child; and
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(g9 make other arrangements for the care and protection of the child;
and

(h) if the officer is a staff member of a hospital in which the child is
found — keep the child in the hospital for any of the purposes
mentioned in paragraphs (e) to (g).

(2)  However, the child may refuse to submit to any of the examination
mentioned in subsection (1)(e) if the child is of sufficient maturity and
understanding to make the decision.

(3) The officer may use any reasonable force or assistance in acting
under subsection (1).

(4)  The officer must give areport to the CEO about any action taken by
the officer under subsection (1) as soon as practicabl e after taking the action.

(5) The CEO hasdaily care and control of the child while the childisin
provisional protection.

52.  Duration of protection

(1)  The child must be in the CEO's care for a period determined by the
CEO that does not exceed 72 hours from the time the CEO takes the child into
provisional protection.

(2)  Subject to the operation of any other provisions in this Act and any
other law of the Territory, the CEO must return the child to a parent of the child by
the end of the period.

53. CEO may take other action

This Division does not prevent the CEO from taking any other action under
this Part or Part 2.3 for the child while the child isin provisiona protection.

Note
Part 2.2 appliesto the child while the child isin provisional protection, see section 66.

Division 7 —Powers of authorised officers
Subdivision 1 —Moving child to safe place
54.  Object of Subdivision

The object of this Subdivision is to empower an authorised officer to take
action, on a temporary basis and only in limited circumstances, to remove a child
from a place where the wellbeing of the child is at risk.
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55.  Application
This Subdivision appliesto achild if:

(@  the child is found at a place other than the child's usual place of
residence; and

(b)  thechildisnot under the direct supervision of:

() aparent of the child; or

(i)  afamily member of the child; or

(i)  anadult capable of adequately supervising the child; and
(c)  anauthorised officer:

() does not believe the child isin need of protection; but

(i)  having regard to the circumstances in which the child is
found — reasonably believes there isarisk to the wellbeing of
the child if the child is not removed from the place.

56.  Authorised officer may move child
(1)  Theofficer may:
(@  enter the place to apprehend the child; and

(b)  either return the child to the child's usual place of residence or, if it
is not practicable or appropriate to do so:

(1) move the child to a safe place; and
(i)  keepthechild at the safe place; and

(iii)  make any arrangement for the care and protection of the child
at the safe place.

(2)  The officer may use any reasonable force or assistance in acting
under subsection (1).

(3  The child may be cared for at the safe place until the resumption of
the care of the child by a person (a "responsible person") who has daily care and
control of the child.

(4)  Theofficer must, as soon as practicable after moving the child:

(@  takeadl necessary stepsto inform aresponsible person about moving
the child; and
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(b) if the officer is a police officer — inform the CEO about moving the
child.

(5) Theexercise of the officer's powers under subsection (1) does not:

(@  affect any power, right or responsibility of a responsible person in
relation to the child; or

(b)  prevent the officer or any other person from holding, at a later time,
the belief that the childisin need of protection.

(6) Inthissection:
"safe place™:
(@  includes:

0] a place where the child may be temporarily kept for
the child's safety (including a part of a police station
not normally used to detain a person); and

(i)  aplace specified by regulation; but

(b)  does not include a prison, lockup or any other place that a
person may be remanded in custody.

Subdivision 2 — Powers of restraint, search and seizure
Application
This Subdivision appliesto achild if:

(@ an authorised officer or police officer is exercising the officer's
powers under section 34, 35 or 56 in relation to the child; or

(b)  thechildisinthe CEO'scare.
Restraint

(1)  Anauthorised officer may restrain the child if the officer reasonably

believesit is necessary to do so to prevent the child from:

(@  being harmed; or
(b)  harming others.

(2)  Theofficer may do so by using any reasonable force or assistance.
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59. Search

(1) An authorised officer may search the child (including anything
found on or with the child) if the officer reasonably believes it is necessary to do
so to prevent the child from:

(@  being harmed; or
(b)  harming others.

(2)  Without limiting subsection (1), the officer may search for any of
the following:

(@  afirearm asdefined in section 3 of the Firearms Act;

(b) a controlled weapon, offensive weapon or prohibited weapon as
defined in section 3 of the Weapons Control Act;

(c) adangerousdrug asdefined in section 3 of the Misuse of Drugs Act;
(d)  dcohal;
(e)  any other drug or substance capable of intoxicating a person.

(3) If the officer reasonably believes it is necessary to do so in the
circumstances, the officer may designate another person:

(@  toconduct the search; or
(b)  toassdt the officer in conducting the search.

(4) The designated person must conduct the search or provide the
assistance in accordance with any reasonable directions of the officer.

(5) Theofficer or designated person conducting the search:
(@  must be someone who is of the same gender asthe child; and
(b)  must conduct the search in the presence of an adult who:

0] is of the same gender asthe child; and

(i)  isnominated by the child or, if the child fails to do so, by the
officer.

(6) Theadult nominated by the officer:
(@  must hold aclearance certificate that isin force; and

(b)  must not be an authorised officer or police officer.
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(7)  The officer or designated person may use any reasonable force or
assistance in acting under this section.

(8) However, this section does not authorise a search that involves the
removal of the child's clothing or an examination of the child's body cavities.

60. Seazure

(1)  Anauthorised officer may seize anything found on or with the child
if the officer reasonably believesit is necessary to do so to prevent the child from:

(@  being harmed; or
(b)  harming others.
(2)  Theofficer may do so by using any reasonable force or assistance.

(3)  Anauthorised officer (other than a police officer) who seizes athing
mentioned in section 59(2)(a), (b) or (¢) must, as soon as practicable after seizing
the thing, deliver it to apolice officer.

(4  An authorised officer may, in accordance with the regulations,
destroy or otherwise dispose of anything seized under this section to prevent the
child from:

(&  being harmed; or
(b)  harming others.
61. Recording and reporting

An authorised officer must, as soon as practicable after exercising a power
under this Subdivision:

(@  record the exercise of the power; and

(b) if the officer is a police officer — give the CEO a report about the
exercise of the power.

Subdivison 3 —Warrants
62. Warrant for accessto child

(1) A magistrate may, on the application of an authorised officer, grant a
warrant under this section if the magistrate is satisfied it is reasonably necessary:

(@  for exercisng a power under section 34 or 35 in relation to a child;
or
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(b)  for monitoring the wellbeing of a child for whom a placement
arrangement isin force.

(2)  Thewarrant authorises an authorised officer:

(@ to enter, a any time, a place where the officer reasonably believes
the child may be found; and

(b)  tosearchtheplacein order to find the child; and

(o) to stay a the place for as long as the officer considers reasonably
necessary to find the child; and

(d) if the child isfound — to stay at the place and have contact with the
child for as long as the officer considers reasonably necessary for
specified purposes (whether or not in the presence of someone else).

63.  Execution of warrant
(1) Inexecuting the warrant, an authorised officer:
(&  may useany reasonable force or assistance; and

(b)  must produce the warrant (or a copy of it) if asked to do so by a
person at the place where the warrant is executed.

(2)  Without limiting subsection (1)(a), the officer may be assisted by
another authorised officer in executing the warrant.

(3) The other authorised officer may use any reasonable force in
providing the assistance.

64. Failuretocomply with warrant

(1) A person having the control of the place must comply with the
warrant.

Maximum penalty: 200 penalty units or imprisonment for 2 years.

(2) Itisadefence to a prosecution for an offence against subsection (1)
if the defendant has a reasonable excuse.
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PART 2.2—-CHILDREN IN CEO'SCARE

Divison 1 — Preliminary matters

65. Object of Part
The object of this Part isto safeguard the wellbeing of:
(@  eachchildwhoisinthe CEO's care; and
(b)  each young person who hasleft the CEO's care.
66. When childisin CEO'scare
(1) Achildisinthe CEO'scareif:
(@ the child is under a temporary placement arrangement or in
provisional protection; or
(b)  the CEO otherwise has daily care and control of the child under an
order of the Court (for example, a protection order) or alaw of the
Territory.
(2)  The child leaves the CEO's care when the child ceases to be in the
CEO'scare.
67. Young person who hasleft CEO'scare
A young person who has |eft the CEO's care is someone who:
(@  hasleft the CEO's care; and
(b)  isbetween 15 and 25 years of age; and
(0 was lagt in the CEO's care for a continuous period of at least
6 months; and
(d) inthe CEO'sopinion, isunlikely to bein the CEO's care again in the
future.
Divison 2 — Care plans
68. Application

ThisDivision appliesto achild who isin the CEO's care if:
(@  aprotection order for the child isin force; or

(b)  the CEO has daily care and control of the child under a court order
prescribed by regulation.
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69. CEO must preparecareplan

(1) Assoon as practicable after the child is taken into the CEO's care,
the CEO must prepare and implement a care plan for the child.

(2)  Thecare planisawritten plan that:
(@  identifiesthe needs of the child; and
(b)  outlines measures that must be taken to address those needs; and

(c) sets out decisions about daily care and control of the child,
including, for example:

0] decisions about the placement arrangement for the child; and
(i)  decisionsabout contact between the child and other persons.
70. Modification of careplan

(1) The CEO may modify the care plan at any time if the CEO
considersit appropriate to do so.

(2)  Without limiting subsection (1), the CEO must modify the plan if
the child is about to leave the CEO's care.

(3) Themodified plan must:
(@  identify the needs of the child in:
0] preparing to leave the CEO's care; and

(i)  the child's trandition to other living arrangements after
leaving the CEO's care; and

(b)  outline measures that must be taken to assist the child in meeting
those needs.

71. Child'swishesto betaken into account

In preparing or modifying the plan, the CEO must have regard to the
wishes of the child as the CEO considers reasonable and appropriate in the
circumstances.

72.  Provison of careplan tointerested parties

(1) Assoon as practicable after the CEO has prepared or modified the
plan, the CEO must ensure acopy of it is given to the following persons:

(@ thechild;
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each parent of the child;
the carer of the child;

any other person considered by the CEO to have a direct and
significant interest in the wellbeing of the child.

However, the CEO is not required to do so for a person if the CEO

considersit inappropriate or impracticable in the circumstances, having regard to:

@
(b)
(©

the wishes of the child; and
any risk of harm to the child; and

any other matters the CEO considers relevant.

73. Review of careplan

@D
@

(b)
2

The CEO must conduct regular reviews of the plan asfollows:

the first review must be conducted within 2 months after the child is
first taken into the CEO's care;

areview must be conducted again every 6 months afterwards.

In addition, the CEO must conduct areview of the plan immediately

after any of thefollowing:

@
(b)
(©
(d)

3
(4)

the death of a parent of the child;
the death of the carer of the child;
achange of the placement arrangement for the child;

an extension or variation of a court order mentioned in section 68(b)
that relatesto the child.

This section does not prevent areview of the plan at other times.

In conducting a review, the CEO must have regard to the views

expressed by any of the following persons:

@
(b)
(©
(d)

the child;
aparent of the child;
the carer of the child;

any other person considered by the CEO to have a direct and
significant interest in the wellbeing of the child.
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(55 The CEO must:

(@  prepare a report of the review, and if the CEO considers it
appropriate to do so — give a copy of the report to any of those
persons; and

(b)  keep arecord of the review and a copy of the report.

(6) For this section, a review of a care plan includes a review of the

operation and effectiveness of the plan.

74.

75.

Division 3—Interim care plans
Application
ThisDivision appliesto achild if:
(@ thechildisinthe CEO'scare; but
(b)  Division 2 does not apply to the child.
CEO must prepareinterim careplan

(1) Assoon as practicable after the child is taken into the CEO's care,

the CEO must prepare and implement an interim care plan for the child.

76.

(2)  Theinterim care plan isawritten plan that:
(@  identifiesthe immediate needs of the child; and
(b)  outlines measures that must be taken to address those needs; and

(c) sets out decisons about daily care and control of the child,
including, for example:

0] decisions about the placement arrangement for the child; and
(i)  decisionsabout contact between the child and other persons.
Division 4 — Placement arrangement
CEO must enter into placement arrangement

(1) The CEO must enter into a placement arrangement with other

persons or bodiesfor achild who isin the CEO's care.

Note

Section 12 sets out the principles that should be upheld in the placement of Aboriginal children.
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(20 The CEO may cance the arrangement and replace it by another
placement arrangement at any time.

77.  Placement arrangement
(1) A placement arrangement is.

(@  anarrangement for placing achild who isin the CEO's care with any
of the following persons (the "carer"):

() aparent of the child;
(i)  afamily member of the child;
(iii)  anindividua approved by the CEO; or

(b)  any other arrangement for placing the child that the CEO considers
appropriate in the circumstances.

(2)  Without limiting subsection (1)(b), the arrangement can be one
under which the child is not directly supervised by an adult.

(3)  Theregulations may:

(@  provide for the nomination and approval of an individual as a carer;
and

(b)  providefor the responsibilities of acarer; and

(c)  specify the conditions for a placement arrangement, including, for
example, the standards required of afacility for the arrangement.

78. Child tobeinformed

Before placing a child under a placement arrangement, the CEO must give
the child any information and explanation about the arrangement as the CEO
considers appropriate in the circumstances.

79. Carer tobeinformed

(1) The CEO must give the carer of the child any information about the
child as the CEO considers appropriate for:

(@  thecareof thechild; and
(b)  thesafety of the child and other persons.

(20 However, the CEO must have regard to the child's wishes before
giving the information.
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(3)  Thecarer must not disclose the information otherwise than:

(@  toahedth practitioner for the care of the child; or

(b)  inother circumstances approved by the CEO.

Maximum penalty: 200 penalty units or imprisonment for 2 years.
80. Parentsto beinformed

(1) The CEO must give the parents of the child any information about
the arrangement as the CEO considers appropriate in the circumstances,

(20 The CEO must have regard to the following in giving the
information:

(@  thewishesof the child;
(b)  thesafety of the child and other persons.

(3) This section has effect subject to section 134 (which is about the
obligation to give information to the parents under a protection order).

8l. Payment to carer

The CEO may make payments to the carer in accordance with the
arrangement.

82.  Property of child
(1)  The Court may, on the CEO's application:

(@  order the Public Trustee to take control of the property of the child;
and

(b)  make any other ordersto give effect to the order.
(20 TheCEO must:

(@  givethe child, the parents of the child and other persons specified by
the Court:

(1) acopy of each of the orders; and

(i)  awritten notice explaining the terms and effect of the orders;
and

(b)  givethechild any additional explanation of the effect of the orders if
the CEO consders it appropriate to do so having regard to the
child's maturity and understanding.
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83.  Inspection of place where child resides

(1) An authorised officer may, a any reasonable time, enter the place
where the child ordinarily resides under the arrangement to monitor the wellbeing
of the child.

(2)  The officer may make any reasonable request to a person having the
control of the place for the purposes of:

(@  inspecting the place; or

(b)  having contact with the child.

(3)  The person must comply with the request.

Maximum penalty: 200 penalty units or imprisonment for 2 years.

(4) Itisadefence to a prosecution for an offence against subsection (3)
if the defendant has a reasonable excuse.

Note
A warrant may be granted for monitoring the wellbeing of the child, see section 62.

84.  Authorised officer's power to apprehend child

(1) If the child is absent from the place, an authorised officer may
apprehend the child in order to return the child to the place.

(2)  Theofficer may, without awarrant:

(@ a any time, enter a place where the officer reasonably believes the
child may be found; and

(b)  searchtheplacein order to find the child; and

(c) say at the place for as long as the officer considers reasonably
necessary to find and apprehend the child; and

(d)  apprehend the child; and
(e)  arangefor thereturn of the child.

(3) The officer may use any reasonable force or assistance in acting
under this section.

Note

An authorised officer may exercise various powersin relation to the child (see sections 57 to 61).
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Division 5— Young persons who have left CEO's care
85. Assistancefor young person who hasleft CEO'scare

(1) A young person who has left the CEO's care is entitled, free of any
charges, to the possession of any of the person's personal items held by:

(@  the Department; or
(b)  anyonewho was acarer of the person; or
(c)  aparty to aplacement arrangement for the person.

(20 The CEO must ensure the person is provided with child-related
services and other services the CEO considers appropriate.

(3)  Without limiting subsection (2), the CEO may assist the person in
obtaining any of thefollowing:

(@  accommodation;

(b)  education or training;
()  employment;

(d) legal services,

(e)  hesalth services,

() counselling services.

(4) Inaddition, the CEO may give financia assistance to the person for
any of the following purposes:

(@  theperson'seducation or training;

(b)  obtaining and furnishing the person's accommodation;

(¢)  livingin close proximity to the place where the personis or will be:
() undertaking education or training; or
(i)  employed or seeking employment.

(5) Thefinancid assistance must be given on terms and conditions the
CEO considers appropriate in the circumstances.
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(6) Inthissection:
"personal items’, of a person, includes the following:
(@  theperson'sbirth certificate;

(b)  school reports or other reports relating to the person's
education or training;

(c)  photographs belonging to the person;
(d)  anything else prescribed by regulation.
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PART 2.3-COURT'SPOWERSFOR CHILDREN

Divison 1 — Preliminary matters

86. Object of Part

@

The object of this Part isto create an appropriate judicial process for

safeguarding the wellbeing of children, particularly children who are or might be
in need of protection.

()
@

()

The object isto be achieved by:

establishing the family matters jurisdiction of the Local Court (see
Division 2); and

making provision for the jurisdiction, including:

(1) the power of the Court to make various orders for children
(see Division 4); and

(i)  other procedural matters (see Divisons 3 and 5to 7).

Division 2 — Family matters jurisdiction

87. Establishment

(1)

The Local Court isinvested with a jurisdiction (the "family matters

jurisdiction™) to hear and determine an application for any of the following:

@
(b)
(©
(d)
(€)

(f)

2
@

(b)

atemporary protection order;

an assessment order;

aprotection order;

an order or decision under Part 2.4;

any other order or decision the Court may make for a child under
this Act (other than sections 193 and 205);

any order or decision relating to an order or decision mentioned in
paragraph (a), (b), (c), (d) or (e).

Inthis Act:

the Court is the Loca Court exercisng its family matters
jurisdiction; and

Court proceedings are proceedings in the Court; and
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(¢ aCourt order isan order of the Court; and

(d)  the child to whom Court proceedings relate is the child for whom
the proceedings are instituted; and

(e)  the child to whom a Court order relates is the child for whom the
order is made.

88. Exerciseof jurisdiction

(1) The family matters jurisdiction may be exercised only by
magistrates directed by the Chief Magistrate to do so.

(2)  Inmaking the direction, the Chief Magistrate must take into account
the expertise of particular magistrates relating to matters arising under this Act.

(3)  Thejurisdiction must be exercised by a magistrate sitting alone.
89. Paramount consideration

(1)  The Court must regard the best interests of a child as paramount in
exercising the family matters jurisdiction for the child.

(2)  Without limiting subsection (1), the Court must give priority to the
child if the rights of the child conflict with the rights of an aduilt.

90. Jurisdiction not affected by other proceedings

(1) The exercise of the family matters jurisdiction in any Court
proceedings is not affected by any criminal proceedings against:

(@  thechild to whom the Court proceedings relate; or
(b)  any other party to the Court proceedings.

(2)  Subsection (1) has effect whether or not the crimina proceedings
arose out of the same facts as the Court proceedings.

91. Sittingsof Court
(1)  The Court may hold severa sittings at the sametime.
(20  The Court must:

(@  ensure Court proceedings are separate from other proceedings of the
Loca Court or proceedings of another court; and

(b)  conduct Court proceedings a a place approved by the Minister
administering the Local Court Act (the "relevant Minister").
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(3) Therdevant Minister must ensure the approved place:

(@  provides adequate and appropriate facilities for Court proceedings;
and

(b)  is separated from places in which other proceedings of the Loca
Court or proceedings of another court are being conducted.

Divison 3 — Court proceedings
92.  Nature of proceedings

(1)  Court proceedings must be conducted with as little formality and
legal technicality as the circumstances permit.

(2)  Subject to any directions of the Court, the Court is not bound by the
rules of evidence.

93. Partiesto proceedings
(1) Thefollowing are partiesto the proceedings:
(@  thechild to whom the proceedingsrelate;
(b)  each parent of the child,;
(c0 theCEQ;

(d)  each person proposed to be given daily care and control of, or
parental responsibility for, the child under a Court order;

(e) any other person considered by the Court to have a direct and
significant interest in the wellbeing of the child.

(2)  This section has effect subject to section 124 (which is about the
parties to proceedings for a protection order).

94. Standard of proof

If the Court is required to be satisfied of a matter in the proceedings, the
matter must be established on the balance of probabilities.

95. Expedition

(1)  The proceedings must be conducted as expeditioudy as possible to
minimise their effect on the child.

46



Care and Protection of Children Act 2007

(2)  For subsection (1), the Court:

(@  may set atimetable for each matter to which the proceedings relate,
having regard to the age and developmental needs of the child; and

(b)  may give such directions the Court considers appropriate to ensure
the timetable is kept.

96. Restrictionson publication
A person isguilty of an offenceif the person:
(@  publishesareport of:
() any of the proceedings; or
(i)  theresultsof any of the proceedings; and

(b)  is not authorised to do so by the Court or a law in force in the
Territory.

Maximum penalty: 200 penalty units or imprisonment for 2 years.
97.  Understanding proceedings

(1) The Court must, as far as practicable, ensure each party to the
proceedings understands the nature and purposes of the proceedings.

(2)  For subsection (1), the Court may direct that the services of a person
(such as an interpreter) be provided to a party to the proceedings.

98. Restrictions on attendance

Except as otherwise directed by the Court, a person must not attend any of
the proceedingsif:

(@  thepersonisnot aparty to the proceedings; or

(b)  the Court has ordered the person not to attend the proceedings.

Maximum penalty: 50 penalty units or imprisonment for 6 months.
99.  Appearanceof parents

(1)  Except as otherwise directed by the Court, the parents of the child
must attend the proceedings.

(2)  The Court may order the parents to attend the proceedings.
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(3) Thissection has effect subject to sections 104 and 125 (which relate
to the making of atemporary protection order or protection order in the absence of
the parents).

100. Right of representation

(1) A paty to the proceedings may be represented by a lega
practitioner or any other person.

(20 The Court may adjourn the proceedings until a party has a
reasonable opportunity to obtain the representation.

101. Hearing of applicationstogether
(1)  The Court may hear 2 or more applications together if:
(@  aparty to any of the applications asks the Court to do so; and
(b)  the Court considersit in the interests of justice to do so.
(2)  The Court may do so even if the applications have different parties.
Division 4 — Ordersfor children
Subdivision 1 — Temporary protection order
102. Applyingfor temporary protection order

(1) The CEO may apply to the Court for a temporary protection order
for achildif:

(@  the CEO reasonably believes:
0] the child isin need of protection; and

(i)  the proposed order is urgently needed to safeguard the
wellbeing of the child; and

(b)  no protection order isin force for the child.
(20  The CEO may make the application:
(@  whether or not an assessment order isin force for the child; and

(b)  whether or not the child isin provisional protection.
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103. How application ismade

(1) The application may be made to the Court in any way the Court
considers reasonable in the circumstances (including, for example, telephone, fax
or other electronic means).

(20  The CEO must specify in the application:
(@  why the CEO considersthe proposed order is necessary; and

(b)  the proposed arrangement for the care and protection of the child
under the order.

(3)  Anyinformation in support of the application must be in the form of
asworn statement.

(4) However, if the application is made by telephone, fax or other
electronic means:

(@  the Court may alow the application to be made before the statement
Is sworn; but

(b)  the CEO must send the sworn statement to the Court not later than
the day after the day of the application.

(5)  For subsection (4), the Court may give any directions about the
application as the Court considers appropriate in the circumstances.

104. Making of order
(1)  The Court must, immediately after the application is made:

(@  make the temporary protection order if the Court is satisfied there
are reasonable grounds for believing:

0] the child isin need of protection; and

(i)  the proposed order is urgently needed to safeguard the
wellbeing of the child; or

(b)  dismissthe application if the Court is not so satisfied.

(2) As soon as practicable after making the decision, the Court must
give the CEO a copy of:

(@  theorder if the Court decidesto make the order; or

(b)  otherwise—astatement of the reasonsfor not making the order.
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Without limiting subsection (2), the Court may give the copy by

sending it to the CEO by fax or other electronic means.

(4)
@

()
(©
(d)
)

The Court must keep arecord of:

the application (whether or not a written application is given to the
Court); and

any information given to the Court for the application; and
the decision on the application; and
the reasons for the decision.

To avoid doubt, the Court may decide the application in the absence

of the parents of the child.

105. Noticeof order

@D
@
(b)
(©
2
@
(b)

3

As soon as practicable after the order is made, the CEO must:
give a copy of the order to each parent of the child; and
inform the child about the order; and

explain the effect of the order to the child.

The CEO may give the copy to a parent of the child:

by personally serving the copy on the parent; or

if the CEO considersit impracticable to do so, by:

(1) leaving it at the parent's last known address; or

(i)  sending it by post to that address.

In addition, the CEO may give a copy of the order to the child if the

CEO considers it appropriate to do so having regard to the child's maturity and
understanding.

106. Effect of order

The order:

@

()

gives daily care and control of the child to the CEO while the order
isinforce; and

except as provided by section 108(2) and (3) —isinforcefor 14 days
from thetimeit ismade.
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107. Authorised officer'spowers
(1) Togive effect to the order, an authorised officer may:

(@ at any time, enter a place where the officer reasonably believes the
child may be found; and

(b)  searchthe placein order to find the child; and

(c) day at the place for as long as the officer considers reasonably
necessary to find and apprehend the child; and

(d)  apprehend the child; and

(e)  remove the child from the place; and

) arrange for amedical examination of the child; and

(g) arangefor the provision of other medical servicesfor the child; and
(h)  make other arrangements for the care and protection of the child.

(2)  However, the child may refuse to submit to any of the examination
mentioned in subsection (1)(f) if the child is of sufficient maturity and
understanding to make the decision.

(3) The officer may use any reasonable force or assistance in acting
under subsection (1).

(4)  Theofficer must give areport to the CEO about any action taken by
the officer under subsection (1) as soon as practicable after taking the action.

108. What happenswhen order ceasesto bein force

(1)  Subject to the operation of any other provisionsin this Act, the CEO
must return the child to a parent of the child when the order ceasesto bein force.

(20 The CEO may return the child to a parent of the child before the
order ceasesto beinforce:

(@ under an agreement arising from a mediation conference under
section 48; or

(b) if the CEO considersit appropriate to do so in the circumstances.
(3)  If the CEO returnsthe child under subsection (2):
(@  the CEO must notify the Court about returning the child; and

(b)  theorder ceasesto bein force when the Court is so notified.
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109. Other action for child whileorder in force

(1) This Subdivison does not prevent any of the following from
happening while the temporary protection order isin force:

(& aninquiry or investigation under Part 2.1 in relation to the child;
(b)  anapplication for an assessment order for the child;

(c)  anassessment order being in forcefor the child;

(d)  anapplication for another temporary protection order for the child;
(e)  anapplication for a protection order for the child.

(2)  However, the CEO must not apply for another temporary protection
order for the child while an existing temporary protection order (the "existing
order") for the child isin forceif:

(@  the existing order was made when a previous temporary protection
order (the "previous order") wasin force; and

(b) the existing order took effect immediately after the previous order
ceased to bein force; and

(c)  the CEO did not return the child to a parent of the child before or
when the existing order took effect.

(3)  Subsection (2) does not prevent an application for a temporary
protection order for the child after:

(@  atemporary protection order for the child has ceased to be in force;
and

(b)  the CEO hasreturned the child to a parent of the child.
Subdivision 2 — Assessment order
110. Applyingfor assessment order

(1) The CEO may apply to the Court for an assessment order for a child
to authorise the carrying out of an assessment if:

(@  aprotection order isnot in force for the child; and

(b)  the CEO reasonably believes the proposed assessment is necessary
for determining whether the child isin need of protection; and

(c)  theproposed assessment cannot be carried out without the order.
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(2)  For subsection (1), an assessment includes:

(@  any assessment of the child for determining whether the child isin
need of protection; and

(b)  any assessment of a parent of the child for determining whether the
parent is capable of exercising parental responsibility for the child.

(3)  Without limiting subsection (2), an assessment may involve:

(@ amedica or psychological examination of the child or a parent of
the child; and

(b)  thetaking and examination of samples from the child or a parent of
the child.

(4)  The CEO may make the application:
(@  whether or not the child isin the CEO's care; and

(b)  whether or not the CEO has applied for atemporary protection order
or protection order for the child.

How application ismade

The CEO must specify in the application:

(@  why the CEO considersthe proposed assessment is necessary; and
(b)  detailsof the proposed assessment; and

(c)  any of thefollowing directions that the CEO seeks from the Court:

0] a direction restricting a specified person's contact with the
child while the assessment order isin force;

(i)  adirection requiring a child-related authority to give the CEO
specified information about the child.

When Court may hear application

The Court must not hear the application unless the Court is satisfied:

(@ the CEOisentitled to make the application under section 110; and
(b) either:

0] the CEO has taken reasonable steps to obtain the consent of
a least one of the parents of the child for the proposed
assessment; or
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(i)  itisnot practicable for the CEO to do so.

113. Court to consider certain matters

In deciding the application, the Court must consider:

(@  whether the proposed assessment is necessary; and

(b)  whether the assessment is likely to provide information needed to
determine whether the child isin need of protection; and

(c)  whether any distress caused by the assessment to the child will be
outweighed by the value of the information to be obtained from the
assessment; and

(d)  any distress caused to the child by a previous assessment of the
same or asimilar nature; and

(e)  any other matters the Court considers relevant.

114. Order of Court

The Court may:

(@ make an assessment order authorising the carrying out of the
proposed assessment or any other specified assessment for
determining whether the child isin need of protection; or

(b)  make an assessment order covered by paragraph (a) that includes
one or more of the following directions (whether or not they were
sought by the CEO):

() a direction restricting a specified person's contact with the
child while the order isin force;

(i)  adirection requiring a child-related authority to give the CEO
specified information about the child; or

(c)  dismissthe application.

115. Noticeof order

(1) As soon as practicable after the order is made, the CEO must give

each party to the proceedings (except the child):

(@ acopy of the order; and

(b)  awritten notice:

0] explaining the effect of the order; and
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(i) stating the paty may appea against the order under
Division 6 within 28 days after it is made; and
(iii)  stating how the appeal may be instituted.
The CEO may give the copy and notice:
by personally serving them on the party; or
if the CEO considersit impracticable to do so:
() by leaving them at the party's last known address; or
(i) by sending them by post to that address.
The CEO:
must explain the effect of the order and notice to the child; and

may give a copy of the order and notice to the child if the CEO
considers it appropriate to do so having regard to the child's maturity
and understanding.

116. Effect of order

@
2

The order has effect for 28 days.

On the CEO's application, the Court may extend the order for a

further period that does not exceed 28 days.

3
(4)
@
(b)

(©

(5)

However, the order cannot be extended again.
The order authorises:
the making of an assessment specified in the order; and

if the order includes a direction mentioned in section 114(b) — the
actions specified in the direction; and

the giving of information obtained from the assessment to the CEO
and other specified persons.

Despite any law of the Territory, a person acting in good faith in

giving information under the order is not civilly or criminaly liable, or in breach
of any professional code of conduct, for giving the information.

117. Refusal to submit to assessment

D

The child may refuse to submit to any assessment that relates to the

child if the child is of sufficient maturity and understanding to make the decision.
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(2) A parent of the child may refuse to submit to any assessment that
relates to the parent.

118. What happens after assessment

(1) The CEO must give the Court the result of the assessment in areport
in the approved form.

(2)  Without limiting subsection (1), the report must state whether or not
the CEO believes the child isin need of protection on the basis of the result.

119. CEO may takeother action

This Subdivison does not prevent the CEO from doing any of the
following while the assessment order isin force:

(@  taking another action under this Part for the child;
(b)  taking an action under Part 2.1 for the child.
Subdivision 3 — Protection order
120. Applyingfor protection order

(1) The CEO may apply to the Court for a protection order for achild if
the CEO reasonably believes:

(@ thechild
(1) isin need of protection; or

(i)  would be in need of protection but for the fact that the child
is currently in the CEO's care; and

(b)  the proposed order is the best means to safeguard the wellbeing of
the child.

(20  The CEO may make the application:
(@  whether or not the child isin the CEO's care; and

(b)  whether or not an application for a temporary protection order or
assessment order for the child has been made; and

(c)  whether or not atemporary protection order or assessment order for
thechildisin force.

Note

The provisions about a protection order in this Part are part of a system for the transfer of such
orders and related proceedings between jurisdictions, see Part 2.4.
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121. How application ismade

The CEO must specify in the application:

@
(b)
(©
(d)

the proposed order; and
when the order is proposed to have effect; and
why the CEO considersthe order is necessary; and

the proposed arrangement for the care and protection of the child
under the order.

122. Directionsin protection order

1)

directions:

@

()

(©

(d)

)
@

()

The proposed order must specify one or more of the following

a direction (a "supervison direction") requiring one or more of the
following:

0] that a person must do, or refrain from doing, a specified thing
directly related to the protection of the child;

(i)  that the CEO must supervise the protection of the child in
relation to specified matters;

a direction (a "daily care and control direction”) giving daily care
and control of the child to a specified person;

a direction (a "short-term parental responsibility direction") giving
parental responsibility for the child to a specified person for a
specified period not exceeding 2 years;

a direction (a "long-term parental responsibility direction”) giving
parental responsibility for the child to a specified person for a
specified period that:

(1) exceeds 2 years,; and

(i)  endsbeforethe child turns 18 years of age.

Without limiting subsection (1)(a)(i), a supervision direction may:

require a person not to have any direct or indirect contact with the
child; or

require a person not to have any direct or indirect contact with the
child except when a specified person or a person belonging to a
specified group is present.
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123. Notice of application

@D
@
(b)

2
@
()

3
@
(b)

As soon as practicable after applying for the order, the CEO must:
give a copy of the application to each parent of the child; and
awritten notice stating:

(1) when and where the application is to be heard; and

(i)  that the application may be heard and decided in the absence
of the parent.

The CEO may give the copy and notice:

by personally serving them on the parent; or

if the CEO considersit impracticable to do so:

(1) by leaving them at the parent's last known address; or

(i) by sending them by post to that address.

The CEO:

must explain the effect of the application and notice to the child; and

may give acopy of the application and notice to the child if the CEO
considers it appropriate to do so having regard to the child's maturity
and understanding.

124. Partiesto proceedings

(1) The parents of the child are the respondents in the proceedings for
the application.

(2)  Theother partiesto the proceedings are:

(@ thechild; and

(b) theCEO; and

(c0  aperson proposed to be given daily care and control of, or parental

responsibility for, the child under the order; and
(d)  any other person who:

0] has applied to the Court to be a party to the proceedings; and

(i)  is considered by the Court to have a direct and significant
interest in the wellbeing of the child.
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125. Hearingin absence of parents

(1)  The Court may hear the application in the absence of a parent of the
child if the Court is satisfied the CEO has given the parent a notice that complies
with section 123(1).

(2)  However, this section does not limit the Court's power to exclude
the parent or anyone el se from Court proceedings.

126. Court-ordered mediation conference

(1) Before deciding the application, the Court may order a mediation
conference to be convened for the purposes specified by the Court.

(2)  Without limiting subsection (1), the conference may be convened
for one or more of the following purposes:

(@  establishing the circumstances giving rise to the application;

(b)  reviewing an arrangement that has been made for the care of the
child;

(c0  making recommendations about the arrangement for the care of the
child;

(d) ariving at an agreement on the best means of safeguarding the
wellbeing of the child.

(3 TheCourt:

(@  must appoint someone (the "convenor") who has the qualifications
or experience prescribed by regulation to convene the conference;
and

(b)  may direct that:
() the conference be convened at a specified time and place; and

(i)  specified persons (including parties to the proceedings and
any other persons) are to attend the conference.

(4) A person required to attend the conference may be represented by
someone appointed by the person.

(5) The regulations may make any provison for the conference,
including the following:

(@  any procedura and reporting requirements for the conference;
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the appointment of a person to represent the interests of the child in
the conference;

the making of any agreement arising from the conference;

the powers and functions of the convenor.

Order of Court

1)
@

(b)
2

The Court may:
make a protection order for the child:
(1) as proposed by the CEO; or

(i)  specifying other directions mentioned in section 122 as the
Court considers appropriate; or

dismiss the application.

The Court may make any order for an agreement arising from a

mediation conference for the child.

128. When Court must make order

129.

The Court must make the protection order if the Court is satisfied:

@

()

the child:
() isin need of protection; or

(i)  would be in need of protection but for the fact that the child
iscurrently in the CEO's care, and

the order is the best means of safeguarding the wellbeing of the
child.

Court to consider certain matters

@D
@
(b)

In making the decision, the Court must consider:

any matters arising from a mediation conference for the child; and
the wishes of the following:

(i)  thechild;

(i)  aparent of the child;

(iii)  a person proposed to be given daily care and control of, or
parental responsibility for, the child under the order;
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(iv)  any other person considered by the Court to have adirect and
significant interest in the wellbeing of the child; and

(c) if the CEO proposes that daily care and control of, or parental
responsibility for, the child be given to a person (including, for
example, the CEO):

0] any report or recommendation given to the Court by the CEO
about the proposal; and

(i)  whether there is another person who is better suited to be
given daily care and control of, or parental responsibility for,
the child; and

(i)  the needs of the child for long-term stability and security; and
(d)  any other matters the Court considers relevant.

(2)  Without limiting subsection (1)(c), the Court must not give a person
who is not a parent of the child parental responsibility for the child under a
long-term parental responsibility direction unlessthe Court is satisfied:

(@ giving the responsbility to the person is the best means of
safeguarding the child's wellbeing; and

(b) there is no one ese who is better suited to be given the
responsibility.

130. Extraterritoriality

To avoid doubt, the Court may make a protection order for the child even if
the circumstances causing the child to be in need of protection occurred:

(@  outsidethe Territory or Austraia; or
(b)  partly inthe Territory and partly outside the Territory or Australia.
131. Duration of order

(1) The order has effect as specified by the Court unless the Court
extends, varies or revokes the order under section 135 or 136.

(2) Inany case, the order must cease to have effect when the child turns
18 years of age.
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132. Noticeof order

(1) As soon as practicable after the order is made, the CEO must give
each party to the proceedings (except the child):

(@ acopy of the order; and
(b)  awritten notice:
() explaining the effect of the order; and

(i) sating the party may appea against the order under
Division 6 within 28 days after it is made; and

(iii)  stating how the appeal may be instituted.

(20  The CEO may give the copy and notice:

(@ by persondly serving them on the party; or

(b) if the CEO considersit impracticable to do so:
() by leaving them at the party's last known address; or
(i) by sending them by post to that address.

(3) TheCEO:

(@  must explain the effect of the order and notice to the child; and

(b) may give a copy of the order and notice to the child if the CEO
considers it appropriate to do so having regard to the child's maturity
and understanding.

133. Obligationsto supervise protection of child

(1) If the order includes a supervision direction requiring the CEO to
supervise the protection of the child in relation to specified matters, the CEO must,
while the order isin force, maintain reasonable contact with:

(@  thechild; and
(b)  the parentsof the child; and

(c)  any other person who isresiding with the child.
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For subsection (1):

the parents of the child or any other person who has daily care and
control of the child must:

(1) keep the CEO informed about where the child is residing;
and

(i)  dlow an authorised officer to have reasonable contact with
the child; and

an authorised officer may, at any reasonable time, enter a place
where the child islocated to have contact with the child; and

an authorised officer may, at any reasonable time, enter the place
where the child ordinarily resides to inquire about the specified
matters, and

the CEO may, by written notice, require a parent of the child or a
person residing with the child to do or refrain from doing a specified
thing for the supervision direction.

The notice must state the reasons for the requirement.

An authorised officer may use any reasonable force or assistance in

acting under this section.

134. Obligationsof person under order

(1)

If the protection order gives daily care and control of, or parental

responsibility for, the child to a person who was not a parent of the child, the

person:

@

()

(2

Court.

must give the parents of the child information about:
0] where the child isresiding; and

(i)  any arrangement that has been made for the care of the child;
and

must provide opportunity for the child to have contact with the
parents and other family members of the child as often as is
reasonable and appropriate in the circumstances.

Subsection (1) has effect subject to any contrary direction of the
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135. Extension of order

(1) The CEO may, before the order ceases to be in force, apply to the
Court for the order to be extended for afurther specified period.

(2)  Theorder may be extended more than once.

(3) This Subdivision applies to an application for an extension of the
order in the same way asit applies to the application for the order.

(4)  However, in considering the application, the Court may take into
account:

(@  any contravention of the order by a person; and
(b)  any contravention of this Act in relation to the child by a person.
136. Variation and revocation of order

(1) Beforethe order ceasesto bein force, a party to the proceedings for
the making of the order may apply to the Court for the order to be:

(@  varied; or

(b)  revoked; or

(©)  revoked and replaced by anew protection order.
(2) However, aparent of the child must not:

(@  apply for the order to be replaced if the proposed new order will
give parental responsibility for the child to a different person; or

(b)  without the leave of the Court — apply for the order to be varied or
revoked if asimilar application has been decided by the Couirt.

(3 The Court may only grant the leave if the Court is satisfied the
parent has new evidence to present to the Court.

(4)  An application under subsection (1) must be made as if it were an
application for a protection order.

(5) This Subdivision applies to the application with the following
changes:

(@ as soon as practicable after making the application, the applicant
must give a copy of the application to the CEO and each parent of
the child (except a parent who is the applicant);
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(b)  section 123(1) and (2) does not apply to the CEO, but the CEO must
comply with 123(3) as soon as practicable after receiving the copy
of the application;

(c)  inconsidering the application, the Court may take into account:
(1) any contravention of the order by a person; or

(i)  any contravention of this Act in relation to the child by a
person.

(6) The Court may revoke the order only if the Court is satisfied the
order isno longer necessary.

Divison 5— Adjournment
137. Court may adjourn proceeding

(1) The Court may only adjourn proceedings for an application of an
assessment order or protection order.

(2)  However, the Court may not adjourn proceedings for an application
under section 135 or 136.

(3)  The Court must:
(@  tothegreatest extent possible, avoid granting adjournments; and
(b)  may grant adjournments only if the Court considers:

(1) doing so is in the best interests of the child to whom the
proceedings relate; or

(i)  thereareother strong reasonsfor doing so.

(4)  Indeciding the period of adjournment, the Court must have regard
to the principle that it is in the best interests of the child for the application to be
decided as soon as possible.

(55 TheCourt:
(@  must stateits reasons for the adjournment; and

(b)  may givedirections to the parties to the proceedings about what they
must do or refrain from doing during the adjournment.
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138. Order on adjournment

(1)  On granting the adjournment, the Court may make one or more of
thefollowing orders:

(@  anorder giving daily care and control of the child:

(1) to the CEO if the proceedings relate to an assessment order;
or

(i) to the CEO or a family member of the child if the
proceedings relate to a protection order;

(b) an order that a report about the child and the child's family be
prepared and filed in the Court;

(c) an order authorisng a medical examination of the child and the
filing of areport of the examination in the Court;

(d) an order redtricting the contact between the child and specified
persons;

(e)  anorder that a mediation conference be convened for the child.
(2)  Each of the orders has effect during the adjournment.

(3)  The Court may, without limiting what may be addressed by a report
prepared for subsection (1), specify matters that must be addressed by the report.

(4)  Thechild may refuse to submit to any of the examination mentioned
in subsection (1)(c) if the child is of sufficient maturity and understanding to make
the decision.

(5)  Without limiting subsection (1)(d), an order mentioned in that
subsection may:

(@  direct a person not to have any direct or indirect contact with the
child; or

(b)  direct a person not to have any direct or indirect contact with the
child except when a specified person or a person belonging to a
specified group is present; or

(c)  require the CEO to supervise any contact between the child and a
specified person.

(6) The Court must not require the CEO to supervise any contact
between the child and a specified person unless the CEO agrees to do so.
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(7)  Section 126 (which is about mediation conference) applies for
subsection (1)(e) in relation to proceedings for an assessment order with any
necessary changes.

Division 6 — Appeal
139. Appeal to Supreme Court

(1) A party to any Court proceedings may apped to the Supreme Court
against any order or decision of the Court (the "origina decision"), other than a
temporary protection order.

(2) The appellant must do so by filing a notice of appeal with the
Registrar of the Supreme Court within 28 days after the origina decision is made.

(3)  Thenotice must specify:
(@ thegroundsfor the apped; and
(b)  thefactson which the appedl is based.

(4)  The appellant must serve a copy of the notice on each of the other
parties to the proceedings.

140. Stay of decison

(1) The Supreme Court may stay the origina decision to secure the
effectiveness of the appeal.

(20 A day:

(@ may be given on any conditions specified by the Supreme Court;
and

(b)  operatesfor the period specified by the Supreme Court; and
(c0  may berevoked or amended by the Supreme Court.

(3) However, the period of the stay must not extend beyond the time
when the Supreme Court decides the appeal.

141. Hearing appeal
(1) Anappea against an assessment order:
(@  must be conducted as anew hearing; and

(b)  isnot limited by the evidence before the Court when the order was
made.
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(2)  Except as the Supreme Court otherwise directs, an appeal against
any other order or decision must be decided on the evidence before the Court when
the order or decision was made.

142. Power of Supreme Court
The Supreme Court may:
(@  confirmthe original decision; or
(b)  varytheorigina decision; or
(c) setasdetheorigina decision; or

(d) set asde the origina decision and replace it with a new order or
decision.

Division 7 — Other procedural matters
143. Application

This Division applies to any Court proceedings other than proceedings for a
temporary protection order.

144. Medical practitioner may discloseinfor mation

Section 12(2) of the Evidence Act does not apply to the proceedings.

Note

Section 12(2) of the Evidence Act prohibits the disclosure by a medical practitioner of certain
infor mation.

145. Legal representative of child

(1)  The Court may order the child to whom the proceedings relate be
separately represented by alegal practitioner if the Court considers doing so isin
the best interests of the child.

(2)  Without limiting subsection (1), the Court may do so if:

(@  the application relating to the proceedings is opposed by a parent of
the child; or

(b)  thechild opposes the application.

(3 The Court may make any orders it considers necessary for
subsection (1).

(4) A legd practitioner may represent more than one child in the same
proceedings.
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However, if the Court considers the legal practitioner should not do

so because of any actual or potential conflict of interests, the Court may order a
child be separately represented.

(6)
@

()
(7)
@
()
(©

(d)

C)
(f)
(8)

The lega representative of a child must:

act in the best interests of the child regardless of any instructions
from the child; and

present the views and wishes of the child to the Court.

For subsection (6), the legal representative may:

interview the child; and

explain to the child therole of the legal representative; and

present evidence to the Court about the best interests, and the views
and wishes, of the child; and

cross-examine other parties to the proceedings and their witnesses;
and

make applications and submissions to the Court for the child; and
lodge an appeal against adecision of the Court for the child.

The Court may make any orders it considers necessary to ensure the

legal representative is appropriately qualified for the representation.

146. Attendance of child

1)
@

()

2
@
(b)

3
@

The Court may:

order a child to attend the proceedings (whether or not the
proceedings relate to the child); or

make any other order in relation to the attendance of the child in the
proceedings.

In addition, the Court may make ordersin relation to the following:
taking awritten statement from the child;

presenting to the Court the statement and a report prepared under
section 148 for the child.

The Court may:

receive the statement and report as evidence; and
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(b)  givethem the weight the Court considers appropriate.

(4)  However, the Court must have regard to the following when acting
under subsection (3):

(@  theageof the child;

(b)  theintellectual capacity of the child;

(o)  thecapacity of the child to understand the duty to speak the truth;

(d)  the extent to which the child may have been influenced by another

person in making the statement or giving information for the report.
(5) The Court must take into account the wishes of the child when

making an order under this section.

(6)

Apart from this section, the child is not required to give evidence in

any Court proceedings.

147. Submissionsfrom other persons

1)
@
()

2

The Court may hear submissions from a person:
who is afamily member of the child; or

whom the Court considers is able to inform the Court on matters
relevant to the proceedings.

A legal practitioner may make the submissions for the person.

148. Report required by Court

1)
the child.

2

The Court may order a report to be prepared about the wellbeing of

Without limiting subsection (1), the Court may specify in the order

one or more of the following:

@
(b)
(©
(d)

the person who must prepare the report;
the matters that must be addressed in the report;
the persons who must give information for the report;

that the child, a parent of the child or another person be interviewed
for the report.
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(3) A person must not contravene the order.
Maximum penalty: 50 penalty units or imprisonment for 6 months.

(4) Itisadefence to a prosecution for an offence against subsection (3)
if the defendant has a reasonable excuse.

(5) A person is not civilly or criminaly liable, or in breach of any
professional code of conduct, for:

(&  giving information for the report; or

(b)  preparing the report; or

(©)  giving the report to the Court.

(6) The Court must, as soon as possible after receiving the report:

(@  take al reasonable steps to ensure each party to the proceedings is
given acopy of thereport; and

(b)  give such other directions about the report as the Court considers
appropriate.

(7)  However, the Court may decide not to give a copy of the report to a
party to the proceedings if the Court considers it inappropriate to do so in the
circumstances.

149. Confidentiality

(1) A person who has a copy of the report must not disclose any
information in it to another person.

Maximum penalty: 200 penalty units or imprisonment for 2 years.
(2)  Subsection (1) does not apply if the information is disclosed:
(@  withtheleave of the Court; or
(b)  totheperson'slegal representative; or
(c)  otherwisefor the purposes of thisAct.

150. Examination and cross-examination of witnesses

(1) A witness may be examined and cross-examined in any Court
proceedings as the Court considers appropriate.
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(2)  If the Court regards a question directed at a witness as offensive, the
Court may:

(@  disdlow the question; or
(b)  excusethe witness from answering the question.

(3) If the Court regards an examination or cross-examination of a
witness as oppressive or repetitive, the Court may:

(@  disalow the examination or cross-examination; or

(b)  excusethe witness from the examination or cross-examination.
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PART 2.4—-TRANSFER OF ORDERS AND PROCEEDINGS
Divison 1 — Preliminary matters
151. Object of Part

The object of this Part is to enable orders in the nature of protection orders
and related proceedings to be transferred between different jurisdictions, so that:

(@  children may be protected under the orders when moving from one
jurisdiction to another; and

(b)  the proceedings may be determined expeditioudly.
152. Definitions
In this Part:

“child protection order”, for a child, means afinal court order made under a
child welfare law, or in force under an interstate law, that:

(@ isof thesameor asimilar nature as a protection order; and

(b)  gives responsibility (however described) in relation to the
child to:

0] a Minister of the Crown in right of the Territory or a
State; or

(i)  agovernment department or statutory authority, or the
chief executive officer (however described) of, or
someone employed or engaged in, the department or
authority; or

(iii) an organisation or the chief executive officer
(however described) of the organisation;

"child protection proceeding” means a proceeding in a court under a child
welfare law for:

(@ afinding (however described, and includes a finding that a
child is in need of protection) that is a prerequisite to the
making of achild protection order; or

(b)  themaking of achild protection order or interim order; or

(c)  the extension, variation or revocation of a child protection
order;
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"child welfare law" means:

(@ a law of a State that substantialy corresponds to the
provisionsin Part 2.3 that relate to a protection order; or

() a child wefare law specified by regulation under
section 153(1);

"Children's Court", for a State, means a court that has the jurisdiction to
hear and determine a child protection proceeding at first instance in
the State;

"home order" means a protection order;

"home proceeding” means any proceeding in the Court for the making of,
or relating to, a protection order;

"interim order" means:

(@  anorder made under section 169; or

(b)  anequivaent order made under an interstate law;
"interstate law" means:

(@ a law of a State that substantialy corresponds to the
provisionsin this Part; or

() an intestate law specified by regulation under
section 153(2);

"Interstate officer”, for a State, means:

(@  the person holding or occupying the office or position that
has the principal responsibility for the protection of children
in the State under the child welfare law of the State; or

(b) the person holding or occupying the office or position
specified in the regulations under section 153(3) for the State;

"parent”, for a child to whom a home order or child protection order relates,
includes anyone who would have parental responsibility for the
child if the order had not been made;

"participating State" means a State in which an interstate law isin force;

"sending State" means the State from which a child protection order or
child protection proceeding is transferred under an interstate law;
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"State”" means:
(@  aStateor another Territory of the Commonwealth; or
(b)  New Zedand,
"working day" means:
(@  for acourt —aday on which the court's offices are open; or

(b) for the CEO — a day on which the Department's principal
officeis open.

153. Child wdfarelaw, interstate law and inter state officer

(1) A regulation may specify a law of a State that substantially
corresponds to the provisions in Part 2.3 that relate to a protection order to be a
child welfare law.

(2) A regulation may specify a law of a State that substantially
corresponds to the provisions in this Part to be an interstate law.

(3) A regulation may specify an office or postion in a State to be an
office or position the holder or occupier of which is the interstate officer of the
State.

Divison 2 —Transfer of child protection orders
Subdivision 1 —Transfer by CEO
154. When CEO may transfer order
The CEO may transfer a home order to a participating State if:

(@  thechild to whom the order relates is residing, or is about to reside,
in the State; and

(b)  no application has been made for the transfer under Subdivision 2;
and

(c)  the order is not subject to an appeal and the time for instituting an
appeal has expired; and

(d)  the CEO considers the wellbeing of the child will not be adversely
affected by the transfer, having regard to the wishes of:

0] the child; and

(i)  each parent of the child; and
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(iii)  each person who has access to the child under the order; and

(iv)  any other person considered by the CEO to have a direct and
significant interest in the wellbeing of the child; and

the CEO considers a child protection order having the same or a
similar effect as the home order can be made under the child welfare
law of the State; and

the CEO considersit appropriate for the interstate officer of the State
to exercise powers and responsibilities under a child protection order
for the child; and

the interstate officer has consented in writing to the transfer and the
matters specified by the CEO under section 155 for the transfer; and

each person whose consent to the transfer is required under
section 156 has consented to the transfer.

155. Termsof transfer

@D

The CEO must specify in the decision the period for which the

transferred order isto bein force.

(2)
@

()

(3)

The period must be the lesser of:

the period for which the home order would remain in force if it is
not transferred; and

the maximum period for which a child protection order of the
participating State that has the same or a similar effect as the home
order can beinforcein the State.

The CEO may also specify in the decision provisions to be included

in the transferred order to the extent to which they can be included in a child
protection order mentioned in subsection (2)(b).

156. Personswhose consent isrequired

1)
@

()
(©

Consent of each of the following personsto the transfer is required:

if the CEO considers the child has sufficient maturity and
understanding to give the consent — the child;

each parent of the child;

each person who has access to the child under the order.
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(20 However, consent from a person mentioned in subsection (1)(b)
or (c) isnot required if:

(@  theperson cannot be found after a reasonable attempt has been made
to find the person; or

(b)  thepersonisresiding, or isabout to reside, in the participating Stete.

(3) In obtaining the consent of a person, the CEO must ensure the
person isinformed of:

(@  the person's right to apply under section 158 for a review of the
CEO's decision and the time within which the application may be
made; and

(b)  the CEO'sright to apply to the Court for an order for the transfer of
the home order under section 159.

157. Noticeof decision

(1) The CEO must give a notice of the decision to transfer the home
order to each of the following persons:

(@ if the child is at least 10 years of age and the CEO considers the
child has sufficient maturity and understanding to comprehend the
transfer and its consequences — the child;

(b)  each parent of the child,;
(c)  each person who has access to the child under the order;

(d) any other person considered by the CEO to have a direct and
significant interest in the wellbeing of the child.

(20 The CEO must givethe notice:

(&  assoonas practicable; and

(b)  inany case not later than 3 working days after the decision is made.
(3 Thenotice must state:

(@  thedate of the decision; and

(b)  details of the order that will apply to the child in the participating
State; and

(o)  that the personis entitled to apply for areview of the decision under
section 158 and the time within which the application may be made.
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158. Review of decision

1)

A person to whom the CEO has given a notice of the decison may

apply to the Court for areview of the decision.

2)

The application must be made within 10 working days after the

person recelves the notice.

3
@
(b)
(4)
()
@
(b)
(©
(d)

Thereview isareview:

of the merits of the decision; and

on the grounds specified in the application.

The application stays the decision until the application is decided.
The Court may:

affirm the decision; or

vary the decision; or

Set aside the decision; or

set aside the decision and replace it by the Court's decision.

Subdivision 2 — Transfer by Court

159. When CEO may apply to Court for transfer

The CEO may apply to the Court for an order transferring a home order to a
participating Stateif:

@

()

(©

the child to whom the order relates is residing, or is about to reside,
in the State; and

the order is not subject to an appeal and the time for instituting an
appeal has expired; and

the CEO considers the wellbeing of the child will not be adversely
affected by the transfer, having regard to the wishes of:

0] the child; and
(i)  each parent of the child; and

(iii)  any other person who has access to the child under the order;
and
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(iv)  any other person considered by the CEO to have a direct and
significant interest in the wellbeing of the child; and

the CEO considers a child protection order having the same or a
similar effect as the home order can be made under the child welfare
law of the State; and

the CEO considersit appropriate for the interstate officer of the State
to exercise powers and responsibilities under achild protection order
for the child; and

the interstate officer has consented in writing to the transfer and any
of the following matters proposed by the CEO for the transfer:

0] the period for which the transferred order isto bein force;
(i)  provisonsto beincluded in the transferred order; and
one or more of the following apply:

0] a person whose consent to the transfer is required under
section 156 has refused or failed to do so;

(i) the CEO considers the transferred order should include
provisions different from those that are included in the home
order;

(iii)  the CEO considers that, if the CEO were to make a decision
to transfer the order, a person is likely to apply for a review
of the decision under section 158;

(iv) the CEO otherwise considers it appropriate for the Court to
decide whether or not to transfer the order.

160. Service of application

The CEO must, as soon as practicable after making the application, give a
copy of the application to:

@

(b)
(©

each party to the proceedings relating to the home order (other than
the CEO); and

each person who has access to the child under the order; and

any other person considered by the CEO to have a direct and
significant interest in the wellbeing of the child.
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161. When Court may hear application
The Court must not hear the application unless:

(@  the Court is satisfied the CEO is entitled to make the application;
and

(b)  the CEO has given the Court areport that includes:
() ahistory of the care of the child by the CEO; and
(i)  any crimina history of the child; and

(iii)  detailsof any sentencing order imposed on the child that isin
force; and

(iv) any recommendations by the CEO concerning the proposed
transfer; and

(v)  any other information prescribed by regulation.
162. Court must consider certain matters
The Court must not decide the application unlessit has considered:
(@  thereport mentioned in section 161(b); and
(b)  dl of thefollowing matters:

() the place or likely place of residence for the child and other
persons mentioned in section 160;

(i)  how the wellbeing and interests of the child might be affected
by the transfer;

(iii)  the matters mentioned in section 159(f)(i) and (ii) that are
proposed by the CEO;

(iv)  whether achild protection order having the same or asimilar
effect as the home order can be made under the child welfare
law of the participating State;

(v)  whether it is appropriate for a child protection order for the
child to bein force under the child welfare law of the State;

(vi)  whether it is appropriate for the interstate officer of the State
to exercise powers and responsibilities under the child
protection order;

(vii)  wishes expressed by the child;
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(viii) wishes expressed by other persons mentioned in section 160.
163. Order of Court
(1)  The Court may, by order:
(@ transfer the home order to the participating State; or
(b)  dismissthe application.

(2)  If the Court transfers the order to the State, the Court must specify in
the transferred order the period for which itisto bein force.

(3)  The period must not be longer than the maximum period for which a
child protection order of the State that has the same or a similar effect as the
transferred order can bein force in the State.

(4) The Court may aso specify provisions to be included in the
transferred order to the extent to which they can be included in a child protection
order mentioned in subsection (3).

(5) However, in specifying the matters mentioned in subsections (2)
to (4), the Court must be satisfied:

(@  the transferred order will have the same or a similar effect as the
home order; and

(b) the interstate officer of the State has consented in writing to the
matters, and

(o) thetransferred order isin the best interests of the child.
Divison 3—Transfer of child protection proceedings
164. When CEO may apply to Court for transfer

The CEO may apply to the Court for an order transferring a home
proceeding to a participating State if:

(@  the child to whom the proceeding relates is residing, or is about to
reside, in the State; and

(b) the interstate officer of the State has consented in writing to the
transfer.
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165. Service of application

The CEO must, as soon as practicable after making the application, give a
copy of the application to:

(@  each party to the home proceeding (other than the CEO); and

(b)  each person who has access to the child under an order of the Court;
and

(c) any other person considered by the CEO to have a direct and
significant interest in the wellbeing of the child.

166. When Court may hear application
The Court must not hear the application unless:

(@  the Court is satisfied the CEO is entitled to make the application;
and

(b)  the CEO has given the Court areport that includes:
() ahistory of the care of the child by the CEO; and
(i)  any crimina history of the child; and

(iii)  detailsof any sentencing order imposed on the child that isin
force; and

(iv)  any recommendations by the CEO concerning the proposed
transfer; and

(v)  any other information prescribed by regulation.
167. Court must consider certain matters
The Court must not decide the application unless the Court has considered:
(@  thereport mentioned in section 166(b); and
(b)  dl of thefollowing matters:

(1) the place of residence or likely place of resdence for the
child and other persons mentioned in section 165;

(i)  the place where any of the matters giving rise to the
proceeding arose;

(iii)  how the wellbeing and interests of the child might be affected
by the transfer;

82



Care and Protection of Children Act 2007

(iv)  whether any other proceedings relating to the child are
pending, or have previousy been heard and determined,
under the child welfare law of the participating State;

(v)  whether it is appropriate for a child protection order for the
child to bein force under the child welfare law of the State;

(vi)  whether it is appropriate for the interstate officer of the State
to exercise powers and responshbilities under the child
protection order;

(vii)  wishes expressed by the child;
(viii) wishes expressed by other persons mentioned in section 165.
168. Order of Court
(1) TheCourt may, by order:
(@  transfer the home proceeding to the participating State; or
(b)  dismissthe application.

(2) If the Court transfers the proceeding to the State, the proceeding is
discontinued in the Court on the registration of the transfer in the Children's Court
of the State under the interstate law.

169. Interim order

(1) If the Court transfers the proceeding to the participating State, the
Court may also make an interim order providing for one or more of the following:

(@ giving daily care and control of, or parental responsibility for, the
child to a specified person under specified conditions;

(b)  giving the responsibility for the supervison of the wellbeing of the
child to:

(1) the interstate officer of the State; or

(i) any other gpecified person in the State to whom the
responsibility could be given under the child welfare law of
the State.

(2) The interim order remains in force for a specified period not
exceeding 30 days.

(3)  The Children's Court of the State may extend, vary or revoke the
interim order under the interstate law of the State.
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Division 4 — Registration

Subdivision 1 — Transfer of ordersand proceedingsto Territory

170. Filing of documentsfor transfer of child protection order
(1) TheCEO must filein the Court:
(@ acopy of each child protection order transferred to the Territory
under an interstate law; and
(b)  thedecision or order to transfer the order.
(20 The CEO must do so as soon as practicable after the decison or
order is made.
(3) However, the CEO must not do so if, under the interstate
law:
(@  thedecision or order is subject to areview, appeal or stay; or
(b) the time for seeking a review, or instituting an appeal, of the
decision or order has not expired.
171. Filing of documentsfor transfer of child protection proceeding

(1) TheCEO must filein the Court:

(@  acopy of each order made under an interstate law to transfer a child
protection proceeding to the Territory; and

(b)  any interim order relating to the proceeding.

(20 The CEO must do so as soon as practicable after the order to transfer

the proceeding is made.

law:

172.

(3 However, the CEO must not do so if, under the interstate

(@  theorder issubject to areview, appea or stay; or

(b)  thetime for seeking a review, or instituting an appeal, of the order
has not expired.

Registration of transfer

(1) A Regidgtrar of the Court must register the transfer of a child

protection order or child protection proceeding if the CEO files documents for the
transfer under section 170 or 171.
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The Registrar must do so in away decided by the Court.

173. Effect of registration

(1)

If the transfer of achild protection order is registered, the transferred

order istaken for all purposesto be ahome order from the day of the registration.

2
@

(b)

If the transfer of a child protection proceeding isregistered:

the proceeding is taken to have commenced in the Court under
Part 2.3 on the day of the registration; and

any interim order filed under section 171(1)(b) relating to the
proceeding is taken for al purposes to be an order made by the
Court from the day of the registration.

174. Revocation of registration

@D

Any of the following may apply to the Court for the revocation of

the registration of the transfer of an order or proceeding under section 172:

@
(b)

(©
(d)

()

the CEO;

if the child to whom the order or proceeding relates is at least
10 years of age —the child;

aparent of the child;

a party to proceedings in the Children's Court of the sending State in
relation to the order or proceeding.

A Registrar of the Court must, as soon as practicable after the Court

has received the application, give a copy of the application to:

@
(b)

3

the interstate officer of the sending State; and

each person mentioned in subsection (1)(@) to (d), other than the
person making the application.

The Court may revoke the registration only if the Court is satisfied,

at the time of the registration:

@

(b)

the decision or order to transfer the order or proceeding was subject
to areview, apped or stay under the interstate law of the State; or

the time for seeking such areview, or instituting an appeal, had not
expired.
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(4) If the Court revokes the registration, a Registrar of the Court must
arrange for the following to be sent to the Children's Court of the State:

(&  acopy of therevocation;

(b) acopy of each document filed under section 170 or 171 for the
transfer.

(5)  The revocation does not prevent the re-registration of the transfer at
alater time.

175. Notification by Registrar of Court

A Registrar of the Court must notify an appropriate officer of the Children's
Court of a State and the interstate officer of the State of :

(@  theregistration under section 172 of the transfer from the State of an
order or proceeding; and

(b)  any revocation of the registration under section 174.
Subdivision 2 — Transfer of ordersand proceedingsfrom Territory
176. Effect of registration and revocation of home order in receiving State

(1) A home order transferred to a participating State ceases to have
effect on the registration of the transfer in the Children's Court of the State.

(20 However, the home order revives on the revocation of the
registration under the interstate law of the State.

(3)  Therevived order continues to be in force until it would, apart form
this Part, have expired.

177. Effect of registration and revocation of home proceeding in receiving
State

(1) A home proceeding transferred to a participating State is
discontinued on the registration of the transfer in the Children's Court of the State.

(20 However, on the revocation of the registration under the interstate
law of the State:

(@  the proceeding continues before the Court; and

(b)  the Court may hear the proceeding asif it had not been transferred.
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178. Transfer of Court file

(1) On the trandfer of a home order or home proceeding to a
participating State, a Registrar of the Court must send all documents held by the
Court for the order or proceeding to the Children's Court of the State.

(20 However, the Registrar must not do so if:

(@  thedecison or order to transfer the order or proceeding is subject to
areview, appeal or stay; or

(b) the time for seeking a review, or instituting an appeal, of the
decision or order has not expired.

Division 5— Other matters
179. Hearing and determination of transferred proceeding

In hearing and determining a child protection proceeding transferred to the
Court, the Court:

(@  may haveregard to the transcript of, or any evidence adduced in, the
proceeding in the Children's Court of the sending State that occurred
before the transfer (the "previous proceeding™); but

(b)  isnot bound by any finding of fact made in the previous proceeding.
180. Disclosure of information

(1) This section agpplies to any information acquired by the CEO in
exercising powers or performing functions under this Act.

(20 The CEO may disclose the information to an interstate officer if the
CEO considers the disclosure is necessary for the officer to exercise a power or to
perform afunction under a child welfare law or interstate law.

181. Discretion of CEO to consent to transfer

(1) If there is a proposal to transfer a child protection order to the
Territory under an interstate law, the CEO may:

(@  consent or refuse to consent to the transfer; or
(b)  consent or refuse to consent to:
(1) the period for which the order isto beinforce; and

(i)  theprovisionsto beincluded in the order.
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(2) If thereisaproposa to transfer a child protection proceeding to the
Territory under an interstate law, the CEO may consent or refuse to consent to the
transfer.

182. Interstate officer'sdecison not reviewable

An interstate officer's consent or refusal to consent to the transfer of ahome
order from the Territory does not give rise to any of the following proceedings
against the officer:

(@  proceedings for the grant of any relief or remedy in the nature of
certiorari, prohibition, mandamus or quo warranto;

(b)  proceedings for the grant of a declaration or an injunction (whether
on the ground of absence of jurisdiction or any other ground).
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CHAPTER 3—PREVENTION OF HARM AND EXPLOITATION
PART 3.1 -SCREENING FOR CHILD-RELATED EMPLOYMENT
183. Object of Part

(1) The object of this Pat is to ensure individuals who pose an
unacceptable risk of harm or exploitation to children are prevented from contacting
children through their employment.

(2)  Theobjectisto be achieved by:

(@  prohibiting such individuals from being engaged in child-related
employment; and

(b)  imposing related obligations on people:
(1) who are engaged in child-related employment; or
(i)  who engage othersin child-related employment.
184. Child-related employment

(1) A person is engaged in child-related employment if the person is
engaged to perform child-related work.

(2)  Child-related work is any work that involves or may potentialy
involve contact with children in connection with any of the following:

(8  child protection services provided by or for the Department;
(b)  children's services provided under Chapter 4,

(©0  an educational facility for children, including a government school
established under the Education Act and a school registered under
Part V11 of that Act, other than afacility prescribed by regulation;

(d)  juvenile detention centres,
()  refugesor other residential facilities used by children;

(f)  wardsof hospitals or any other facilities for health services in which
children are ordinarily patients,

(g) clubs, associations or movements (including those that are of a
cultural, recreational or sporting nature) with significant child
membership or involvement;

(h)  religious organisations;
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babysitting or childminding services,

fostering of children;

transportation servicesfor children;

private tuition servicesfor children;

counselling or other support servicesfor children;
overnight campsfor children;

road crossing servicesfor school children;

any of the following services, activities or facilities that are provided
or arranged for children:

() gym or play facilities;

(i)  photographic services,

(iii)  talent or beauty competitions;

(iv)  entertainment or party services;

any other services, activities or facilities prescribed by regulation.

A person may be engaged in child-related employment under a

contract of employment or any other contract or arrangement (whether written or
unwritten and whether for areward or not).

(4)

Anyone who enters into such a contract or arrangement for a person

or body to perform child-related work must be regarded as someone who engages
the person or body in child-related employment.

)

Without limiting subsections (1) to (4), any of the following is a

person engaged in child-related employment:

@

anyone performing child-related work:
() asaminister of religion or as part of areligious vocation; or

(i) as a student for the practical training of an educationa or
vocational course; or

(iii)  asavoluntary worker;
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(b) if a body is engaged to perform child-related work, any of the
following:

() for a body corporate as defined in the Corporations
Act 2001 — an officer of the body corporate as defined in that
Act;

(i)  for any other body corporate — anyone (however described)
who takes part in the management of the body corporate;

(iii)  for any unincorporated body or association —a member of the
committee of management (however described) of the body
or association;

(o) if apartnership is engaged to perform child-related work — a partner
in the partnership.

185. Person exempt from operation of Part

Despite section 184, an individual is not engaged in child-related
employment if:

(@ theindividual:

() is engaged as a voluntary worker in a capacity covered by
section 184(2)(b), (c) or (g) (other than for work requiring
overnight stay); and

(i) is a parent of at least one of the children with whom the
individual may have contact as such aworker; and

(i)  performswork as such a worker under the direct supervision
of someone who holds a clearance notice that isin force, and

(iv) isnot required by the person who engages the individua as
such aworker to hold a clearance notice; or

(b)  theindividua islessthan 15 years of age; or
() theindividua:
0] isnot aresident of the Territory; and

(i) is engaged as a voluntary worker to perform child-related
work; and

(iii)  isso engaged for atotal period that does not exceed the limit
prescribed by regulation; or

(d) theindividua isexempt under the regulations.
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186. Obligationsfor child-related employment

(1) An individua engaged in child-related employment must hold a
clearance noticethat isin force.

(2) A person must not engage an individual in child-related employment
unless the individua holds a clearance notice that isin force.

(3) A person must not contravene subsection (1) or (2).
Maximum penalty: 500 penalty units.

(4) An individua and someone (the "employer") who engages or
proposes to engage the individua in child-related employment are not required to
comply with subsections (1) and (2) for the engagement if:

(@ an application for a clearance notice for the individual has been
made but the Authority has not decided the application; and

(b) aperiod of exemption specified by the CEO for the individual and
employer has not expired.

(5) The CEO may specify the period only if:
(@  theemployer:

() has applied to the CEO for the exemption in the approved
form; and

(i)  has given any additional information for the application
requested by the CEO; and

(b) the CEO considers it appropriate to grant the exemption having
regard to the circumstances of the engagement (including any
practice of the employer to safeguard the children concerned).

(6) The period may be extended by the CEO as the CEO considers
appropriate.

187. Application for clearance notice

(1)  Any of the following may apply to the Authority for the issue of a
clearance notice to an individua (the "candidate"):

(@ thecandidate;

(b) a person who engages, or proposes to engage, the candidate in
child-related employment.
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The application must be:
in the approved form; and

accompanied by any proof of the identity of the candidate required
by regulation; and

accompanied by a statement of the candidate that:

() if the applicant is not the candidate — authorises the making
of the application; and

(i)  authorises the Commissioner of Police and anyone prescribed
by regulation to give information about the candidate to the
Authority.

The candidate must give the Authority any additional information

for the application requested by the Authority.

188. Decisionson application

(1)

If the candidate has been convicted of an offence, or has a criminal

history, that is prescribed by regulation, the Authority:

@
()

()

must not i1ssue a clearance notice to the candidate; and

must, as soon as practicable, give notice of the Authority's decision
to the candidate and the applicant for the clearance notice (if the
applicant is not the candidate).

If subsection (1) does not apply, the Authority must, having regard

to the administrative guidelines, decide whether the candidate poses an
unacceptable risk of harm or exploitation to children.

(3)

Authority:

@
(b)

(4)

Authority:

@
()

If the Authority decides the candidate does not pose such arisk, the

must issue a clearance notice to the candidate; and

must, as soon as practicable, give notice of the Authority's decision
to the candidate and applicant.

If the Authority decides the candidate poses such a risk, the
must not issue a clearance notice to the candidate; and

must, as soon as practicable, give notice of the Authority's decision
to the candidate and applicant.

93



()
@
(b)
(©

(6)

Care and Protection of Children Act 2007

A notice of the Authority's decision must:

be in the approved form; and

be accompanied by the reasons for the decision; and
for adecision under subsection (1) or (4), state:

(1) that the candidate and applicant are entitled to apply for a
review of the decision under section 193; and

(i)  thetimewithin which the application may be made.

Without limiting subsection (1), the regulations may prescribe for

the subsection a sexud offence as defined in section 3 of the Sexual Offences
(Evidence and Procedure) Act.

189. Provision of information

@D
@

(b)
2)

Despite any law of the Territory:

the Commissioner of Police and anyone else may give the Authority
any information about the criminal history of the candidate; and

the Authority may collect and maintain the information.

A person acting in good faith in giving the information is not civilly

or criminaly liable, or in breach of any professional code of conduct, for giving
the information.

190. Administrative guidelines

(1) The CEO may make administrative guidelines for the making of a
decision by the Authority.
(2)  Without limiting subsection (1), the guidelines may provide for:
(@  mattersthe Authority must take into account in making the decision;
and
(b)  how those matters may be taken into account.
(3)  Without limiting subsection (2), the guidelines may provide for one

or more of the following to be taken into account in deciding whether or not to
iSsUe a clearance notice to a person:

@

the whole of the person's criminal history;
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in relation to any offence the person has committed:
() the nature and gravity of the offence; and

(i)  therelevance of the offence to any child-related employment;
and

(iii)  the age of the victim when the offence was committed; and

(iv) the time that has elapsed since the commission of the
offence;

in relation to any alleged commission of an offence by the person —
the risk of harm or exploitation to children posed by the person in
view of the allegation and other related circumstances (including
any patterns of the person's behaviour);

any other matters the Authority may reasonably take into account in
the circumstances.

The CEO must, by Gazette notice, notify the making of the

191. When clearance notice ceasesto bein force

(1)
@

()
(2
@

()

3

A clearance notice ceases to bein force:

at the end of 2 years, or alonger period specified by regulation, after
the noticeisissued; or

if itisrevoked at an earlier time— at that time.
The Authority may revoke the noticeif:
the Authority becomes aware of any information that:

0] was not available to the Authority when the notice was
issued; and

(i)  would have resulted in a decision not to issue the notice if it
had been available to the Authority at that time; or

the Authority considers the person holding the notice is no longer
entitled to be issued the notice because of a change in the person's
circumstances.

If the Authority revokes the notice, the Authority must give notice of

the revocation and the reasons for the revocation to:

@

the person; and
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(b)  the applicant for the clearance notice (if the applicant was not the
person).

(4)  Thenotice of the revocation must state:

(@  that the person and applicant are entitled to apply for areview of the
decision under section 193; and

(b)  thetimewithin which the application may be made.

(5) Inaddition, the Authority may give written notice of the revocation
to anyone who engages or proposes to engage the person in child-related
employment.

192. Change of circumstancesrequiring imposition of conditions

(1) A person holding a clearance notice that is in force must, as soon as
practicable after a change of circumstances prescribed by regulation has occurred,
give written notice of the change to:

(@  theAuthority; and

(b) everyone who engages or proposes to engage the person in
child-related employment.

Maximum penalty: 50 penalty units or imprisonment for 6 months.

(2) After becoming aware of the change (whether because of
subsection (1) or not), the Authority may specify conditions for the clearance
notice by notice given to the following:

(@  theperson;

(b)  the applicant for the clearance notice (if the applicant was not the
person);

(0 anyone who engages or proposes to engage the person in
child-related employment.

(3) The Authority must have regard to the administrative guidelines
when giving the notice.

(4)  Thenotice must:

(@  be accompanied by the Authority's reasons for specifying the
conditions; and

(b) state that the person and applicant are entitled to apply for areview
of the decision under section 193; and
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(c)  thetimewithin which the application may be made.

(5)  Without limiting subsection (2), the Authority may specify any of
the following conditions for the clearance notice under that subsection:

(@  that the person must not be engaged in child-related employment for
a specified period;

(b) that the person must not be engaged in a specified class of
child-related employment for a specified period;

(c) that the person may be engaged in child-related employment or a
specified class of child-related employment only under specified
conditions.

(6) A person must not contravene any of the specified conditions.
Maximum penalty: 50 penalty units or imprisonment for 6 months,

(7) Itisadefence to a prosecution for an offence against subsection (6)
if the defendant has a reasonable excuse.

193. Local Court may review decision of Authority

(1) Any of the following decisions about a clearance notice may be
reviewed under this section:

(@  adecison under section 188(1) or (4) not to issue the notice;
(b)  adecison under section 191(2) to revoke the notice;
(c)  adecison under section 192(2) to specify conditions for the notice;

(d)  any other decision of the Authority about the notice specified by
regulation.

(2)  Anapplication for the review may be made by any of the following
persons:

(@  for adecison mentioned in subsection (1)(a) — the candidate or the
applicant for the notice;

(b)  for any other decision — the person holding, or the applicant for, the
notice.

(3)  The application must be made to the Local Court within 28 working
days after the person is notified of the decision.

(4)  The application does not affect the operation or implementation of
the decision.

97



()

Care and Protection of Children Act 2007

However, the Local Court may make another decision staying or

otherwise affecting the operation or implementation of so much of the decision as
it considers appropriate to effectively decide the application.

(6)
@
(b)

(7)
@
(b)
(8)
@
(b)
(©
(d)
9)

A decision made under subsection (5):

Is subject to the conditions specified by the Local Court; and
has effect:

() for the period specified by the Loca Court; and

(i) if no period is specified by the Local Court — until the
application is decided.

Thereview:

must be conducted as a new hearing; and

isnot limited by the material before the Authority.

The Loca Court may:

affirm the decision; or

vary the decision; or

set aside the decision; or

set aside the decision and replace it by the Local Court's decision.

The Local Court may make any order about costs.

194. Confidential infor mation

1)

A person who has acquired information in exercising a power or

performing afunction under this Part is guilty of an offenceif the person:

@
(b)

(©

discloses the information to someone; or

does something that results in disclosing the information to someone
and is reckless as to whether doing the thing would result in the
disclosure; or

uses the information.

Maximum penalty: 200 penalty units or imprisonment for 2 years.
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(2)  Subsection (2) does not apply to:

(@  adisclosure or use of the information by the person in exercising a
power or performing afunction under this Part; or

(b)  adisclosure of the information to a court or tribunal; or

(c) adisclosure or use of the information that is otherwise required or
authorised by law.

195. Screening Authority
(1)  Thereisto be a Screening Authority.

(2)  The Authority consists of one or more members appointed by the
Minister.

196. Regulations

The regulations may make provision, consistent with this Part, about the
following:

(@  any mattersrelating to a clearance notice;
(b)  theappointment of the members of the Authority;
(c)  theprocedurefor the making of adecision by the Authority;

(d)  any other matters arising from the operation of this Part.
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PART 3.2-EMPLOYMENT OF CHILDREN
Objectsof Part
The objects of this Part are:
(&  toprevent the exploitation of children in their employment; and
(b)  toensurethe wellbeing of children who arein employment.
I nteraction with Education Act
This Part does not affect the operation of section 30 of the Education Act.
Definitions
In this Part:

“employ"”, for a child, means to engage the child to perform work under a
contract of employment or any other contract or arrangement
(whether written or unwritten and whether for areward or not);

“employer", of a child, means a person who employs the child.
CEO'spower torestrict employment of children

(1)  Thissection appliesif:

(@  achildisemployed; and

(b)  the CEOisof the opinion that:

(1) the child suffers, or islikely to suffer, exploitation because of
the employment; or

(i)  the wellbeing of the child is, or is likely to be, jeopardised
because of the employment.

(20  The CEO may, by written notice given to a parent of the child:
(@  prohibit the child from being so employed; or

(b)  prohibit the child from employment generally; or

(c)  prohibit the child from specified types of employment; or

(d) impose specified conditions on the employment of the child
(whether generally or in relation to specified types of employment).
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(3) A parent of the child must not permit or require the child to be
employed in contravention of the notice.

Maximum penalty: 100 penalty units or imprisonment for 12 months.

(4) Itisadefence to a prosecution for an offence against subsection (3)
if the defendant has a reasonable excuse.

(5) TheCEOQ:
(@  must giveacopy of the notice to the child; and
(b)  may give acopy of the notice to an employer of the child.

(6) An employer of the child who is given a copy of the notice must
comply with the notice.

Maximum penalty: 100 penalty units or imprisonment for 12 months.

(7)  Itisadefence to a prosecution for an offence against subsection (6)
if the defendant has a reasonable excuse.

(8)  Thenotice must:
(@  beaccompanied by the reasons of the CEO's decision; and

(b) statethat a parent of the child is entitled to apply for areview of the
decision under section 205 and the time within which the application
may be made.

201. Mideading information about child'sage

(1) This section applies if a person employs, or is considering
employing, achild.

(20 A parent of the child:

(@  must not give the person any information about the child's age that
the parent knows to be misleading in amaterial particular; or

(b)  permits or requires the child to give the person any information that
the parent knows to be misleading in amaterial particular.

Maximum penalty: 100 penalty units or imprisonment for 12 months.
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202. Obligation of employersand parents
(1) Anemployer of achild isguilty of an offenceif:

(@  the employer requires the child to perform any work at any time
after 10 pm at night and before 6 am in the morning; and

(b)  thechildislessthan 15 years of age.
Maximum penalty: 400 penalty units.

(2)  An employer of a child must not require the child to perform any
work that is harmful, or likely to be harmful, to the child's physical, mental or
emotional wellbeing.

Maximum penalty: 100 penalty units or imprisonment for 12 months.

(3  An employer of a child must not require the child to perform any
work that involves the exploitation of the child.

Maximum penalty: 800 penalty units or imprisonment for 4 years.
(4) A parent of achildisguilty of an offenceif:

(@  the parent permits or requires the child to perform any work at any
time after 10 pm at night and before 6 am in the morning; and

(b)  thechildislessthan 15 years of age.
Maximum penalty: 50 penalty units or imprisonment for 6 months,

(5) A parent of achild must not permit or require the child to perform
any work that is harmful, or likely to be harmful, to the child's physical, mental or
emotional wellbeing.

Maximum penalty: 100 penalty units or imprisonment for 12 months.

(6) A parent of achild must not permit or require the child to perform
any work that involves the exploitation of the child.

Maximum penalty: 800 penalty units or imprisonment for 4 years.
203. Inspections

(1) For the purposes of monitoring compliance with this Part, an
authorised officer may, at any reasonable time:

(@ enter a place where the officer reasonably believes a child is
employed; and

102



Care and Protection of Children Act 2007

(b)  inspect the place and any facilities at the place; and

(© require any person a the place to give the officer specified
information or produce to the officer specified records; and

(d)  operate any electronic equipment at the place to retrieve the records;
and

(6)  make extracts or copies of the records.

(2) A person must comply with a requirement given to the person for
subsection (1).

Maximum penalty: 100 penalty units or imprisonment for 12 months.

(3) Itisadefence to a prosecution for an offence against subsection (2)
if the defendant has a reasonable excuse.

(4) If the officer enters the place without producing the officer's identity
card when requested to do so:

(@  theofficer may not stay at the place; and

(b) aperson is not required to comply with a requirement given to the
person for subsection (1).

204. Authorised officer may require provision of information

(1)  An authorised officer may, by written notice, require a person who
employs a child to give the officer specified information about the employment.

(2)  The person must comply with the requirement within 14 days after
receiving the notice.

Maximum penalty: 100 penalty units or imprisonment for 12 months.

(3) Itisadefence to a prosecution for an offence against subsection (2)
if the defendant has a reasonable excuse.

205. Local Court may review decision

(1) A parent of achild in relation to whom anotice is given by the CEO
under section 200(2) may apply for areview of the decision in the notice.

(2)  The application must be made to the Local Court within 28 working
days after the parent is given the notice.

(3)  The application does not affect the operation or implementation of
the decision.
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However, the Local Court may make another decision staying or

otherwise affecting the operation or implementation of so much of the decision as
it considers appropriate to effectively decide the application.

Q)
@
(b)

(6)
@
(b)
(7)
@
(b)
(©
(d)
(8)

A decision under subsection (4):

Is subject to the conditions specified by the Local Court; and
has effect:

() for the period specified by the Loca Court; and

(i) if no period is specified by the Local Court — until the
application is decided.

Thereview:

must be conducted as a new hearing; and

isnot limited by the material before the CEO.

The Loca Court may:

affirm the decision; or

vary the decision; or

set aside the decision; or

set aside the decision and replace it by the Local Court's decision.

The Local Court may make any order about costs.
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PART 3.3-PREVENTION OF CHILD DEATHS

206. Object of Part

The object of this Part is to assist in the prevention and reduction of child

deaths through:
(@  maintaining adatabase on child deaths; and
(b)  conducting research about child deaths, and diseases and accidents
involving children; and
(c)  the development of appropriate policy to deal with such deaths,

diseases and accidents.

207. Child deaths

A child deathiis:

@

()

the death of achild who usually resided in the Territory (whether the
death occurred in the Territory or not); or

a dill-birth as defined in the Births, Deaths and Marriages
Registration Act that occurred in the Territory.

208. Establishment of Committee

@
2)

16 members.
©)
@

()

(4)
@
(b)

()

Thereisto be a Child Deaths Review and Prevention Committee.

The Committee conssts of a least 10 but not more than

Each member must be:

someone who has qudifications or experience relating to the
functions of the Committee; and

appointed by the Minister in writing for a term not exceeding
2 years.

The Minister must:
appoint one member to be the Convenor of the Committee; and

appoint another member to be the Deputy Convenor of the
Committee.

At least 2 members must be Aboriginal persons.
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One member must be a deputy coroner nominated by the Territory

Coroner for this section.

2009.

(7)
(8)

A member is eligiblefor re-appointment.

In this section:

"deputy coroner” means a deputy coroner as defined in the Coroners Act;

“Territory Coroner” means the Territory Coroner as defined in the

Coroners Act.

Functions of Committee

The Committee has the following functions:

@
(b)

(©

(d)

C)
(f)
()

(h)

to establish and maintain the Child Deaths Register;

to conduct or sponsor research into child deaths, diseases and
accidents involving children, and other related matters (such as
childhood morbidity and mortality), whether alone or with others;

to raise public awareness about a matter mentioned in paragraph (b),
including, for example, any of the following:

0] the death rate of children;

(i)  the causes and nature of child deaths and of diseases and
accidentsinvolving children;

(iii)  the prevention or reduction of such deaths, diseases and
accidents,

to make recommendations about a matter mentioned in
paragraph (b);

to monitor the implementation of the recommendations;
to contribute to any national database on child deathsin Austrdia;

to enter into an arrangement for the sharing of information with
anyone in Audtralia that has functions smilar to those of the
Committee;

to perform any other functions relating to the object of this Part as
the Minister directs.
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210. Provison of information to Committee

(1)  Any of thefollowing persons must, on the Committee's request, give
specified information to the Committee for any of itsfunctions:

(@  the Commissioner of Palice;

(b)  theRegistrar of Births, Deaths and Marriages,
(c)  acoroner;

(d)  aserviceprovider for aprotected child;

(e)  ahedth practitioner;

) a person in charge of afacility for health services in which children
are ordinarily patients;

(g0  anoperator of child-related services;
(h)  anoperator of children's services.
Maximum penalty: 200 penalty units or imprisonment for 2 years.

(2) Itisadefence to a prosecution for an offence against subsection (1)

(@  thedefendant has areasonable excuse; or

(b)  the Commissioner of Police certifiesin writing that compliance with
the request would:

(1) prejudice the investigation of any unlawful conduct; or

(i)  disclose aconfidential source of information in relation to the
administration of law; or

(i)  prgudice the effectiveness of a method or procedure in
relation to the administration of law; or

(iv) facilitate a person's escape from lawful custody; or
(v)  endanger the safety of aperson.
(33 A peson acting in good faith in giving information to the

Committee is not civilly or criminally liable, or in breach of any professiona code
of conduct, for giving the information.
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211. Child Deaths Register
(1) Thereisto be aChild Deaths Register.
(2) TheRegister isadatabase of information concerning child deaths.

(3) Without limiting subsection (2), the Register may include
information on:

(@  incidencesof child deaths; and
(b)  thecauses, patterns and trends of child desths.
212.  Annual report

(1) At the end of each financia year, the Committee must prepare a
report about the operation of the Committee during that year.

(2)  Thereport must contain details aboui:
(@  the Committee's activities during that year, including:
0] the development of the Register during that year; and

(i)  any recommendations made by the Committee during that
year; and

(b)  the implementation during that year of any recommendations made
by the Committee.

(3 The Committee must, by 31 October following the end of that year,
give the report to the Minister.

(4) The Minister must table a copy of the report in the Legidative
Assembly within 6 sitting days after receiving the report.

213. Report about research

(1) The Committee may prepare reports about research conducted or
sponsored by the Committee (whether aone or with others).

(20  The Committee must give the reportsto the Minister.

(3) The Minister must table a copy of each of the reports in the
Legidative Assembly within 6 sitting days after receiving the report.

214. Advisorsto Committee

(1) The Minister may, on the Convenor's recommendation, appoint
persons to be advisors to the Committee.
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The Convenor may only recommend a person who has

qualifications or experience relating to:

@
(b)

3
@
(b)
(4)

afunction of the Committee; or

health care, child development or protection, or research
methodol ogy.

An advisor may be appointed for:
the duration of a project specified in the appointment; or
aterm not exceeding 2 years specified in the appointment.

An advisor is digible, on the recommendation of the Convenor, for

re-appoi ntment.

()

An advisor must assist the Committee in performing the

Committee's functions as specified in the appointment.

(6)

Without limiting subsection (5), the appointment may specify that

the advisor must conduct specified research.

215. Deputy Convenor

The Deputy Convenor must act in the office of Convenor if:

@

(b)

the Convenor is unable to exercise the Convenor's powers or
perform the Convenor's functions; or

the office of Convenor is vacant.

216. Vacation of office of member or advisor

A member or advisor vacates his or her officeif:

@
(b)

(©
(d)

the term of the appointment of the member or advisor expires; or

the member or advisor resigns the office in writing given to the
Minister; or

the appointment is terminated under section 217; or

the member or advisor dies.
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217. Termination of appointment

1)

advisor if:

@
(b)

2
@
(b)

3
@

()

(©

(4)

to the person.

The Minister must terminate a person's appointment as a member or

the person contravenes section 220; or
for a person appointed as a member:

() the person has been absent (except on leave granted by the
Minister) from 3 consecutive meetings of the Committee; or

(i)  the person contravenes section 219.
In addition, the Minister may terminate the appointment:
on the ground of misbehaviour; or

on the ground the person becomes physically or mentally incapable
of satisfactorily performing the duties of the appointment.

Furthermore, the appointment is terminated if:
the person:
(1) becomes bankrupt; or

(i)  applies to take the benefit of alaw for the relief of bankrupt
or insolvent debtors; or

(iii)  compounds with creditors or makes an assignment of the
person's remuneration for their benefit; or

is found guilty by a court in the Territory of an offence punishable
by imprisonment for 12 months or more; or

is found guilty by a court outside the Territory of an offence which,
if committed against a law of the Territory, would be an offence
punishable by imprisonment for 12 months or more.

A termination under subsection (1) or (2) must be by writing given

218. Mesetings of Committee

@D
)

The Committee must meet at least 3 timesin each year.

In ameeting of the Committee, the number of members that is equal

to half of the members plus one constitutes a quorum.

110



3
@
(b)
(©

Care and Protection of Children Act 2007

A meeting of the Committee must be presided by:
the Convenor; or
in the absence of the Convenor — the Deputy Convenor; or

in the absence of both the Convenor and the Deputy Convenor — a
member elected by the members present at the meeting.

219. Disclosure of interest

1)

A member who has a direct or indirect interest in a matter to be

considered by the Committee must disclose the interest to the Committee.

2
3
@

(b)
(4)

matter.

)

The disclosure must be recorded in the Committee's minutes.
The member:

must not take part in any deliberation or decison of the Committee
about the matter; and

must be disregarded for the purposes of constituting the quorum of
the Committee for the deliberation or decision.

The Committee may decide subsection (3) does not apply to the

However, the decison must be deliberated and voted on in the

absence of the member.

220. Confidential information

1)

A person who has acquired information in exercising a power or

performing afunction under this Part is guilty of an offenceif the person:

@
(b)

(©

discloses the information to someone; or

does something that results in disclosing the information to someone
and is reckless as to whether doing the thing would result in the
disclosure; or

uses the information.

Maximum penalty: 200 penalty units or imprisonment for 2 years.

(2)
@

Subsection (2) does not apply to:

a disclosure or use of the information by a person in exercising a
power or performing afunction under this Part; or
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(b) a disclosure or use of the information for any of the following
purposes authorised by the Minister:

() research relating to the object of this Part;

(i)  aninquiry or investigation conducted by a coroner, the Police
Force or another law enforcement agency;

(iii)  apurpose specified by regulation; or
(c)  adisclosure of the information to a court or tribunal; or

(d) adisclosure or use of the information that is otherwise required or
authorised by law.

221. Review of operation of Part

(1) The Minister must conduct a review of the operation of this Part
within 3 years after the commencement of this Part.

(2)  Thereview must determine:

(@  the extent to which the operation of this Part has met the object of
this Part; and

(b)  whether or not any amendment to this Part should be made.
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CHAPTER 4-REGULATION OF CHILDREN'SSERVICES

PART 4.1-PRELIMINARY MATTERS

222. Object of Chapter

The object of this Chapter is to safeguard the wellbeing of children who are
under the care of an operator of children's services.

223. Children'sservices

1)

Children's services are services for the care of achild provided in the

following circumstances:

@
()

(©

2
@
(b)
(©
3
@
(b)

(©

(d)

C)
(f)

the child islessthan 13 years of age;

the care is provided at a place other than the child's usual place of
residence;

the sarvices are provided by a person who has been given
responsibility for the care of the child by someone having daily care
and control of the child.

To avoid doubt, children's services may be provided:

for al or part of aday; and

as an on-going operation or as a single event; and

asacommunity service or asall or apart of acommercia operation.
However, the following are not children's services:

care of achild by afamily member of the child;

a private arrangement for the care of children (such as babysitting)
under which children from not more than one family are cared for at
the sametime;

private tutoring;

services that are part of an educational program provided by a
school or other educational institution;

servicesthat are health services;
servicesthat are:

(1) provided as an on-going operation; and
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(i)  availablefor each week for not more than 2 hours;

(g)  services provided under a placement arrangement that are prescribed
by regulation;

(h)  services that the CEO, having regard to the object of this Chapter
and the circumstances in which the services are provided, exempts
from the operation of this Chapter by Gazette notice.

(4 A reference to an educational ingtitution in subsection (3)(d)
includes a reference to a pre-school only if it is wholly established and
mai ntained by the Minister administering the Education Act.

224. Home-based services

(1) Home-based services are children's services provided by a person
(the "operator") for the care of children at residential premises as an on-going
operation.

(2)  The services are provided by the operator for a home-based services
scheme if the operator:

(@  controlsthe provision of the services at the premises; but

(b)  issubject to the direction of another person (the "coordinator of the
services') who controls the operation, or the operation together with
other similar operations of home-based services.

(3) The services are provided by the operator otherwise than for a
home-based service scheme if the operator:

(@  controls the provision of the services at the premises as well as the
operation; and

(b)  subsection (2)(b) does not apply to the operator.
225. Servicesrequiring licence
(1) Thefollowing are services requiring alicence:
(@  home-based services provided for a home-based services scheme;
(b)  children's services that:

(i) are provided as an on-going operation a non-residential
premises, and

(i)  are not services requiring registration or services prescribed
by regulation;
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children's servicesthat:
() are provided as an on-going operation; and
(i)  involve the provision of accommodation for children; and

(i)  are not home-based services, services requiring registration
or services prescribed by regulation.

A person provides services requiring alicenceif the personiis:

for services mentioned in subsection (1)(a) — the coordinator of the
services, or

for services mentioned in subsection (1)(b) or (c) — the person who
controls the operation mentioned in the subsection.

Ms Jones operates a childcare service at her home under the direction and control of
Care At Home Pty Ltd. Care At Home Pty Ltd provides services requiring a licence
because of subsections (1)(a) and (2)(a). On the other hand, Ms Jones provides services
requiring registration because of section 226(1)(a) and (2)(a).

Children's services provided through a childcare centre may be covered by
subsection (1)(b).

Children's services provided through a residential facility for students from remote
communities may be covered by subsection (1)(c).

(©
@)
(@
(b)

Examples

1.

2.

3.

226.

Servicesrequiring registration

(1)
@

()

(©

(2)
@

Thefollowing are services requiring registration:

home-based services provided by an operator (whether as an
on-going operation or single event);

children's services provided as an on-going operation:

0] at a place in close proximity to the parents of the children,
and

(i)  as part of, or in conjunction with, an operation for services
provided for the parents;

children's services, other than services prescribed by regulation, that
are provided asasingle event.

A person provides services requiring registration if the personiis:

for services mentioned in subsection (1)(@) — the operator providing
the home-based services; or
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(b)  for services mentioned in subsection (1)(b) or (c) — the person who
controls the operation or event.

Examples

1
2.

For subsections (1)(a) and (2)(a), see example 1 in section 225.

Children's services provided in a gym for parents using the gym may be covered by
subsection (1)(b).

Children's services provided during a conference for parents attending the conference
may be covered by subsection (2)(c).
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PART 4.2-KEY OBLIGATIONS

227. Obligation for providers

@D
@
(b)

(©

2

A person must not provide services requiring alicence unless:
the person holds a licence under Part 4.3; or

the person is appointed as a caretaker for the continuation of the
services under section 239; or

the person may do so under an action plan agreement in force under
Part 4.4.

A person must not provide services requiring registration unless the

person isregistered under Part 4.5.

3)

A person is guilty of an offence if the person contravenes

subsection (1) or (2).

Maximum penalty: 500 penalty units.

228. Obligation of responsible person and other persons

@)
@
()

(©

(d)
2

child, ensure:
@
(b)
(©

This section appliesto a person (a"responsible person™) who:
holds alicence under Part 4.3; or

is appointed as a caretaker for the provison of services under
section 239; or

may provide services under an action plan agreement in force under
Part 4.4; or

isregistered under Part 4.5.

A responsible person must, in providing children's services for a

the child is appropriately cared for and supervised; and
the child is cared for in a safe environment; and

reasonable precaution has been taken to protect the child from any
accident.

Maximum penalty: 200 penalty units or imprisonment for 2 years.
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(3) Each person employed or engaged by the responsible person to
provide the services must comply with a direction of the responsible person for:

(@  thecareor supervison of achild; or

(b)  the maintenance of a safe environment for the child; or

(c)  theprotection of the child from any accident.

Maximum penalty: 200 penalty units or imprisonment for 2 years.

(4) Itisadefence to a prosecution for an offence against subsection (3)
if the defendant has a reasonable excuse.
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PART 4.3 -SERVICES PROVIDED UNDER LICENCE

229. Application for licence

1)

A person intending to provide services requiring a licence may

apply for the licence if the person has advertised the intention in a newspaper in
accordance with the regulations.

)
@

()

3
@

()

(4)

The application must:

be made to the CEO in the approved form and in accordance with
the regulations; and

if the applicant is abody corporate — state the name of an individual
who will be the contact person for the licence.

The applicant must give the CEO:

any additiona information for the application requested by the CEO;
and

if the circumstances relating to any information given to the CEO
for the application have changed before the applicant is notified of
the decision on the application — information about the change.

The applicant must give the CEO information about the change as

soon as possible, and in any case, within 7 days after the change occurred.

230. Granting of licence

1)
@

()

The CEO:
must grant the licenceif the CEO is of the opinion:

(1) the applicant is a fit and proper person to provide the
services, and

(i)  the proposed premises and facilities for the services are
adequate and appropriate; and

(iii)  the applicant will provide the services consistent with the
objects of thisAct; and

(iv)  the applicant satisfies any other requirements prescribed by
regulation; or

otherwise — refuse the application.
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(2)  For subsection (1), the CEO must have regard to:
(@  any report prepared for the Department about the application; and

(b) any views expressed by members of any loca communities or
organisations that may be affected by the application.

(33 The CEO must specify in the licence the children's services that may
be provided under the licence.

4 Thelicenceis not transferable.
231. Conditionsof licence

(1) The licence has effect subject to the following conditions (the
“licence conditions"):

(@  theconditions prescribed by regulation;

(b)  any other conditions specified in the licence.

(2)  Thelicence holder must not contravene alicence condition.
Maximum penalty: 500 penalty units.

(3 The CEO may, in accordance with the regulations, vary any licence
condition that is specified in the licence;

(@ ontheCEO'sinitiative; or
(b)  onthe application of the licence holder.

(4) An application under subsection (3)(b) must be made in the
approved form and in accordance with the regulations.

232. Term of licence

(1)  The licence has effect for a specified period not exceeding 3 years
from the granting of the licence or alater date specified in the licence.

(2)  The licence may be renewed if the licence holder applies for the
renewal within 90 days before the licence expires.

(3)  Sections 229(2) to (4) and 230 apply to the application for the
renewal in the same way asthey apply to the application for the licence.

(4)  Subsections (1) and (2) apply to the renewed licence as if the
reference to the granting of the licence in subsection (1) were a reference to the
renewal.
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A licence may be renewed more than once.

233. Display of licence

The licence holder must ensure the licence is displayed conspicuoudly at a
place specified in the licence.

Maximum penalty: 20 penalty units.

234. Replacement of licence

The CEO may replace the licence if it islost or damaged on the application
of the licence holder.

235. When licence ceasesto bein force

@D
@
(b)
(©
(d)
(€)
2

The licence ceasesto bein force:
if it expires; or

iIf it isrevoked; or

iIf it is surrendered; or

as provided in section 239(6); or
as provided in section 243.

Thelicenceis not in force whileit is suspended.

236. Suspension and revocation of licence

@

This section applies if the CEO is satisfied of one or both of the

following in relation to the licence:

@

(b)

()

@

()

the licence holder has contravened one or more licence conditions
prescribed by regulation;

the licence holder no longer meets the requirements for the granting
of the licence.

The CEO may issue a notice to the holder, stating:

that the holder must give a statement to the CEO, within a
reasonable time specified in the notice, explaining why the licence
should not be revoked; and

that the notice must be displayed conspicuously at a specified place
within a specified time.
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(3) The licence holder must comply with the requirement in
subsection (2)(b).

Maximum penalty: 20 penalty units.

(4)  On or after issuing the notice, the CEO may suspend the licence if
the CEO considers it necessary to do so to prevent any harm to a child for whom
services are provided under the licence.

(5) The CEO may, having regard to any statement given by the holder
under subsection (2)(a):

(@ if thelicenceissuspended — reinstate the licence; or
(b)  revokethelicence.

(6) The regulations may make provision for a revocation or suspension
under this section.

237. Surrender of licence

(1)  The licence holder may surrender the licence at any time before it
expires.

(2)  Thesurrender must be:
(@  madein the approved form; and
(b)  accompanied by the licence.

238. Report about change of circumstances

(1)  The licence holder must notify the CEO of any proposed change of
circumstances before its occurrence if it is prescribed by regulation for this
subsection.

Maximum penalty: 100 penalty units.

(2)  The licence holder must notify the CEO of any unforeseen change
of circumstances as soon as practicable after its occurrence if it is prescribed by
regulation for this subsection.

Maximum penalty: 100 penalty units.

(3) A natification under subsection (1) or (2) must be made in the
approved form.
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239. Continuation of servicesby caretaker

(1)

The CEO may appoint a person as a caretaker to continue to provide

the services that were provided under alicenceif:

@
(b)

(2)
@

(b)
3

thelicenceisrevoked:; or

the services cease for any reason (for example, the licence holder
has died, absconded or gone into liquidation).

The CEO:

may do so:

0] on the CEO'sinitiative; or

(i)  onthe application of the person; and

must do so within 3 months after the revocation or cessation.

An application under subsection (2)(a)(ii) must be made in the

approved form and in accordance with the regulations.

(4)
@

(b)
©)
@
(b)

The CEO must specify in the appointment:

the conditions for the provison of the services (including, for
example, any conditions about the person's remuneration); and

the term of the appointment.
The person must not contravene:
any condition specified in the appointment; or

any other condition prescribed by regulation.

Maximum penalty: 500 penalty units.

(6)

If subsection (1)(b) applies to the licence, the licence ceasesto bein

force at the earliest of the following:

@
(b)

(©

the death of the licence holder;

if services cease to be provided under the licence for a continuous
period of 3 months—the end of that period,;

the appointment of the person under subsection (1) for the
continuation of the services.
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PART 4.4-SERVICES PROVIDED UNDER ACTION PLAN

AGREEMENT

240. Entering into agreement

@D

The CEO may enter into an agreement with a person intending to

provide services requiring alicence if the CEO is satisfied:

(@  theserviceswill be provided in an area (a"specified ared") specified
by the CEO in a Gazette notice; and

(b) the agreement would assist the person to gradually meet the
requirements that would be imposed on a licence holder providing
the services.

(20 The CEO may enter into an agreement with a person who is a

licence holder if:

(@  the services to be provided under the licence are provided in a
specified area; and

(b)  the person has been unable to comply with some or al of the
requirements imposed on the person as the licence holder; and

(c) the CEO is satisfied the agreement would assist the person to

gradually meet the requirements.

241. Action plan agreement

@D
2
@

(b)
(©

(d)

An agreement mentioned in section 240 is an action plan agreement.
The agreement must:

specify the children's services that may be provided under the
agreement; and

specify the conditions for the provision of the services; and

provide for a plan of action to assist a person to gradually meet the
requirements mentioned in section 240(1)(b) or (2)(c); and

provide for any other matters relating to the provision of the
services.

242. Making of agreement

1)
@

The CEO may enter into the agreement:

on the CEO'sinitiative; or
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(b)  onthe application of the person.

(2)  The application must be made to the CEO in the approved form and

comply with other requirements prescribed by regulation.

(3) Theapplicant must give the CEO:

(@  any additional information for the application requested by the CEO,;

and

(b) if the circumstances relating to any information given to the CEO
for the application have changed before the applicant is notified of

the decision on the application — information about the change.

(4)  The applicant must give the CEO the information about the change

as soon as possible, and in any case, within 7 days after the change occurred.

243.

Effect of agreement

The licence mentioned in section 240(2) ceases to be in force from the
commencement of an action plan agreement for the services covered by the

licence.

244,

245,

Termination of agreement

The CEO may terminate an action plan agreement in accordance with:
(@ thetermsof the agreement; and

(b)  theregulations.

Offence

A person who is a party to an action plan agreement must not contravene:
(@  acondition specified in the agreement; or

(b)  any other condition prescribed by regulation.

Maximum penalty: 500 penalty units.
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PART 4.5-SERVICESPROVIDED UNDER REGISTRATION

246. Application for registration

(1)

A person intending to provide services requiring registration may

apply to the following (the "decision maker") for the registration of the person:

@

()
2
3)

for home-based services provided for a home-based services
scheme — the coordinator of the services;

otherwise — the CEO.
The application must be made in the approved form.

The applicant must give the decison maker any additiona

information for the application requested by the decision maker.

(4)

The decision maker must register the applicant if the decision maker

Is satisfied the applicant is entitled to be registered under the regulations.

)
@

()

(©

(d)

The regulations may provide for the following:

the conditions for the registration, including conditions that may be
specified by the decision maker;

actions that may be taken by the decision maker for the registration
and for monitoring the services provided under the registration;

the obligations of a coordinator of home-based services when acting
as adecison maker;

any other matters in connection with the registration.

247. Conditions of registration

A person registered under this Part must comply with a condition for the

registration.

Maximum penalty: 500 penalty units.

248. Term of registration

@
@

(b)

A registration under this Part has effect for:

if the services are to be provided as a single event — the duration of
the event or another period determined by the CEO; or

otherwise — 12 months from the date of the registration or a later
date specified for the registration.
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(2)  Theregistration may be renewed if the registered person applies for
the renewal within:

(@  if subsection (1)(a) applies— a period determined by the CEO; or
(b)  if subsection (1)(b) applies— 30 days before the registration expires.

(3)  Section 246(1) to (4) appliesto the application for the renewal in the
same way as it appliesto the application for the registration.

(4)  Subsections (1) and (2) apply to the renewed registration as if a
reference to the registration in the subsections were areference to the renewal.

(5) A registration may be renewed more than once.

(6) The regulations may make provison about the renewa of a
registration.

249. When registration ceasesto bein force
(1) A regidtration ceasesto bein forceif:
(@ itexpires, or
(b) itisrevoked in accordance with the regulations.

(2) A regigtration is not in force while it is suspended in accordance
with the regulations.

(3) The regulations may make any provision about the revocation or
suspension of aregistration.
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PART 4.6 —-COMPLIANCE
250. Inspections

(1)  An authorised officer may exercise powers under this section for
monitoring one or both of the following:

(@  compliance with this Chapter;
(b)  thewellbeing of children for whom children's services are provided.

(2)  For subsection (1), an authorised officer may, at any reasonable
time:

(@ enter a place where the officer reasonably believes children's
services are provided; and

(b)  inspect the place and facilities at the place; and

(c) require any person a the place to give the officer specified
information or produce specified records; and

(d)  operate any electronic equipment at the place to retrieve the records;
and

(6)  make extracts or copies of the records.

(3) A person must comply with arequirement given to the person by the
officer for subsection (2).

Maximum penalty: 100 penalty units or imprisonment for 12 months.

(4) Itisadefence to a prosecution for an offence against subsection (3)
if the defendant has a reasonable excuse.

(5) If the officer enters a place without producing the officer's identity
card when requested to do so:

(@  theofficer may not stay at the place; and

(b) aperson is not required to comply with a requirement given to the
person for subsection (2).

251. Authorised officer may require provision of information

(1)  Anauthorised officer may, by written notice, require an operator of
children's servicesto give the officer specified information relating to the services.
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(2)  Theoperator must comply with the requirement within 14 days after
receiving the notice.

Maximum penalty: 200 penalty units or imprisonment for 2 years.

(3) Itisadefence to a prosecution for an offence against subsection (2)
if the defendant has a reasonable excuse.

252. Arrangementsfor thisPart

(1) The CEO may enter into an arrangement with a person or body
(whether incorporated or not) for any of the following purposes.

(@  the exercise of a power or the performance of a function under this
Chapter;

(b)  areview of the operation of this Chapter.
(2)  Theregulations may make provision for the arrangement.

(3)  Without limiting subsection (1), the arrangement may relate to the
preparation of areport about a person making an application under this Chapter.
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PART 4.7 -REVIEW

253. Application for review

@D
@
(b)
(©
(d)
(€
(f)
(9)

(h)
(i)
@)
(k)
()
(m)
2)
3

decision:
@
(b)
(©)

()

Each of thefollowing isareviewable decision:
adecision to refuse to grant alicence;

adecision to refuse to gppoint a person as a caretaker;
adecision to refuse to renew alicence;

adecision to vary a condition of alicence;

adecision to suspend alicence;

adecision to revoke alicence;

a decision to refuse an application to enter into an action plan
agreement;

adecision to terminate an action plan agreement;

adecision to refuse to register a person;

adecision to refuse to renew aregistration;

adecision to vary a condition of aregistration;

adecision to suspend aregistration;

adecision to revoke aregistration.

However, a decision made by apanel is not areviewable decision.

The following person may apply for a review of a reviewable

for a decison mentioned in subsection (1)(a), (b), (¢), (9), (i)
and (j) — the applicant relating to the decision;

for a decision mentioned in subsection (1)(d), (e) or (f) —the licence
holder;

for a decison mentioned in subsection (1)(h) — the operator
providing services under the agreement;

for a decison mentioned in subsection (1)(k), (I) or (m) — the
registered person.
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As soon as practicable after making a reviewable decision, the

decision maker must;

@

(b)

)

give notice of the decision to the person who may apply for areview
of the decision; and

state in the notice:
() the reasonsfor the decision; and

(i)  that the person isentitled to apply for areview of the decison
and the time within which the application may be made.

In this section:

"decision maker" means;

(@  for adecison made by the CEO —the CEO; or

(b)  for adecison made by a delegate of the CEO — the delegate;
or

(c)  for adecision made by alicence holder —the licence holder.

254. Review pane

@D
2
3
@

()

(©

The CEO must establish review panelsfor reviewable decisions.
A panel must consist of 3 members appointed by the CEO.
The CEO must appoint members of the panel on the following basis:

one member must be a person employed or engaged by the
Department;

another member must be a person employed or engaged by another
Agency;

the third member must have qualifications or experience relating to:
0] children's services; or

(i)  matters concerning the wellbeing of children.

255. Review by panel

1)

A person who may apply for areview of areviewable decision may

do so by making an application to the CEO in the approved form.
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(2)  The application must be given to the CEO within 28 working days
after the person is given notice of the decision.

(3) The CEO must assign a panel to decide the application.

(4)  The application does not affect the operation or implementation of
the reviewable decision.

(5) However, the panel may make another decision staying or otherwise
affecting the operation or implementation of so much of the reviewable decision as
it considers appropriate to effectively decide the application.

(6) A decision under subsection (4):
(@  issubject to the conditions specified by the panel; and
(b)  haseffect:
(1) for the period specified by the panel; and
(i)  otherwise—until the application is decided.
(7)  Thereview:
(@  must be conducted by the panel asanew hearing; and

(b) is not limited by the matters before the decison maker of the
reviewable decision.

(80 Thepand may:

(@  affirmthedecision; or
(b)  varythedecision; or

(c) setasdethedecision; or

(d) set asdethedecison and replaceit by the panel's decision.
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PART 4.8 -ADMINISTRATIVE MATTERS

256. Regulations

(1)

The regulations may make provision, consistent with this Chapter,

about the operation of this Chapter.

2

Without limiting subsection (1), the regulations may make provision

about the following:

@
(b)

(©

(d)

C)

(f)

Q)
(h)

the qualifications of an operator of children's services;

the standard of the services (including, for example, any hygienic
and safety standards) required of the operator;

the maximum number of children (or children within a specified
group) for whom the services may be provided by the operator;

the number of people who must be engaged for the provision of the
services,

the establishment of a mechanism to dea with complaints arising
from the provision of the services,

the nomination of people who may be appointed as members of a
panel;

the operation of apanel and its procedures,

the review of the operation of this Chapter and the regulations made
for this Chapter.
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CHAPTER 5-ADMINISTRATION
PART 5.1-CHILDREN'SCOMMISSIONER

Divison 1 — Preliminary matters

257. Object of Part

258.

The object of this Part isto ensure:

@
()

the wellbeing of protected children; and

the monitoring of the implementation of any government decision
arising from the Inquiry into the Protection of Aboriginal Children
from Sexua Abuse.

Commissioner

@D
(2)

Thereisto be a Children's Commissioner.

The Administrator may, by Gazette notice, appoint a person to be

the Children's Commissioner.

3)

Minister.

259.

(4)
@

(b)

The Administrator may do so only on the recommendation of the

The recommendation must be made on the basis the person:

has qudifications or experience relating to the Commissioner's
functions; and

Is committed to the objects and underlying principles of this Act.

Commissioner'sfunctions

(1)
@

()

(©

(d)

The functions of the Commissioner are:

to investigate complaints about services required to be provided to
protected children by service providers; and

to monitor the ways in which service providers respond to reports
made by the Commissioner; and

to monitor the administration of this Act in so far as it rdates to
protected children; and

to monitor the implementation of any government decision arising
from the Inquiry into the Protection of Aboriginal Children from
Sexual Abuse; and
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()  to report to the Minister on a matter mentioned in paragraphs (a)
to (d) asrequested by the Minister.

(2)  ForthisPart:

(@  aprotected child is a child who is the subject of the exercise of a
power or the performance of afunction under Chapter 2; and

(b)  aserviceprovider for the childis:

0] a public authority, or anyone acting for a public authority,
who has taken or istaking an action under this Act in relation
to the child as a protected child; or

(i)  an operator of child-related services or children's services
who provides, or is required to provide, the services under
this Act in relation to the child as a protected child.

(3) However, thefollowing are not service providers for the child:
(@ acourt;

(b)  apublic authority, person or body prescribed by regulation.

Examples
1 A child for whom a protection order isinforceisa protected child.
2. An authorised officer conducting an investigation about a child under section 34 is a

service provider for the child.
260. Commissioner'spowers

The Commissioner may do al things necessary or convenient to be done
for the performance of the Commissioner's functions.

261. Commissioner'sindependence

Except as otherwise provided by another law of the Territory, the
Commissioner is not subject to the direction of anyonein relation to:

(&  theway in which the functions of the Commissioner are performed;
or

(b)  theorder of priority the Commissioner givesto investigations.
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Division 2 — Complaints
Subdivision 1 — Proceduresfor making complaints
262. Making complaint

(1)  Any of thefollowing persons may make a complaint:
(@  someonewho isor has been a protected child;
(b)  anadult acting on behalf of a protected child.
(20  Thecomplaint:
(@  must be made to the Commissioner; and
(b)  may be made orally or in writing.

(3)  If the complaint is made orally, the Commissioner may arrange for it
to be reduced into writing.

263. Groundsfor complaint

(1) The complaint must be made on one or more of the following
grounds:

(@ a service provider (a "responsible service provider") faled to
provide services ("required services') for the child, as a protected
child, that the provider was reasonably expected to provide;

(b)  therequired services provided by the provider for the child failed to
meet the standard that was reasonably expected of the provider.

(2)  Without limiting subsection (1), the required services include any
services relating to the care or wellbeing of the child.

Example
A complaint may be made in relation to a child who is housed in sub-standard accommodation
while being in the CEO's care.

(3) Inthis Part, areference to the matter to which the complaint relates
is areference to each failure forming the grounds for the complaint.

264. When complaint must be made

Except with the permission of the Commissioner, the complaint must be
made within one year after the matter to which the complaint relates has arisen.
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Subdivision 2 — Dealing with complaints
265. Initial assessment of complaint

(1)  Onreceiving the complaint, the Commissioner must decide which of
the following actions should be taken:

(@ toinvestigate and resolve the complaint;
(b)  oneor both of the following:
0] not to deal with the complaint;

(i)  refer the complaint to someone else for investigation and
resolution.

(20 The Commissioner may decide not to deal with the complaint only
if the Commissioner is satisfied:

(@  thecomplaint lacks substance; or
(b)  thecomplaint relates to an act or omission of a police officer; or

(c)  the complaint should be referred to someone who has an established
mechanism to deal with smilar complaints; or

(d) the matter to which the complaint relates has already been
satisfactorily dealt with by the Commissioner or someone else; or

(e)  the complainant has failed, without reasonable excuse, to comply
with a requirement of the Commissioner (for example, giving
specified information to the Commissioner); or

(f)  the complainant does not have a sufficient interest in the matter to
which the complaint relates; or

(g0 thecomplainant has withdrawn the complaint; or

(h)  any dedling or further dealing with the complaint is inappropriate,
having regard to:

(1) a proceeding before a court or tribuna relating to the matter
to which the complaint relates; or

(i)  the objects and underlying principles of this Act and the
resources available to deal with the complaint.

(3) If subsection (2)(b) applies, the Commissioner must refer the
complaint to the Ombudsman for investigation and resolution.
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(4  The Commissioner must make the decision under subsection (1)
within:

(@  28daysafter receiving the complaint; or

(b) if the Commissioner needs other information for the decision —
within 28 days after obtaining the information.

(5)  This section does not prevent the Commissioner from taking actions
under subsection (1)(b) after deciding to investigate and resolve the complaint.

266. Notification of initial assessment

(1) As soon as practicable after making a decision under section 265,
the Commissioner must notify the complainant of the decision and the reasons for
the decision.

(2) In addition, if the Commissioner decides not to ded with the
complaint, the Commissioner:

(@  must notify each of the following of the decision:

(1) each responsible service provider relating to the complaint;
and

(i)  the Chief Executive Officer of each responsible Agency; and

()  may notify each responsible Minister of the decison if the
Commissioner considers it appropriate to do so; and

(c) if the Commissioner decides not to deal with the complaint after
starting to investigate the complaint — must give a report about the
investigation to each person notified under paragraph (a) or (b).

(3) Inthissection:

“responsible Minister”, for the complaint, means the Minister who has
administrative responsibilitiesfor:

(@ an Agency (a "responsible Agency") directly or indirectly
responsible for providing, or funding or administering the
funding of, any required services relating to the complaint; or

(b)  aresponsible service provider relating to the complaint.

267. Complaint referred to another person or body

(1) This section applies if the Commissioner refers the complaint to
someone (the "referred authority™) for investigation and resol ution.
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(2) The referred authority must, as soon as practicable, notify the
Commissioner:

(@  whether the referred authority accepts the referral; and

(b) if the referred authority accepts the referral — the result of the
investigation and resol ution.

268. Noticeto responsible service provider beforeinvestigation

(1)  This section applies if the Commissioner decides to investigate and
resolve the complaint.

(2) The Commissioner must, before investigating the complaint, notify
each responsible service provider, and the Chief Executive Officer of each
responsible Agency, of the following:

(@  detailsof the complaint;

(b) the Commissioner's decision to investigate and resolve the
complaint;

(c) that the Agency and service provider may each make a written
submission about the complaint within a reasonable time specified
in the notice.

269. Accessto child

(1)  For investigating the complaint, the Commissioner may request a
person to allow the Commissioner to have contact with a child who is, or whom
the Commissioner reasonably believesto be:

(@  theprotected child; or

(b) awitnessinrelation to the complaint.

(2)  Thenotice must specify areasonable time and place for the contact.
(3)  The person must comply with the notice.

Maximum penalty: 100 penalty units or imprisonment for 12 months.

(4) Itisadefence to a prosecution for an offence against subsection (3)
(@  thedefendant has areasonable excuse; or

(b)  the child has indicated that he or she does not wish to have the
contact.
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270. Accesstoinformation

(1)  For investigating the complaint, the Commissioner may request a
person:

(@ to give the Commissioner specified information by a reasonable
time specified in the notice; or

(b) to attend before the Commissioner at a reasonable time and place
specified in the notice:

(1) to give information and answer questions about a specified
matter; or

(i)  to produce a specified thing; or

(c)  to communicate with the Commissioner in any other way about a
specified matter at a reasonable time specified in the notice.

(2) If a person gives the Commissioner a thing under the notice, the
Commissioner:

(@  may inspect it and make a copy of it; and

(b)  must return it to the person as soon as practicable.

(3)  For subsection (1), the Commissioner may require a person:
(@ tomakean oath; or

(b)  toverify awritten statement of the person by oath.

(4)  The person must comply with the requirement.

Maximum penalty: 20 penalty units.

(5) Itisadefence to a prosecution for an offence against subsection (4)
if the defendant has a reasonable excuse.

(6) The Commissioner may administer an oath or make other
arrangements for administering an oath for subsection (3).

271. Notification at end of investigation
(1)  The Commissioner must notify the complainant of:
(@  theresult of theinvestigation; and

(b)  any action taken or proposed to be taken for resolving the complaint.
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The Commissioner:

must give areport of the investigation to each of the following:

0] each responsible service provider;

(i)  the Chief Executive Officer of each responsible Agency; and

may give the report to a responsible Minister if the Commissioner
considersit appropriate to do so.

The report may recommend the service provider or Agency to take

specified actions within a specified time.

(4)

If the service provider or Agency fails to do so, the Commissioner

may give another report about the failure to aresponsible Minister.

Subdivision 3 — Offences about complaints

272. Failureto comply with notice

(1)

A person who is given a notice under section 270 must comply with

arequirement in the notice.

Maximum penalty: 100 penalty units or imprisonment for 12 months.

)

@
(b)

(©

(d)

3

It is a defence to a prosecution for the offence against subsection (1)

the defendant has areasonable excuse; or

the requirement is covered by a certificate under subsection (3)
or (4); or

a Judge has decided the defendant would be able to refuse to comply
with the requirement on the ground of a privilege had the
requirement been made in a criminal proceeding; or

a Judge has decided any benefits arisng from complying with the
requirement will be outweighed by the damage to the defendant's
financial interests or privacy as aresult of the compliance.

The Commissioner of Police may certify in writing that compliance

with the requirement would:

@
(b)

prejudice the investigation of any unlawful conduct; or

disclose a confidential source of information in relation to the
administration of law; or
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(c)  prgudice the effectiveness of a method or procedure in relation to
the administration of law; or

(d) facilitate a person's escape from lawful custody; or
(e)  endanger the safety of aperson.

(4)  The Administrator may certify in writing that compliance with the
requirement would be contrary to the public interest.

(5)  Without limiting subsection (4), the Administrator may do so if the
Administrator is satisfied the compliance would involve:

(@  adisclosure of communications between the Administrator and the
Executive Council or amember of the Executive Council; or

(b) a disclosure of communications between one or more of the
following:

0] aMinister of the Territory;

(i)  aMinister of the Commonwealth;

(i) aMinister of a State or another Territory; or
(c)  adisclosure of adeliberation or decision of:

0] the Executive Council or a committee of the Executive
Council; or

(i)  acommittee of the Legidative Assembly formed to advise
the Administrator or aMinister; or

(iii)  the Cabinet of the Territory or of the Commonwedth, a State
or another Territory.

(6) A person who is given the notice may apply to a Judge for a
decision about the application of subsection (2)(c) or (d) to the person.

(7)  The person bears the legal burden of proof for the application.

(8)  Subject to the decision of the Judge, the application must be madein
accordance with the Supreme Court Rules.

(99 The Judge may make any orders necessary for the practical
operation of this Division including, for example, amending the notice.
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273. Mideading document

(1) A peson must not, for the purposes of this Part, give the
Commissioner any document that contains information the person knows to be
misleading in amaterial particular.

Maximum penalty: 100 penalty units or imprisonment for 12 months.

(2) However, subsection (1) does not apply if the person, when giving
the document:

(@  draws the mideading aspect of the document to the Commissioner's
attention; and

(b) to the extent the person can reasonably do so — gives the
Commissioner the information necessary to correct the document.

274. Preventing or obstructing complaint

A person must not:

(@  prevent someone from making acomplaint; or

(b)  obstruct someone in making a complaint.

Maximum penalty: 100 penalty units or imprisonment for 12 months.
275. False complaint

A person must not, in making a complaint, make a representation that the
persons knows to be false.

Maximum penalty: 100 penalty units or imprisonment for 12 months.
276. Obstructing or improperly influencing investigation

A person must not obstruct or improperly influence the conduct of an
investigation.

Maximum penalty: 200 penalty units or imprisonment for 2 years.
Division 3— Commissioner'sreports
277. Annual report and other reports
(1) The Commissioner must:

(@ by 31 October following the end of each financial year, prepare and
give the Minister a report on the operation of this Part during that
year; and
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(b)  asrequired by the Minister, prepare and give the Minister a report
mentioned in section 259(1)(e).

(2) If the Commissioner considers it appropriate to do so, the
Commissioner may also prepare and give the Minister a report about a matter
relating to the performance of afunction of the Commissioner.

(3)  Without limiting subsection (1) or (2), a report mentioned in the
subsection may contain particulars about anyone's failure to comply with this Act.

(4)  The Minister must table each report mentioned in subsection (1)
or (2) inthe Legidative Assembly within 6 sitting days after receiving it.

(5) The Commissioner may, for areport (the "first report") mentioned in
subsection (1) or (2), prepare and give the Minister a second report, on a
confidential basis, about a matter to which the first report relates.

(6) However, the Commissioner may do so only if the Commissioner
considers aspects of the matter should not be publicly disclosed, having regard to:

(@  theunderlying principles of this Act; and
(b)  any action being taken by the Commissioner or anyone else.
278. Report authorised by Speaker

(1) The Speaker may, a the Commissioner's request, authorise the
Commissioner to publish, in the public interest or in the interests of a person:

(@ a report reating to the peformance of a function of the
Commissioner; or

(b)  areport relating to a particular complaint.

(2)  Subsection (1) applies regardless of whether the matters dealt with
in the report have been the subject of another report tabled in the Legidative
Assembly.

Division 4 — Disclosure of confidential information
279. Disclosure of information to Commissioner generally

(1) An officer of a public authority may disclose information to the
Commissioner for an investigation despite any restriction on the disclosure under a
law of the Territory.

(2)  For subsection (1), an officer of a public authority includes any of
the following:

(@  theauthority's principal officer;
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(b) amember of the authority;

(c0  amember of the staff of the authority;

(d)  aperson employed or engaged by the authority.

(3)  Thissection has effect subject to section 272(2) to (9).
280. Direction by Commissioner not to disclose information

(1) This section applies if a person is given a document by the
Commissioner in relation to an investigation.

(20 The Commissioner may direct the person not to disclose any
information in the document except as specified in the direction.

(3)  The person must comply with the direction.
Maximum penalty: 100 penalty units or imprisonment for 2 years.

(4) Itisadefence to a prosecution for an offence against subsection (3)
if the defendant has a reasonable excuse.

281. Confidentiality

(1) A person who has acquired information in exercising a power or
performing afunction under this Part is guilty of an offenceif the person:

(@  disclosesthe information to someone; or

(b)  does something that results in disclosing the information to someone
and is reckless as to whether doing the thing would result in the
disclosure; or

(©)  usestheinformation.
Maximum penalty: 200 penalty units or imprisonment for 2 years.
(2)  Subsection (1) does not apply to:

(@ anything done by a person in exercising a power or performing a
function under this Part; or

(b)  anything done by a person for investigating a complaint about the
care or protection of children under a law of the Territory, or a law
of the Commonwealth, a State or another Territory; or

(c)  adisclosure of the information to a court or tribunal.
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(3) A person must not be required in a proceeding to give evidence or
produce a thing for a matter that came to the person's knowledge in exercising a
power or performing afunction under this Part.

(4) A proceeding mentioned in subsection (3):
(@  includes:
() aproceeding of acourt or tribunal; or

(i)  any other proceeding conducted by someone having the
power to take evidence on oath; but

(b)  does not include a proceeding for an offence alleged to have been
committed by a person in exercisng a power or performing a
function under this Part.

Division 5—1mmunity
282. Immunity —complainant and informants

(1) A person acting in good faith in making a complaint or giving
information for an investigation is not civilly liable for making the complaint or
giving the information.

(2) A civil proceeding may be brought against a person for making a
complaint or giving information for an investigation only with the leave of the
Supreme Court.

(3)  The Supreme Court may grant the leave only if it is satisfied there is
substantial ground for contending the person has not acted in good faith.

283. Immunity — Commissioner and staff

(1) A personisnot civilly or criminaly liable for an act done or omitted
to be done by the person in good faith:

(@ intheexercise or purported exercise of a power under this Part; or

(b)  in the performance or purported performance of a function under
this Part.

(2)  Subsection (1) does not affect any liability the Territory would, apart
from that subsection, have for the act or omission.
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Divison 6 — Administrative matters
284. Term of appointment

The Commissioner holds office for the period (not exceeding 5 years)
specified in the appointment and is eligible for re-appointment.

285. Conditions of appointment

The Commissioner holds office on the conditions (including remuneration,
expenses and allowances) determined by the Administrator.

286. Leave

The Minister may grant the Commissioner leave of absence on the
conditions determined by the Minister.

287. Resignation

The Commissioner may resign the office of Commissioner by writing given
to the Administrator.

288. Suspension and termination of appointment

(1)  The Administrator may, in writing, suspend the Commissioner from
duty on the ground of misbehaviour or physical or mental incapacity.

(2)  TheMinister must, within 3 sitting days after the suspension, present
a statement of the reasons for the suspension to the Legidative Assembly.

(3)  The Administrator must terminate the Commissioner's appointment
if, within 7 gitting days after presenting the statement, a resolution is passed by a
two-thirds majority of the Legidative Assembly requesting the termination.

(4)  The Commissioner must resume dutiesif:

(@  theMinister does not present the statement under subsection (2); or

(b) the Legidative Assembly does not pass the resolution under
subsection (3).

(5) The Commissoner is entitted to be pad remuneration and
allowances during the suspension.

(6) The Administrator must terminate the Commissioner's appointment
if the Commissioner:

(@  becomes bankrupt; or
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(b)  applies to take the benefit of a law for the relief of bankrupt or
insolvent debtors; or

(0 compounds with creditors or makes an assignment of the
Commissioner's remuneration for their benefit.

289. Acting Commissioner

(1) The Minister may appoint a person to act in the office of the
Commissioner:

(@  during a vacancy in the office (whether or not an appointment has
previously been made to the office); or

(b)  during a period or all periods when the Commissioner is unable to
perform the functions of the office.

(20 A peson appointed under subsection (1)(@) must not act
continuoudly for more than 3 months in the office of the Commissioner.

(3) The Minister may determine conditions of the appointment
(including remuneration, expenses and allowances).

290. Oath of office

(1) A person appointed to be the Commissioner must, before taking
office as Commissioner, make an oath that he or she:

(@  will faithfully and impartially perform the functions of the office;
and

(b)  will not, except for the purposes of this Act, disclose any
information obtained by him or her in performing those functions.

(2)  The Speaker or a Judge must administer the oath.
291. Delegation

(1) The Commissioner may, in writing, delegate to a person any of the
Commissioner's powers or functions under this Act.

(20 The Commissioner may do so only if the Commissioner is satisfied
the person has the appropriate qualifications or experience.

292. Staff of Commissioner
(1) Thetaff of the Commissioner consists of':

(@  public sector employees employed by the Commissioner; and
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(b) persons employed in an Agency made available by the Chief
Executive Officer of the Agency under an arrangement with the
Commissioner.

(20 A member of the Commissioner's staff is subject only to the
direction of:

(@  the Commissioner; or

(b)  another member of the Commissioner's staff.
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PART 5.2-REVIEW TEAMS

293. Object of Part

The object of this Part isto ensure:

@

()

the operation of Chapter 2 is consistent with the objects and
underlying principles of this Act; and

services provided for Chapter 2 are of a high standard.

294. Establishment

@
2
@
(b)
3
@
(b)

(©

The CEO may establish review teams by Gazette notice.

A team:

consists of members appointed by the CEO; and

must have at least 3 members.

A team member must represent at least one of the following:
the Police Force;

an Agency having responshility relating to heath, education,
housing, family or children;

an organisation promoting any of the following:
() the wellbeing of children;

(i)  theinterests of people with disabilities,
(i)  theinterests of Aborigina people;

(iv)  multiculturalism.

295. Functions of team

A team has one or more of the following functions as specified in the
Gazette notice:

@

to conduct a review and make recommendations about any of the
following ("a Chapter 2 matter"):

(1) the operation of specified provisions of Chapter 2 (whether
generaly or in relation to a specified locality);

(i)  the provison of specified services in connection with that
operation;
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to conduct areview of the implementation of the recommendations,

to perform any other specified function in relation to a Chapter 2
matter.

296. Reportsof team

@
@
(b)
2

year:

@

(b)

A team must, as soon as practicable after each of its meetings:
give the CEO areport of its current operation; and
give the Commissioner a copy of the report.

The CEO mugt, as soon as practicable after the end of a financial

give the Minister an annual report about the operation of al the
teams during that year; and

give the Commissioner a copy of the report.

297. Regulations

The regulations may make provision, consistent with this Part, about the

following:

@
(b)
(©
(d)
G

the nomination of candidates for the appointment of team members;
the making of operational guidelinesfor ateam;

functions of ateam;

meetings of ateam,

any other matters relating to a team.
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PART 5.3-GENERAL OFFENCES
298. Obstruction
A person must not obstruct a person:
(@ inexercisng or attempting to exercise a power under this Act; or
(b)  inperforming or attempting to perform afunction under this Act.
Maximum penalty: 200 penalty units or imprisonment for 2 years.
299. I mpersonating officer

A person must not falsely represent, by words or conduct, that the person or
someone else is an authorised officer.

Maximum penalty: 200 penalty units or imprisonment for 2 years.
300. Disclosureof child'sidentity

(1) A person must not publish any material that may identify a child:

(@ whoisinthe CEO'scare; or

(b)  for whom:

(1) an application for a temporary protection order, assessment
order or protection order has been made; or

(i)  suchanorderisinforce.
Maximum penalty: 200 penalty units or imprisonment for 2 years.

(2)  Subsection (1) does not apply if the publication is permitted or
authorised under this Act or any other law in force in the Territory.
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PART 54-OTHER ADMINISTRATIVE MATTERS
301. Approved forms
(1) TheCEOQ:

(@  must approve forms for a provision in this Act if the provision
requires adocument to be made in the approved form; and

(b)  may approveformsfor any other document required for this Act.

(2) If aform is approved for a document under subsection (1)(b), the
document must be made in the approved form.

(3)  Anapproved form for a document must be consistent with any other
requirements specified for the document in this Act.

302. Delegation

The CEO may, in writing, delegate any of the CEO's powers and functions
to apersonwhois:

(@  anauthorised officer; or
(b)  apublic sector employee.
303. Authorised officers
(1) Anauthorised officer is:.
(@  aperson appointed by the CEO as an authorised officer; or
(b) apoliceofficer.

(2)  An authorised officer appointed under subsection (1)(a) has the
powers and functions of an authorised officer under this Act as specified in the
appointment.

(3) A police officer has the powers and functions of an authorised
officer under sections 34(3), 36, 37, 51, 55 to 63 and 107.

Note

Police officers may exercise certain powers under this Act as a police officer and not as an
authorised officer, see, for example, sections 32 and 35.

304. ldentity cards
(1)  Thissection appliesto a person who:

(@ isanauthorised officer; but
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(b)  isnot apolice officer.
(20 The CEO must issue an identity card to the officer.
(3) Thecard must:
(@  specify the officer's name and office; and
(b)  specify the officer's powers and functions; and
(¢ contan:
0] the signature of the officer; and
(i)  arecent photograph of the officer; and
(iii)  theverification of the signature and photograph by the CEO.

(4) The card ceases to be in force when the person ceases to be an
authorised officer.

(5)  The person must return the card to the CEO within one month after
the cessation.

Maximum penalty: 20 penalty units.
305. Mideading documents

(1) A person must not, for the purposes of this Act, give someone (the
"recipient”) a document that contains information the person knows to be
misleading in amaterial particular.

Maximum penalty: 400 penalty units or imprisonment for 2 years.

(2)  However, subsection (1) does not apply if the person, when giving
the document:

(@  draws the mideading aspect of the document to the recipient's
attention; and

(b)  to the extent the person can reasonably do so — gives the recipient
the information necessary to correct the document.

306. Mideading information

A person must not, for the purposes of this Act, give someone any
information that the person knows to be misleading in amateria particular.

Maximum penalty: 400 penalty units or imprisonment for 2 years.
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307. Confidential information

1)
@

()

(©
(d)

C)

A person isguilty of an offenceif the person:

discloses to someone any information acquired by the person in
exercising apower or performing afunction as an authorised officer;
or

does something that results in disclosing the information to someone
and is reckless as to whether doing the thing would result in the
disclosure; or

uses the information; or

publishes al or part of a document obtained by the person in
exercising apower or performing afunction as an authorised officer;
or

produces to a court or tribunal a thing obtained by the person in
exercising apower or performing afunction as an authorised officer.

Maximum penalty: 200 penalty units or imprisonment for 2 years.

)
@

(b)
(©

(d)

Subsection (1) does not apply to:

anything done by a person in exercising a power or performing a
function under this Act; or

anything done by a person for administering this Act; or
any disclosure or production to:

() someone who is the subject of the information, document or
thing (the "relevant party"); or

(i)  someone with the consent of the relevant party (whether or
not the consent has been given expresdy); or

(iii)  someone approved by the CEO on the basis the disclosure or
production is made in the public interest; or

(iv)  someone approved by the CEO for research purposes on the
basis the confidentiality regarding the information, document
or thing, or the identity of the relevant party, will be
preserved; or

anything done in accordance with the regulations.
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308. Protection from liability

1)

A personisnot civilly or criminaly liable for an act done or omitted

to be done by the person in good faith:

@

()

2

in the exercise or purported exercise of a power as an authorised
officer under this Act; or

in the performance or purported performance of a function as an
authorised officer under this Act.

Subsection (1) does not affect any liability the Territory would, apart

from that subsection, have for the act or omission.

309. Regulations

@D
2
@
(b)
(©

(d)

(€)

The Administrator may make regulations under this Act.
The regulations may:
prescribe fees payable under this Act; and

apply, adopt or incorporate (with or without changes) a matter
contained in another instrument as in force or existing at a
particular time or from time to time; and

prescribe a fine not exceeding 200 penaty units for an offence
against the regulations; and

provide for the enforcement of a code of practice, including by
providing that a contravention of the code is an offence against the
regulations; and

provide for an offence against the regulations to be an offence of
strict liability.
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PART 5.5-REPEALSAND TRANSITIONAL MATTERSFOR CARE
AND PROTECTION OF CHILDREN ACT 2007

Divison 1 — Repeals
310. Repeals
The Acts specified in the Schedule are repeal ed.
Divison 2 —Transitional mattersfor Chapter 2
311. Definitions
In this Division:
"commencement” means the commencement of section 310;

"Family Matters Court” means the Family Matters Court established by
section 24 of the Welfare Act;

"Welfare Act" means the Community Welfare Act as in force from time to
time before the commencement.

312. Arrangementsfor assistance

An arrangement in force under section 8 of the Welfare Act immediately
before the commencement has effect for the remainder of itsterm asif:

(@ it had been made by the CEO under section 43(1) of this Act; and
(b) it had complied with section 43(2) of this Act.
313. Investigations

(1) Aninvestigation under section 13 of the Welfare Act started before
the commencement may continue as if it were an investigation under section 35 of
thisAct.

(2)  Aninvestigation under section 16 of the Welfare Act started before
the commencement may continue as if it were an investigation under section 34 of
thisAct.

314. Temporary custody

An agreement in force under section 62 of the Welfare Act immediately
before the commencement has effect for the remainder of its term as if it were a
temporary placement arrangement under section 45 of this Act.
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315. Foster parent

A person who was a registered foster parent under section 63 of the
Welfare Act immediately before the commencement is taken to have been
approved, for the remainder of the term of the registration, as a carer
under section 77(1)(a)(iii) of thisAct.

316. Foster care

An agreement in force under section 64 of the Welfare Act immediately
before the commencement has effect for the remainder of its term as if it were a
placement arrangement under section 77 of this Act.

317. Childin custody or detention
(1)  Thissection appliesto achild if:
(@ aperson:

() had taken the child into custody under section 11 of the
Welfare Act; or

(i)  had detained the child in a hospital under section 15 of the
Welfare Act; and

(b)  the child was s0 in custody or detained immediately before the
commencement.

(2)  The person must notify the CEO about the custody or detention as
soon as possi ble after the commencement.

(3) On and after the commencement, the child is taken to have been
taken into provisional protection under section 50 of this Act.

(4)  For subsection (3):

(@  the provisona protection is taken to be for a period of 72 hours
starting from the start of the custody or detention; and

(b)  anything done for the child for the custody or detention is taken to
have been done for the provisional protection.

Example

If the child has been detained for 24 hours immediately before the commencement, the CEO nmug,
subject to any other provisions of this Act, return the child to a parent of the child within 48 hours
after the commencement.

(5) Compliance with subsection (2) is taken to be compliance with:

(@  section51(4) of thisAct; and
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(b)  section 11(5) of the Welfare Act.
318. Transfer of proceedings and records

(1) Thefollowing must be transferred to the family matters jurisdiction
of the Local Court after the commencement:

(@  proceedings and records of the Family Matters Court;

(b)  proceedings and records of applications under section 11A of the
Welfare Act.

(20 TheLoca Court must deal with the proceedings and records asiif:
(@  theWedfare Act had not been repealed; and
(b)  for proceedings and records of the Family Matters Court:

(i) the Local Court were the Family Matters Court; and

(i)  an adjournment granted by the Family Matters Court and any
related interim order were granted or made by the Loca
Court in exercising the family matters jurisdiction.

(3)  An apped to the Supreme Court under the Welfare Act that has not
been decided before the commencement must be dealt with by the Supreme Court
asif the Welfare Act had not been repeal ed.

(4) However, the application of the Welfare Act under subsections (2)
and (3) is subject to the following changes:

(@ if the Minister administering the Welfare Act would otherwise have
been given custody of a child because of the application — the CEO
must be given daily care and control of the child instead;

(b) if the Minister administering the Welfare Act would otherwise have
been given guardianship of a child because of the application — the
CEO must be given parental responsibility for the child instead;

(c) if an authorised person would otherwise have powers or functions
under the Welfare Act because of the application — an authorised
officer has the powers or functions instead.
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319. Ordersand directions

An order or direction in force immediately before the commencement has
effect as specified in the following table:

An order or direction made under has effect as if it were:
this provision of the Welfare Act:

section 11A atemporary protection order

section 43(5)(a) aprotection order specifying a
supervision direction

section 43(5)(b) aprotection order specifying adaily
care and control direction

section 43(5)(c) aprotection order specifying a
short-term parental responsibility
direction

section 43(5)(d) aprotection order specifying a
long-term parental responsibility
direction

section 62G adecision of the Court under
section 158 of thisAct

section 62L an order of the Court under section 163
of thisAct

section 62Q an order of the Court under section 168
of thisAct

section 62R an interim order of the Court under
section 169 of thisAct

320. Ministerial decisons

A decision in force under section 62C of the Welfare Act immediately
before the commencement has effect as if it were a decision under section 154 of
this Act.

321. Interstateorders
(1)  Thissection appliesto adecision or order that:

(@  wasaninterstate order covered by section 62W(1)(a), (b) and (c) of
the Welfare Act immediately before the commencement; and
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(b)  had not been filed or registered under that section immediately
before the commencement.

(2) If the interstate order relates to the transfer of a child protection
order:

(@  acopy of the interstate order and child protection order must be filed
asif they were covered by section 170(1) of this Act; and

(b)  thetransfer must be registered under section 172 of this Act.

(3) If the interstate order relates to the transfer of a child protection
proceeding:

(@  acopy of the interstate order and each related interim order must be
filed under section 171(1) of thisAct; and

(b) thetransfer must be registered under section 172 of this Act.

(4) A registration for the transfer of a child protection order or
proceeding in force under section 62W of the Welfare Act immediately before the
commencement has effect as if the transfer had been registered under section 172
of thisAct.

Divison 3 —Transtional mattersfor Part 3.2
322. Consent for child's employment

(1) A consent for the employment of a child in force under section 92
or 93 of the Welfare Act immediately before the commencement continues until
the employment ceases.

(2)  Whilethe consentisin force:
(@  theWedfare Act has effect for the consent asiif:
() that Act had not been repealed; and

(i) a reference to the Minister in that Act had included a
reference to the CEO; and

(b)  Part 3.2 of this Act does not apply to the employment.
(3) Inthissection:
"commencement” means the commencement of section 310;

"Welfare Act" means the Community Welfare Act as in force immediately
before the commencement.
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Division 4 — Transitional mattersfor Chapter 4
323. Definitions
In this Division:
"Chapter 4 commencement” means the commencement of Chapter 4;
"first commencement” means the commencement of section 310;
"old licence" means:

(@ a licence in force under section 83 of the Welfare Act
immediately before the first commencement; or

(b)  alicence granted under section 326 of this Act;

“trangitiona period" means the period of 6 months immediately after the
first commencement;

"Welfare Act" means the Community Welfare Act as in force immediately
before the first commencement.

324. Saving of old licences

(1)  Anold licence continues to be in force for the remainder of its term
after the first commencement unlessit is revoked.

(20 The Welfare Act continues to have effect for the old licence as if
that Act had not been repeal ed.

325. Renewal of old licences

(1)  Except as provided by subsections (2) and (3), an old licence must
not be renewed.

(20  An old licence that would otherwise have expired during the
transitiona period may be renewed under the Welfare Act as if that Act had not
been repealed.

(3) The Wéfare Act continues to have effect for the licence as if that
Act had not been repealed.

(4)  However, the licence must not have any effect after the Chapter 4
commencement.

326. Granting of licencesduring transitional period

(1) A licence may be granted during the trangtional period under
section 83 of the Welfare Act asif that Act had not been repeal ed.
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(2)  However, the licence must not have any effect after the Chapter 4
commencement.

327. Authorised persons

(1) A peson who was an authorised person for the Welfare Act
immediately before the first commencement continues to be an authorised person
for alicence in force under section 324, 325 or 326.

(2)  Inaddition, an authorised officer is taken to be an authorised person
for the licence.

Division 5— Other transitional matters
328. Definitions
In this Division:
"commencement” means the commencement of section 310;

"Welfare Act" means the Community Welfare Act as in force from time to
time before the commencement.

329. Agreement with parent

An agreement in force under section 59 of the Welfare Act immediately
before the commencement has effect for the remainder of its term as if that Act
had not been repealed.

330. Referencesrelatingto Community Welfare Act

(1)  This section applies to a provision in any order or direction of a
court or any other instrument:

(@  madeunder or for the Welfare Act; and
(b)  wasinforce immediately before the commencement.

(2)  Except as otherwise provided in this Part, the provision has effect
for the remainder of itsterm asif, in the provision:

(@  areferenceto the Minister had included areference to the CEO; and

(b)  areference to the Family Matters Court had included a reference to
the Local Court exercising the family matters jurisdiction; and

(c) areference to an authorised person had included a reference to an
authorised officer; and

163



(d)

C)

Care and Protection of Children Act 2007

a reference to a child in need of care had included a reference to a
child in need of protection; and

areferenceto achild who isin the care or under the responsibility of
the Minister administering the Welfare Act had included a reference
toachildwhoisinthe CEO's care.

331. Section 12 of I nterpretation Act

This Part does not limit the effect of section 12 of the Interpretation Act in
relation to any matters arising from the repeal of the Welfare Act.

332. Transtional regulations

(1)
@

()

2

@

(b)

3)

The regulations may make provision about a matter for which:

it is necessary to make provision to allow or facilitate the doing of
anything to achieve the transition from the operation of the Welfare
Act to thisAct; and

this Act does not make provision or sufficient provision.
A regulation under subsection (1) must not have effect before:

if the regulation relates to provisions of this Act that commence at
different times — the commencement of any of the provisions that
first commences, or

otherwise — the commencement of the provisions of this Act to
which the regulation relates.

To the extent to which the regulation has retrospective operation, it

must not operate to the disadvantage of a person (other than the Teritory or a
Territory authority) by decreasing the person's rights or imposing liabilities on the

person.
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PART 5.6 —-CONSEQUENTIAL AMENDMENTS

Divison 1 - Amendment of Youth Justice Act

333. Act amended

This Division amends the Youth Justice Act.

334. Repeal and substitution of section 51

Section 51

repeal, substitute

51.  Youth in need of protection

1)
@

(b)
2
@
(b)
3

This section appliesif the Court believes:

a youth who is charged with an offence is or may be a child in need
of protection; or

thereisarisk to the wellbeing of the youth.

The Court may require the CEO:

to investigate the circumstances of the youth; and

to take appropriate action to promote the wellbeing of the youth.

If the Court requires the CEO to investigate the circumstances of the

youth, the CEO must, as soon as practicable, give the Court areport on:

@

()

(4)
@
(b)
()

those circumstances (including, for example, whether or not the
youth isachild in need of protection); and

any action that has been taken in relation to the youth regarding
those circumstances.

The Court may:
adjourn the matter for the preparation of the report; and
remand the youth under section 65.

In this section:

"CEQ", see section 13 of the Care and Protection of Children Act;

“child in need of protection” means a child who is in need of protection as

defined in section 20 of the Care and Protection of Children Act;
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"wellbeing of a youth", means the wellbeing of a child as defined in
section 13 of the Care and Protection of Children Act.

Divison 2 — Amendment of other Acts
335. Amendment of Bail Act
(1)  Thissection amendsthe Bail Act.
(2)  Section 24(1)(c)(iv)
omit
Community Welfare Act
substitute
Care and Protection of Children Act
336. Amendment of Coroners Act
(1)  Thissection amends the Coroners Act.
(2)  Section 12(1), definition "person held in care”, paragraph (a)
omit, substitute

(@ a child who is in the CEO's care as defined in the Care and
Protection of Children Act; or

337.  Amendment of Evidence Act

(1)  Thissection amends the Evidence Act.

(2)  Section 49, definition "Territory Court”, paragraph (d)
omit

338. Amendment of Information Act

(1)  Thissection amends the Information Act.

(2 Schedulel
omit
Community Welfare Act section 97A
substitute
Care and Protection of Children Act section 300
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)

341.

1)
2
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Amendment of Mental Health and Related Services Act

This section amends the Mental Health and Related Services Act.
Section 26(2)(b)

omit

authorised person

substitute

authorised officer

Section 26(3)

omit, substitute

(3) Inthissection:

"authorised officer”, see section 303(1) of the Care and Protection of
Children Act.

Amendment of Adoption of Children Regulations

This section amends the Adoption of Children Regulations.
Schedule, Form 2, paragraph (b) (second occurrence)

omit, substitute

(b) atemporary placement arrangement under section 45 of the Care
and Protection of Children Act;

Amendment of Court Security Regulations

This section amends the Court Security Regulations.
Regulation 2(1)(d)

omit

Amendment of Work Health Regulations

This section amends the Work Health Regulations.
Regulation 3A(2)(a) and (b), at the end

insert

and
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Regulation 3A(2)(c)
omit, substitute

(c0 aperson who is a carer as defined in the Care and Protection of
Children Act; and

Amendment of Supreme Court Rules
This section amends the Supreme Court Rules.
Rule 83.01, definition "Acts'
omit
Community Welfare Act
substitute
Care and Protection of Children Act
Division 3—Expiry of Part
Expiry

This Part expires on the day after this Act commences.
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SCHEDULE
Section 310
REPEALED ACTS
Community Welfare Act 1983 Act No. 76 of 1983
Community Welfare Amendment Act 1989 Act No. 70 of 1989
Community Welfare Amendment Act 1995 Act No. 54 of 1995
Community Welfare Amendment Act 1999 Act No. 6 of 1999
Community Welfare Amendment Act 2002 Act No. 61 of 2002
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