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NORTHERN TERRITORY OF AUSTRALIA

No. 87 of 1981

AN ACT

To amend and consolidate the law relating to the limitation
of actions and for purposes. connected therewith

[Assented to 21 September 1981]

BE it enacted by the Legislative Assembly of the Northern Territory of
Australia, with the assent as provided by the Northern Territory
(Self-Government) Act 1978 of the Commonwealth, as follows:

PART I - PRELIMINARY

1. SHORT TITLE

This Act may be cited as the Limitation Act 1981.
2. COMMENCEMENT

This Act shall come into operation on a date to be fixed by the
Administrator by notice in the Gazette.

3. REPEAL AND AMENDMENT

(1) The Imperial Acts listed in Part I of the Schedule, to the
extent therein indicated, cease to apply to the Northern Territory.

(2) The Acts of the State of South Australia listed in Part II of
the Schedule cease to apply as laws of the Territory.

(3) Each Act of the State of South Australia listed in Part III of
the Schedule is, to the extent therein indicated, amended in its appli-
cation to the Territory.

(4) Each Act of the Territory listed in Part IV of the Schedule
is, to the extent therein indicated, amended.

(5) Subject to section 9, whether or not an enactment or part of
an enactment applying in the Territory (whether an Imperial Act or
an Act of the State of South Australia) is repealed by virtue of this
section, this Act shall -

(a) apply in respect of all those actions to which it is expressed
to apply including the giving of notice of. a proposal to
institute an action, as a codification of the law relating to the
limitation of actions; and ' '
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(b) operate to the exclusion of all Imperial Acts and Acts of
South Australia applying in the Territory which contain pro-
visions relating to the limitation of actions, including
provisions relating to the giving of notice of a proposal to
institute an action.

(6) The Regulations may amend the Schedule by -

(a) adding to the list of Imperial Acts in Part I thereof and
indicating the extent to which the Acts so added cease to
apply to the Territory; .

(b) varying Part I thereof by further limiting the extent to which
* the Imperial Acts listed therein apply to the Territory;

(¢) adding to the list of Acts of the State of South Australia in
Part II thereof;

(d) adding to the list of Acts of the State of South Australia in
Part III thereof and indicating the extent to which the Acts
so added are amended in their application to the Territory;
and

(e) varying Part III thereof by further limiting the extent fo
which the Acts of the State of South Australia listed therein
apply as laws of the Territory.

INTERPRETATION
(1) In this Act, unless the contrary intention appears -

"action" includes any proceeding in a court of competent juris-
diction; .

"Crown" includes not only the Crown in the right of the
Territory, but also, so far as the legislative power of the
Legislative Assembly permits, the Crown in the right of the
Commonwealth and each State and Territory of the Common-
wealth;

"deed" includes -

(a) an instrument which is executed under seal by all parties
to the instrument and which is expressed to be a deed;

(b) an instrument within the meaning of the Real Property
Act, whether or not registered under that Act;

(¢) an instrument which is expressed to be a deed and to be
sealed but is not so sealed, and which is signed by each
party in the presence of a witness; and

(d) in the case of an instrument executed pursuant to the law
of - i
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(i) the United Kingdom of Great Britaiﬁ and Northern
Ireland;

(ii) the Commonwealth;
(iii) a State of the Commonwealth;

(iv) a Territory of the Commonwealth; or '
(v) New Zealand,

an instrument having the effect of a deed under the law
pursuant to which it is executed;

ndisabled person' means a person who, by reason of age,
disease, illness or mental or physical infirmity, is incapable of
managing his affairs in respect of legal proceedings;

"income" includes interest on a judgment and other interest, rent,

annuities and dividends, but does mnot include arrears of

interest secured by a mortgage and lawfully treated as
principal;

"judgment" includes a judgment of a court of the Commonwealth or
a State or another Territory of the Commonwealth, or any
country or part of a country;

mand" includes corporeal hereditaments, rent charges and a legal

or equitable estate Or interest in land whether held under

freehold or leasehold tenure,; including an interest in the
proceeds of the sale of land held upon trust for sale but,
except as provided in this definition, does not include incor-
poreal hereditaments;

"mortgage" includes a charge or lien on propertsf for securing
money oOr money's worth, but does not include a possessory
lien on goods nor a binding effect on property arising by

operation of law or under a writ of execution against the

property;

"mortgagee" includes a person claiming through an original mort-
gagee;

"mortgagor" includes a person claiming property subject to a mort-

gage through an original mortgagor;

"person under a disability” means an infant or a disabled person,
or a convicted person who, after conviction, is undergoing a
sentence of imprisonment;

" "personal estate” and "personal property" do not include chattels

real;

"personal injuries" includes a disease and an impairment of a per-
son's physical or mental condition;

3
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"personal representative! means an executor to whom probate hag
been granted and includes an administrator tq whom a grant
of letters of administration has been made under the

Administration and Probate Act ;
———————=1.41nd Probate Act

"plaintifen means a person bringing an action;

"principal money", in relation to a mortgage, means money secured
by the mortgage, including arrears of interest lawfully treated
as principal, but does not include other interest; p

"putative defendant" means a person who has reason to believe
that another person -

(a) is a berson under 5 disabih’ty; and

(b) would, but for that disabih‘ty, be entitled to bring an
action against him; :

"rent" includes a rent charge and g rent service;

"rent charge” meansg an annuity or periodical sum of money
charged upon or payable out of land, other than g rent
Service or interest on a mortgage of land;

"successor", in relation to a person liable on g cause of action,
means a person on whom the liability of the first-mentioned

"trust" includes €xpress, implied and constructive trusts, whether
Or not the tryustee has g beneficial interest in the trust

"trust for sale" means, in relation to land, an immediate binding
trust for sale Whether or not exercisable at the request or
with the consent of any person and with or without a power
at discretion to Postpone the sale;

"tutor" means, in relation to a4 person under g disability, another
berson appointed by a court to institute or defend legal pro-
ceedings on his behalf.

he became entitled by, through or under the act of that other person
to the right claj ed but

interest by virtue of g special power of appointment shajj not be taken
to claim through the appointor.

a person becoming entitled to an estate or
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gAVING FOR OTHER ENACTMENTS WHERE LIMITATION
PRESCRIBED '

This Act does not apply to any action for which a period of
limitation is prescribed by any other enactment other than an enact-
ment referred to in section 3.

6. APPLICATION TO CROWN

) Subject to sub-sections (3) and (4), this Act binds the
Crown and the Crown has the benefit of this Act. )

(2) For the .purposes of this Act, an action by or against the
Crown includes an action by or against an officer of the Crown as
such or a person acting on pbehalf of the Crown.

(3) This Act does not apply to -
(a) an action by the Crown =

(i) for the recovery of a fee, tax, duty or other sum of
money Or interest on 2 fee, tax, duty or other sum of
money; or

(i) in respect of the forfeiture of a ship; or

(b) a prosecution for an offence whether it be 2B offence at
common law or created by statute.

(4 Notwithstanding any law or enactment now or formerly in
force in the Territory, the right, title or interest of the Crown to or
in land shall not be and shall be deemed not to have been in any way
affected DY reason Oof the possession of such land adverse to the
Crown for any period.

7. ACT NOT TO AFFECT RULES OF EQUITY

Nothing in this Act affects the rules of equity concerning the
refusal of relief on the grounds of acquiescence or otherwise.

8. PROVISIONS AS TO SET-OFF OR COUNTER—CLAIM

For the purposes of this Act, 2 claim by way of set-off or
counter-claim shall be deemed to be a geparate action and to have
commenced on the same date as the action in which the set-off or
counter-claim is pleaded.

9. TRANSITION AL PROVISIONS

(1 Except as provided in section 24 and in Division 2 of

part IIT, nothing in this Act -
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(a) enables g berson to bring an action that was barred before
the commencement of this Act by an €nactment repealed or
amended by thig Act, €xcept so far gs the cause or right of
action may be revived by confirmation in accordance with this
Act; or

(3) Except ag provided in thig Section, hothing in thig Act
affects an action if ‘the cause of action upon which that action jg
founded arose before the commencement of this Act.

PART 1T - PERIODS oF LIMITATION
Division 1 - Preh‘minary
10. APPLICATION OF PART III

Except as provided in section 20(6), the brovisions of this Part
have effect subject to the provisions of Papt 111,

11. SHORTEST PERIOD OF LIMITATION TO APPLY
Where, under each of 2 or more Provisions of this Part, an action

is not maintainable jf brought after a specified time, the action is not

maintainable if brought after the earlier or earliest of thoge times .

Divisjon 2 - General

12. ACTIONS IN CONTRACT AND TORT, &c.

(a) an action founded on contract (including quasi-contract) not
being a cause of action which is evidenced by a deed;

(b) an action founded on tort including a4 cause of action founded
on a breach of statutory duty; o

(¢) an action to enforce a recognizance; and

6
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(d) an action to recover money recoverable by virtue of an enact-
ment, other than a penalty or forfeiture or sum by way of
penalty or forfeiture.

(2) Sub-section (1) does not apply to a cause of action-
(a) to which section 17 applies; or
(b) for contribution to which section 24 apples. .

(8) For the purposes of sub-section (1)(&), tenactment" includes
a statute of the legislature of the Commonwealth or a State or another
Territory of the Commonwealth, or any country or part of a country.

13. ACTION FOR ACCOUNT

‘ An action against a person liable at law to account for money
received by that person is not maintainable in respect of any matter
if brought after the expiration of a limitation period of 3 years from
the date on which the matter arises. ’

14. ACTION UPON DEED

(1) - An action founded upon a deed is not maintainable if brought
after the expiration of a limitation period of 12 years from the date on
which the cause of action first accrued to the plaintiff or to a person
through whom he claims.

(2) Where a right of action is founded on an instrument whigh,
if registered under the Real Property Act would, by virtue of sec-~
tion 57 of that Act, take effect as a deed and -

(a) before the registration of the instrument, a limitation period
fixed by or under this Act expires; and

(b) the instrument is subsequently registered before the expir-
ation of 12 years after the date when the right of action first
arose, :

the expiry of the limitation period has no effect and an action which
is founded on the instrument may be brought at any time after the
date of registration and before the expiry of a period of 12 years
from the date when the right of action founded on the instrument
first arose.

15. ENFORCEMENT OF JUDGMENT

(1) An action to recover moneys due under a judgment of a
court is not maintainable after the expiration of a limitation period of
12 years from the date on which the judgment first becomes enforce-
able. ) :
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16. RECOVERY OF PENALTY OR FORFEITURE

(1) An action to recover a penalty or forfeiture or a sum by way
of a pPenalty or forfeiture recoverable by virtue of an eénactment js
not maintainable after the expiration of a limitation period of 2 years
from the date on which the penalty, forfeiture or sum of money by
way of a Penalty or forfeiture first became recoverable.

(2) In this section "penalty" does not include a fine to which a
person is liable on conviction for an offence.

17. ACTIONS UNDER COMPENSATION (FATAL INJURIES) ACT

An action arising under section 7 or 13 of the Com ensation
(Fatal Injuries) Act is not maintainable after the expiration of g
limitation period of 3 years from the date of the death.

18. ENFORCEMENT OF AWARD OF ARBITRATOR

(1) 1In this section "arbitration agreement" means an agreement
containing a clause requiring the submission of present or future
differences between the parties to arbitration, whether or not -

(a) an arbitrator is named in the agreement; or

(b) the differences arise under the same or a collateral agreement
between the parties,

and includes an Act or an instrument of a legislative or administrative
character where the Act or instrument provides for the submission of
differences between parties to arbitration :

Act or an instrument of g legislative or administrative character, and

(a) where the award is made under an arbitration agreement made
by deed - of 12 Vears; and

(b) in any other case - of 3 years,
from the date upon which thebrlght to enforce the award first accrued
to the plaintiff or a person through whom he claims .




(3) For the purposes of this section, the right to enforce an
award accrues on the date on which default first happens in observ-
. ance of the award, being the default in respect of which the action is
’ brought.

19. SUCCESSIVE CONVERSIONS, &c.
(1) Where -

(a) a person has a right to bring an action in relation to the con-
version or wrongful detention of goods; and

) afterwards, possession of the goods not having been recover-

ed by him or by a person claiming through him, 2 further

right to bring an action for the conversion or wrongful deten-
tion of the goods oOr to recover the proceeds of sale of the
goods accrues to him or to a person claiming through him,

an action brought upon the further right is not maintainable after the
expiration of a limitation period of 3 years from the date when the
first right to bring an action sccrued to the plaintiff or to a person
through whom he claims. )

(2) Where 2 cause of action to which sub-section (1) applies has
. accrued to any person and the period prescribed for bringing that
action or any action in respect of which a further conversion or
wrongful detention referred to in sub-section (1) has expired and he
has not, during that period, recovered possession of the chattel, the
title of that person 1o the chattel shall be extinguished as against a
purchaser, mortgagee or other person having a title to or an interest
in the chattel bona fide for value.

(3) Where, before the expiration of the period of limitation pre-
scribed by this Act for an action in respect of the further conversion
or wrongful detention of a chattel, such an action is brought, the
expiration of the period of limitation does not affect the right or title
of the plaintiff to the chattel -
(a) for the purposes of the action; or
(b) so far as the right or title is established.
20. ADMIRALTY ACTIONS
(1) In this section -
(a) rfreight” includes passage money and hire;
) nyessel" means 2 vessel used in navigation other than air
- navigation, and includes a barge, lighter or similar vessel;
and
(c) reference to salvage Or joss caused by the fault of a vessel
extends to salvage OF other expenses, consequent upon that

fault, recoverable as damages.

9
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(2)  Section 12(1)(a) extends to g right to bring an action to
recover 3 Seaman's wages but otherwise sections 12 to 20 inclusive do
hot apply to a cause of action in rem jn Admir'alty.

(3) An action to enforce g claim op lien- against g vessel or her

(4) An action to enforce g claim op lien in respect of salvage
Services shap not be brought after the expiration of a limitation
period of o years from the date when the salvage Services were
rendered. i

(5) For the burposes of gp action in z court, the court -

(a) may extend the Limitation period referred to in  sub-gec-
tion (3) op 4) to such an extent ang On such terpmg as it
d

extent Sufficient tq give g reasonable OPportunity of 50
arresting the defendant vessel.

(6) The brovisions of Part 111 do not apply to g cause of actjon
to which Sub-section (3) or (4) applies.

21. EQUITABLE RELIEF

Sections 12, 14, 15, 16, 18 and 19 do not apply, except so far as
they may be  applied by analogy, to 5 cause of action for specifie

arrears of Income is pot maintainable after the expiration of a

10
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(3) Sub-sections (1) and (2) do not apply to an action to which
section 28 applies.

(4) The provisions of this section apply to an action to recover

arrears of income from any person whether as principal, surety or
otherwise. .

93. TERMS OF RELIEF NOT TO REVIVE BARRED RIGHTS

In an action in which a party seeks relief against forfeiture of a
lease, the party seeking the relief is not to be required, as a term of
relief against forfeiture, to pay rent for the recovery of which, by
reason of the -expiration of a limitation period fixed by or under this
Act, an action would not be maintainable if brought on the date on
which the first-mentioned action was brought.

24. CONTRIBUTIONS BETWEEN TORTFEASORS
(1) An action to recover contribution under section 12 of the

Law Reform (Miscellaneous Provisions) Act 1is mnot maintainable if
brought after the first to expire of -

(a) a limitation period of 2 years from the date on which the right
of action to recover contribution tirst accrued to the plaintiff
or to a person through whom he claims; or

(b) a limitation period of 4 years from the date of the expiration
of the limitation period for the principal action.

(2) TFor the purposes of sub-section (1)(a), the date on which a
right of action to recover contribution first accrues is -

(a) if the plaintiff in the action to recover contribution or a
person through whom he claims is liable in respect of the
damage for which contribution is claimed by judgment in a
civil action or by arbitral award - the date on . which the
judgment is given or the award made, whether or not in the
case of a judgment the judgment is afterwards varied as to
quantum or damages; or

(b) if, in a case to which paragraph (a) does not apply, the
plaintiff in the action to recover contribution or a person
through whom he claims makes an agreement with a person
having a cause of action for the damage for which the cause
of action to recover contribution arises, which agreement
fixes, as between the parties to the agreement, the amount of
the liability in respect of that damage of the plaintiff in the
action for contribution or a person through whom he claims -
the date on which the agreement is made.

(3) In sub-section (1)(b), the expression tthe limitation period
for the principal action" means the limitation period prescribed by this
Act or by any other enactment (including an Act or an enactment
repealed or omitted by this Act) for the action for the liability in
respect of which contribution is sought.

11
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4) Nothing in this section affects the construction of section 12

of the Law Reform (Miscellaneous Provisions) Act.
————————==2°£aneous Provisions) Act
Division 3 - Mortgages
25. MORTGAGE UNDER REAL PROPERTY ACT
=i TROTERTY ACT

An action to redeem mortgaged property in the possession of g
mortgagee is not maintainable against that mortgagee if brought after
the expiration of a limitation period of 12 years from the date on
which that mortgagee or a person through whom he claims last -

(a) went into possession of the property; or

(b) received a bayment of principal money or interest secured by

the mortgage from the plaintiff or from a person through
whom he claims,
or, when both things happen, the later of those dates.
27. ACTIONS BY MORTGAGEE
(1) An action -

(a) to recover principal money secured by a mortgage;

(b) to recover possession of mortgaged property from a mort-
gagor; or

(c) to foreclose the equity of redemption of mortgaged property,
is not maintainable by a mortgagee after the expiration of a limitation
period of 12 years from the date on which the mortgagee first became
entitled to recover the money, to take possession of the property or
to foreclose the equity of redemption.

(2) Sub-section (1)(a) applies to a cause of action -

(a) to recover principal money from a person, whether as
principal, surety or otherwise; or

(b) to recover principal money by way of -

(i) the appointment of a receiver of mortgaged property or
of the income or profits of mortgaged property;

12
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(ii) the sale, lease or other disposition or realization of mort-
gaged property; or

(iii) any other remedy affecting mortgaged property.
28. ACTION FOR INTEREST

(1) An action to recover interest secured by a mortgage is not
maintainable by a mortgagee under the mortgage if brought after the
expiration of -

(a) a limitation period of 3 years from -

(i) the date on which the cause of action first accrued to
the plaintiff or to a person through whom he claims; or

(ii) where a mortgagee under a prior mortgage was, on the
date referred to in sub-paragraph (i), in possession of
all or any of the property comprised in the mortgage
securing the interest, and after that date discontinued
his possession - the date of discontinuance,

or, if both cases apply, the later of those dates; or
(b) the limitation period fixed by or under this Act for an action
between the same parties on a cause of action to recover the
principal money bearing the interest,
whichever limitation period first expires.
(2) For the purposes of sub-section (1), a cause of action to
recover interest secured by a mortgage includes a cause of action to
recover the interest -

(a) from a person, whether as principal, surety or otherwise;
and

(b) by way of -

(i) the appointment of a receiver of mortgaged property or
of income or profits of mortgaged property;

(ii) sale, lease or other disposition or realization of the mort-
gaged property; or

(iii) any other remedy affecting mortgaged property.

29. MORTGAGOR NOT TO ACCOUNT FOR IRRECOVERABLE
INTEREST

(1) In an action for redemption or otherwise in relation to a
mortgage of property, including an action in respect of the proceeds
of sale or other disposition or realization of property subject to a
mortgage -

13
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(a) a mortgagor is not, as against a mortgagee, to be required to
pay or account for interest which could not, by reason of the
limitation period fixed by or under this Act, be recovered in
an action by that mortgagee against that mortgagor brought
on the date on which the first-mentioned action was brought;
and

(b) in adjusting the rights of a mortgagor and a mortgagee, the
mortgagee is not to be entitled to the interest referred to in
paragraph (a).

(2) Where -
(a) interest becomes due under a mortgage; and
(b) a mortgagee -

(i) holds money on the date on which the interest becomes
due; or

(ii) after that date but before the expiration of the limitation
period fixed by or under this Act for an action on a
cause of action to recover that interest by that mortgagee
against a mortgagor, receives money; and

(c) before or after the bringing of an action to which sub-section
(1) applies, that mortgagee or a person claiming through him
properly applies that money in or towards satisfaction of that
interest,

sub-section (1) does not, as against the person so applying that
money or a person claiming through him, apply to that interest to the
extent to which it is so satisfied. :

30. OTHER REMEDIES BARRED

A mortgagee shall not, after the date on which an action to
recover principal money secured by a mortgage within the meaning of
section 27 by him against any person is barred by this Act, exercise,
as against that person or a person claiming through him, a power -

(a) of sale, lease or other disposition or realization of the mort-
gaged property;

(b) to appoint a receiver; or

(c) otherwise affecting the mortgaged property.
31. EXCLUSION OF MORTGAGE OF SHIP

This Division does not apply to a mortgage registered under thé
Imperial Act known as the Merchant Shipping Act 1894, being a mort-

gage within the meaning of that Act of a registered ship or a share
therein. .

14
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Division 4 - Trusts

32. FRAUD ON TRUST PROPERTY
(1) An action -

(a) in respect of fraud or a fraudulent breach of trust against a
person who is, while a trustee, a party or privy to the fraud
or the breach of trust, or against his successor;

(b) for a remedy for conversion to a person's own use of trust
property received by him as a trustee;

(c) to recover trust property, or property into which trust
property can be ftraced, against a trustee or against any
other person; or

(d) to recover money on account of a wrongful distribution of
trust property against the person to whom the property is
distributed or against his successor,

is not maintainable by a trustee of the trust or a beneficiary under
the trust after the expiration of -

(e) a limitation period of 12 years from the date upon which the
person entitled to bring the action first discovered or may
with reasonable diligence have discovered the facts giving
rise to the right to relief; or

(f) such other limitation period for that action fixed by or under
a provision of this Act other than this section,

whichever is the only or later to expire.

(2) Except in the case of fraud or a fraudulent breach of trust,
and except so far as concerns income converted by a trustee to his
own use or income retained and 5till held by the trustee or his suc-
cessor at the time when the action is brought, this section does not
apply to an action to recover arrears of income.

33. ACTION FOR BREACH OF TRUST

An action in respect of a breach of trust is not maintainable after
the expiration of - i

(a) a limitation period of 3 years from the date when the person
entitled to bring the action first became so entitled; or

(b) the limitation period for the bringing of the action fixed by
or under any other provision of this Act, ’

whichever is the only or later to expire.

15
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34. PROVISION FOR FUTURE ESTATES

For the purposes of this Division, a cause of action of a benefici-
ary in respect of a future estate or interest accrues on the date on
which the estate or interest becomes a present estate or interest or
on the date on which the cause of action would, but for this section,
accrue, whichever is the later.

35. BENEFICIARIES OTHER THAN PLAINTIFF

Where a beneficiary under a trust brings an action in respect of
the trust, another beneficiary under the trust is not entitled to
derive from the action a benefit for which, by reason of this Act, an
action by him is not maintainable if brought on the date on which the
first-mentioned action was brought.

PART III - POSTPONEMENT OF THE BAR

Division 1 - Disability, Confirmation, Fraud and Mistake

36. TIME NOT TO RUN WHERE PERSON UNDER DISABILITY
(1) Subject to this Division, where -
(a) a person has a cause of action;

(b) the limitation period fixed by this Act for the cause of action
has commenced to run; and

(¢) the person is under a disability,
in that case -

(d) the running of the limitation period is suspended for the
duration of the disability; and

(e) if, but for this paragraph, the limitation period would expire
before the lapse of 3 years after -

(i) the date on which he has, before the expiration of the
limitation period, ceased to be under a disability; or

(ii) the date of his death,

whichever is the earlier, the limitation period is extended so
as to expire 3 years after the earlier of those dates.

(2) This section applies whenever a person is under a disability,
whether or not he is under the same or another disability at any time
during the limitation period.

(3) This section does not apply to a cause of action to recover a

penalty or forfeiture or sum by way of penalty or forfeiture, except
where the person having the cause of action is an aggrieved party.

16
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(4) This section does not operate so as to extend a limitation
period to more than 30 years from the date when the cause of action
arose.

37. APPOINTMENT OF TUTOR

A putative defendant may apply to the Supreme Court for a dec-
laration that the person to whom the cause of action has accrued is a
disabled person and request the court to appoint a tutor to conduct
legal proceedings arising from the affairs of that person, and the
court may issue such declaration and appoint such tutor accordingly .

38. NOTICE TO PROCEED

(1) Where the Supreme Court has appointed a tutor in accord-
ance with section 37, or where a manager with power to conduct legal
proceedings has been appointed under section 16 of the Mental Health
Act or section 13 of the Aged and Infirm Persons' Property Act, a
putative defendant may serve on the tutor or manager in accordance
with this section a notice to proceed.

(2) Where a notice to proceed is served under sub-section n,
section 36(1) applies as though the person ceased, on the date of the
service of the notice, to be under a disability and does not thereafter
come under that disability.

39. INFANTS

(1) A putative defendant may serve on a parent or guardian of
an infant a notice requiring the parent or guardian to bring, as
guardian ad litem, within 6 months after the date of the service of
the notice, an action against the putative defendant based upon the
incidents identified in the notice.

(2) If a parent or guardian on .whom a notice under sub-sec-
tion (1) has been served fails to comply with the notice within the
time specified in the notice or, if the putative defendant is unable
after reasonable inquiry to trace a parent or guardian of the infant,
the putative defendant may apply to the Supreme Court for an order
appointing the Public Trustee to be the tutor of the infant for the
purpose of bringing against the putative defendant an action arising
out of the incidents stated in the notice, and the court may make an
order accordingly.

(3) Subject to section 44, where an order is made under sub-
section (2), an action upon the incidents set out in the notice shall
not be brought against the putative defendant after the expiration
of -

(a) a limitation period of 3 years from the date of the order; or

(b) the limitation period otherwise fixed by or under this Act for
the bringing of the action,

whichever is the later.
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40. FORM OF NOTICE
(1) A notice given under section 38 or 39 -
(a) shall be in writing;

- (b) shall identify generally the incidents (including the name of
the person under a disability) upon which the supposed cause
of action is based;

(c) shall give warning that a cause of action arising out of the
incidents referred to in the notice is liable to be barred by
this Act;

(d) is not an admission for any purpose by the putative
defendant; and

(e) is not a confirmation for the purposes of section 41.

(2) A notice under section 38 or 39 shall be served in accord-
ance with the Rules of the Supreme Court relating to the service of
originating process.

41. CONFIRMATION

(1) Where, after a limitation period fixed by or under this Act
for a cause of action commences to run but before the expiration of
the limitation period, a person against whom, either solely or with
other persons, the cause of action lies confirms the cause of action,
the time during which the limitation period runs before the date of
the confirmation does not count in the reckoning of the limitation
period in respect of an action by a person having the benefit of the
confirmation against a person bound by the confirmation.

(2) For the purposes of this section -
(a) a person confirms a cause of action if, but only if -

(i) he makes in writing, and signs, an acknowledgment to a
person having, either solely or with other persons, the
cause of action, of the right or title of the person to
whom the acknowledg’ment is made; or

(ii) he makes, to a person having, either solely or with other
persons, the cause of action, a payment in respect of the
right or title of the person to whom the payment is made;

(b) a confirmation of a cause of action to recover interest on
principal money operates also as a confirmation of a cause of
action to recover the principal money; and

(c) a confirmation of a cause of action to recover income falling
due at any time operates also as a confirmation of a cause of
action to recover income falling due at a later time on the
same account.
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(3) For the purposes of this section, where a person. has, either
solely or with other persons, a cause of action to foreclose the equity
.of redemption of mortgaged property or to recover possession of mort-
gaged property, a payment to him of principal or interest secured by
the mortgage, or a payment to him otherwise in respect of the right

or title to the mortgage, is a confirmation by the payer of the cause
-of action.

(4) A person may rely upon a confirmation -

(a) if the confirmation is made to him or to a person through
whom he claims; and

(b) notwithstanding that the right of action to which the confir-
mation relates is enjoyed by him jointly with other persons.

(5) A person is bound by a confirmation if -
(a) he is the maker of the confirmation; or

(b) the right to bring the action in respect of “which the confir-
mation was made subsequently becomes, by devolution or suc-
cession, a right to bring the action against him.

42. RIGHTS OF ACTION BASED ‘ON FRAUD OR DECEIT
(1) Subject to sub~section (2), where -
(a) there is a cause of action based on fraud or deceit; or

(b) a cause of action or the identity of a person against whom a
cause of action lies is fraudulently concealed,

the time which elapses after a limitation period fixed by or under this
Act for the cause of action commences to run, and before the date on
which a person having, either solely or with other persons, the cause
of action first discovers, or may with reasonable diligence discover,
the fraud, deceit or concealment, as the case may be, does not count
in the reckoning of the limitation period for an action on the cause of
action by him or by a person claiming through him against a person
answerable for fraud, deceit or concealment.

(2) Sub-section (1) has effect whether the limitation period for
the cause of action would, but for,that sub-section, expire before or
after the date referred to in that sub-section.

(3) For the purposes of sub-section (1), a person is answerable
for fraud, deceit or concealment if, but only if -

(a) he is a party to the fraud, deceit or concealment; or

(b) he is, in relation to the cause of action, a successor of a
party to the fraud, deceit or concealment under a devolution
from the party occurring after the date on which the fraud,
deceit or concealment first occurred.
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(4) Wheére property is, after the first occurrence of fraud,
deceit or concealment, purchased for wvaluable consideration by a
person who is not a party to the fraud, deceit or concealment and
does not, at the time of the purchase, know or have reason to believe
that the fraud, deceit or concealment has occurred, sub-section (1)
does not apply to postpone the commencement of the limitation period
fixed by or under this Act in respect of the right to bring an action
against. the purchaser or a person claiming through him.

43. MISTAKE

(1) Subject to sub-section (3), where there is a cause of action
for relief from the consequences of a mistake, the time which elapses
after a limitation period fixed by or under this Act for the cause of
action commences to run, and before the date on which a person
having, either solely or with other persons, the cause of action first
discovers, or may with reasonable diligence discover, the mistake
does not count in the reckoning of the limitation period for an action
by him or by a person claiming through him.

(2) Sub-section (1) has effect whether the limitation period for
the cause of action would, but for this section, expire before or after
the date mentioned in that sub-section.

(3) Where property is, after a transaction in which a mistake is
made, purchased for valuable consideration by a person who does
not, at the time of the purchase, know or have reason to believe that
the mistake has been made, sub-section (1) does not apply to a
limitation period for a cause of action for relief from the consequences
of the mistake against the purchaser or a person claiming through
him.

Division 2 - General Extension of Period of Limitation

44, EXTENSION OF PERIODS

(1) Subject to this section, where this or any other Act, or an
instrument of a legislative or administrative character prescribes or
limits the time for -

(a) instituting an action;

(b) doing an act, or taking a step in an action; or

(c) doing an act or taking a step with a view to instituting an
action,

a court may extend the time so prescribed or limited to such an
extent, and upon such terms, if any, as it thinks fit.

(2) A court may exercise the powers conferred by this section in
respect of an action that it -

(a) has jurisdiction to entertain; or

20



Limitation

. (b) would, if the action were not out of time, have jurisdiction to
entertain.

(3) This section does not -
(a) apply to criminal proceedings; or

(b) empower a court to extend a limitation period presc'ribed by
this Act unless it is satisfied that -

(i) facts material to the plaintiff's case were not ascertained
by him until some time within 12 months before the expir-
ation of the limitation- period or occurring after the
expiration of that period, and that the action was insti-
tuted within 12 months after the ascertainment of those
facts by the plaintiff; or

(ii) the plaintiff's failure to institute the action within the
limitation period resulted from representations or conduct
of the defendant, or a person whom the plaintiff reason-
ably believed to be acting on behalf of the defendant,
and was reasonable in view of those representations or
that conduct and other relevant circumstances,

and that in all the circumstances of the case, it is just to
grant the extension of time.

(4) Where an extension of time is sought under this section in
respect of the commencement of an action, the action may be insti-
tuted in the normal manner, but the process by which it is instituted
must be endorsed with a statement to the effect that the plaintiff
seeks an extension of time pursuant to this section.

(5) Proceedings under this section may be determined by the
court at any time before or after the close of pleadings.

(6) This section does not -

(a) derogate from any other provision under which a court may
extend or abridge time prescribed or limited by an Act or an
instrument of a legislative or administrative character; or

(b) affect a rule of law or equity under which a limitation period
affecting a right to bring an action may be extended or
within which an action may be brought notwithstanding the
expiration of the limitation period.

(7) This section extends to an action in which the damages
claimed consist of or include damages in respect of personal injuries
to any person or to an action which arises under the Compensation
(Fatal Injuries) Act notwithstanding that the limitation period for that
action has expired before -

(a) the commencement of this Act; or
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(b) an application is made under this section in respect of the
action.

PART IV - MISCELLANEOUS

Division 1 - Arbitration

45. INTERPRETATION

(1) In this Division, the expression "provisions for
arbitration" - ™

(a) means the provisions of an agreement to submit present or
future differences to arbitration whether an arbitrator is
named in the agreement or not or whether or not the differ-
ences arise under the same or some other collateral agreement
between the parties; and

.(b) includes the provisions of an Act, or an instrument of a legis-
lative or administrative character, requiring or permitting the
determination of a dispute by arbitration or relating to such
an arbitration.

(2) Where the provisions for arbitration consist of or include the
provisions of an Act or an instrument of a legislative or admini-
strative character, this Division has effect subject to those
provisions.

46. APPLICATION TO ARBITRATION

(1) This Act applies to an arbitration in a similar manner to
which it applies to other actions.

(2) An arbitration relating to a difference or matter under a
provision for arbitration is not maintainable after the expiration of the
limitation period fixed by or under this Act in respect of the right to
bring an action for relief of the kind sought in the arbitration.

47. DATE WHEN CAUSE OF ACTION ACCRUES

Notwithstanding a term in provisions to arbitrate to the effect
that a cause of action shall not accrue in respect of a matter required
by the provisions to be referred until an award is made under the
provisions, the cause of action shall, for the purposes of this Act,
whether in its application to arbitrations or to other proceedings, be
deemed to have accrued in respect of that matter at the time when it
would have accrued but for that term in the provisions to arbitrate.

48. DATE OF COMMENCEMENT OF ARBITRATION
(1) For the purposes of this Division, where -
(a) the provisions for arbitration require or permit a party to the
provisions to give notice in writing to another party requiring

the other party to -
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(i) appoint or concur in appointihg' an arbitrator; or

(ii) submit or concur in submitting a difference or matter to a
person named or designated in the provisions as
arbitrator; or

(b) in a case to which paragraph (a) does not apply, a party to
the arbitration takes a step required or permitted by the pro-
visions for the purpose of bringing a difference or matter
before an arbitrator and gives to another party notice in
writing of the taking of the step,

the arbitration is commenced as between the party giving the notice

and the party to whom the notice is given on the date on which the
notice is given.

(2) For the purposes of sub-section (1), the date on which a
notice is given is the date, or the earlier or earliest of the dates, on
which the party giving the notice -

(a) delivers it to the party to whom it is to be given;

(b) leaves it at the usual or last-known place of business or
residence of the party to whom it is to be given;

(¢) posts it by certified mail to the party to whom it is to be
given at his usual or last-known place of business or
residence; or

(d) gives the notice in a manner required or permitted by the
provisions for arbitration.

Division 2 - General

49, JOINT RIGHTS OF ACTION

Where, but for this Act, 2 or more persons would have a right to
bring an action jointly and by reason of the application of this Act,
the right of one or more of them to bring the action is barred, an
action may nevertheless be brought by the other or others of them.

50. JOINT LIABILITY

Where, but for this Act, 2 or more persons would be liable to be
sued jointly, and by reason of the application of this Act, an action
may not be brought against one or more of them, an action may never-
theless be brought against the other or others of them.

51. REGULATIONS

The Administrator may make regulations, not inconsistent with
this Act, prescribing all matters required or permitted by this Act to
be prescribed or necessary or convenient to be prescribed for carry-
ing out or giving effect to this Act.
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SCHEDULE
Section 3
Part I
Year and chapter Subject or title Extent to which
Act ceases to
apply to the
Territory
31 Eliz.1.c.5 The Common Informers Section 5
. Act 1588
21 Jac.1l.c.16 The Limitation Act, The whole Act
4 1623
4 and 5 Anne ¢.3 The Administration Sections 17, 18
(or 4 and 5 Anne c.16) of Justice Act, 1705 and 19
9 Geo. 3. c.16 The Crown Suits The whole Act
Act, 1769
Part II

An Ordinance to protect Justices of the Peace from Vexatious Actions
for acts done by them in the execution of their Office, No. 9 of 1849.

The Summary Procedure on Bills of Exchange Act, 1858. No. 4 of
1858.

The Limitation of Suits and Actions Act, 1866. No. 14 of 1866-67.
An Act to provide for the Recovery of Damages caused by Negligence -
on the part of Persons employed by the Government of South
Australia in certain cases, No. 17 of 1874.

The Quarantine Act, 1877. No. 64 of 1877.

The Destitute Persons Act, 1881. No. 210 of 1881.

The Water Conservation Act, 1886. No. 392 of 1886,

The Mﬁnicipal Corporations Act, 1890. No. 497 of 1890.
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Part III-

Number and
year of Act

Short title

How affected

No.

237 of 1881

Marine Board and
Navigation Act, 1881

Section 374 ceases
to have effect in

. the Northern
Territory as a

law of the
Northern
Territory.
Part IV
Number and year Short title Amendment
of Act
No. 380 of 1886 The Real Property Act Omit section 215
No. 26 of 1928 Justices Act Omit sections 194,
' 195 and 196,
Omit from section
197 the word
"such"
No. 13 of 1940 Lottery and Gaming Omit section 96
Act
No. 6 of 1941 Local Courts Act Omit section 286
No. 18 of 1955 Local Government Act Omit sections 404
and 415
No. 8 of 1959 Housing Act Omit section 35
No. 35 of 1963 Sheriff Act Omit section 24
No. 36 of 1974 Compensation (Fatal Omit section 9
Injuries) Act
No. 1 of 1975 Cyclone Disaster Omit section 15

Emergency Act
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