No. 53 of 1985

AN ACT

To impose a levy on the consumption
of certain energy resources
[Assented to 25 November 1985]

E it enacted by the Legislative Assembly of the Northern Territory of
Australia, with the assent as provided by the Northern Territory
(Self-Government) Act 1978 of the Commonwealth. as follows:
PART I - PRELIMINARY
1. SHORT TITLE

This Act may be cited as the Energy Resource
Consumption Levy Act 1985.

2. COMMENCEMENT

This Act shall come into operation on 1 December
1985,

3. INTERPRETATION

(1) In this Act, wunless the contrary intention
appears -

"approved" means approved by the Commissioner;
"Commissioner" means the person for the time being
holding the office of Commissioner of Taxes
under the Taxation (Administration) Act;
"consumer" means -
(a) in the case of a person who consumes or

has at any time consumed levy oil but is
not a member of a group - that person; or
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(b) in the case of such a person who is a
member of a group - that group;

"consumption year" means a period of 12 months

commencing with the first day of the month in

v respect of which a consumer is required to
f‘register under section 7;

"eﬁérgy resource consumption levy" or "levy" means
" the levy imposed under section 6;

"fuel o0il or distillate" means oil having character-
istics which, among persons experienced in the
petroleum industry, would generally cause the
0il to be regarded as fuel oil or, as the case
may be, distillate;

"group" means a group within the meaning of
section 4;

"levy oil" means fuel o0il or distillate and includes
such other o0il as may be prescribed as being
levy oil, but does not include levy oil which
the Commissioner is satisfied is consumed in or
by a motor vehicle;

"motor vehicle" means any motor vehicle whether
capable of being used on or off a road, and
includes a ship, boat or other vessel, and also
includes an aircraft or hovercraft;

"registered consumer'" means a consumer registered
under section 7(1).

(2) Where there is disagreement between the
Commissioner and a person as to whether oil is levy oil
for the purposes of this Act, the Commissioner shall
refer the matter to the Secretary of the Department of
?ines and Energy for decision, which decision shall be

inal.

(3) Where a consumer is a group, the member of that
group that is or appears to be the greatest consumer of
levy o0il in a consumption year shall, for all the purposes
of this Act, be deemed to be the group and liable
accordingly. :

4, GROUPS

(1) For the purposes of this Act, 2 corporations
constitute a group if they are, by reason of section 6(5)
of the Companies Act, to be deemed, for the purposes of
that Act, to be related to each other.

(2) For the purposes of this Act, where the same
person has, or the same persons together have, a controll-
ing interest, as referred to in subsection (3), in each of
2 businesses, the persons who carry on those businesses
constitute a group.
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For the purposes of subsection (2), the same

person has, or the same persons together have, a controll-
ing interest in each of 2 businesses if that person has,
or those persons have together, a controlling interest
under any of the following paragraphs in one of the
businesses and a controlling interest under the same or
another of the following paragraphs in the other business:

(a)

(b)

(c)

(d)

a person has, or persons together have, a
controlling interest in a business, being a
business carried on by a corporation, if the
directors, a majority of the directors or one
or more of the directors, being directors or
a director who are or is entitled to exercise a
majority in voting power at meetings of the
directors of the corporation are or is accus-
tomed or under an obligation, whether formal or
informal, to act in accordance with the direc-
tions, instructions or wishes of that person or
of those persons acting together;

a person - has, or persons together have, a
controlling interest in a business, being a
business carried on by a corporation that has a
share capital, if that person or those persons
acting together could, whether directly or
indirectly, exercise, control the exercise of,
or substantially influence the exercise of, 50%
or more of the voting power attached to voting
shares issued by the corporation;

a person has, or persons together have, a
controlling interest in a business, being a
business carried on by a partnership, if that
person or those persons -

(i) owns, or together own, (whether benefic-
ially or not) 50% or more of the capital of
the partnership; or

(ii) 1is, or ‘are together, entitled (whether
beneficially or not) to 50% or more of the
profits of the partnership;

a person has, or persons together have, a
controlling interest in a business, being a
business carried on under a trust, if that
person (whether or not as the trustee of another
trust) is the beneficiary, or those persons
(whether or not as the trustees of another
trust) are together the beneficiaries, in
respect of 50% or more of the value of the
interests in the first-mentioned trust;
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(e) a person has a controlling interest in a
business if, whether or not he is a trustee of
a trust, he is the sole owner of the business,
and persons, being 2 or more trustees of a
trust, have a controlling interest in a business
if they are the owners of the business.

(4) VWhere a corporation has a controlling interest
under subsection (3) in a business, it shall be deemed to
have a controlling interest in any other business in which
another corporation that is, by reason of section 6(5) of
the Companies Act, to be deemed for the purposes of that
Act to be related to it, has a controlling interest.

(5) Where -

(a) a person has, or persons together have, a
controlling interest under subsection (3) in a
business; and

(b) the person or persons who carries or carry on
that business has or have such a controlling
interest in another business,

the person or persons referred to in paragraph (a) shall
be deemed to have a controlling interest in the business
referred to in paragraph (b).

(6) Where -
(a) a person is a beneficiary under a trust; or

(b) two or more persons together are beneficiaries
under a trust,

in respect of 50% or more of the value of the interests
in that trust and the trustee has or trustees have under
subsection (3), a controlling interest in a business, that
beneficiary or those beneficiaries shall, for the purposes
of subsection (3), be deemed to have a controlling inter-
est in that business.

(7) In this section, "corporation" has the same
meaning as in the Companies Act.

(8) Nothing in this section shall apply to or in
relation to a person or corporation that does not consume
levy oil in the Territory.

5. ACT TO BIND CROWN

This Act binds the Crown.
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PART II - ENERGY RESOURCE
CONSUMPTION LEVY

6. IMPOSITION OF LEVY

(1) Subject to this Act, a levy is payable to the
Crown by a consumer on the total quantity of levy oil
consumed in the Territory by that consumer during a
consumption year.

(2) The rate of levy is $1 for each unit of 1,000
litres or part of such unit of levy oil consumed.

(3) No levy is payable where the levy oil consumed
by a consumer during a consumption year or such shorter
period as the consumer is a consumer is 10,000,000 litres
or less.

7. REGISTRATION
(1) A consumer who -

(a) consumed more than 830,000 litres of levy oil
in any month during the period of 12 months
immediately preceding the commencement of this
Act; or

(b) being a group, the members of which consumed in
the aggregate more than 830,000 litres of levy
oil in any month during the period of 12 months
immediately preceding the commencement of this
Act,

shall, within 15 days after the commencement of this Act,
apply to the Commissioner in accordance with an approved
form for registration under this Act.

Penalty: §$1,000.

(2) A consumer to which subsection (1) does not
apply who in any month consumes more than 830,000 litres
of levy o0il shall, within 15 days after the expiry of the
month during which the levy o0il was consumed, apply to
the Commissioner in accordance with an approved form for
registration under this Act.

Penalty: $1,000.

(3) Upon receipt of an application under subsection
(1) or (2), the Commissioner shall register the applicant
by entering the applicant's name in a register kept by him
for the purpose, and shall then give notice of the regis-
tration to the applicant.
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8. RETURNS

(1) A registered consumer or consumer required under
section 7 to apply for registration shall, within 15 days
after the expiry of each month, furnish to the Commis-
sioner in an approved form, a return specifying -

(a) the number of litres of levy oil consumed by the
consumer during that month; and

(b) the total number of litres of levy oil consumed
by the consumer -

(i) since the beginning of the month during
which his liability to register under this
Act first arose; or

(ii) since the beginning of the consumer's
consumption year,

whichever is the later.
Penalty: $1,000.

(2) Within 15 days after the expiry of a registered
consumer's consumption year or the expiry of the month
during which a registered consumer ceases to be a
consumer, the registered consumer, instead of a return
furnished wunder subsection (1), shall furnish to the
Commissioner in an approved form, a return specifying -

(a) the number of litres of levy oil consumed by the
consumer during the previous month;

(b) the total number of litres of levy oil consumed
by the consumer during the consumption year or,
as the case may be, until the consumer ceased
to be a consumer; and

(¢) details of any levy paid in respect of levy oil
consumed during the period to which the return
relates.

Penalty: $1,000.

(3) A consumer may, in a return under this section,
specify the quantity of levy oil consumed in or by a
motor vehicle.

(4) A return under this section shall contain such
other information as the Commissioner may specify.

(5) A return under this section shall be verified
by the signature of a senior administrative officer of
the consumer. '
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(6) A registered consumer or person required under
section 7 to apply for ftegistration shall, so long as he
remains a consumer, continue to furnish returns under this
section notwithstanding that the consumption of levy oil
in any month may be less than 830,000 litres.

9. ADDITIONAL RETURNS AND INFORMATION

The Commissioner may, by notice in writing, require
a consumer or a person to furnish to him, within the time
specified in the notice -

(a) such return or such further or fuller return; or

(b) such information to verify the content of any
return,

as the Commissioner requires.
Penalty: §$1,000.

10. CALCULATION OF LEVY
(1) Where -

(a) a return under section 8 is a first return or is
the first return in a new consumption year; and

(b) the product of the number of litres of levy oil
disclosed as being consumed multiplied by
12 exceeds 10,000,000, :

levy 1is calculated in accordance with the following
formula:

A
S1 x 1500

where A is the number of litres of levy oil disclosed as
being consumed.

(2) Where -

(a) a return under section 8 discloses that levy
0il has been consumed during 2 or more immed-
iately preceding months; and

(b) the product of the average number of litres of
levy o0il disclosed as being consumed each month
during the period covered by the return
multiplied by 12 exceeds 10,000,000,

levy is calculated in accordance with the following
formula:

A
1,000

S1 x
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where -

A is the average number of litres of levy oil
disclosed as being consumed each month; and
B is any levy already paid in respect of levy

0oil disclosed as having been consumed.

(3) Where an annual return or a final return under
section 8(2) discloses that the total number of litres of
levy o0il consumed during the consumption year or part to
which the return relates exceeds 10,000,000, a levy is
calculated in accordance with the following formula:

A
$1 x 17500 - B

where -
A is the total number of litres of levy oil
disclosed as being consumed; and
B is any levy alréady paid in respect of levy

oil disclosed as being consumed.
11. PAYMENT OF LEVY

A consumer liable to pay a levy calculated in
accordance with section 10 shall pay that levy to the
Commissioner within the time which the consumer is
required to furnish a return relating to the month or
other period in respect of which the levy is payable.

12. REFUNDS

(1) Where the Commissioner 1is satisfied that a
consumer who has paid a levy in respect of a consumption
year or such shorter period in relation to which he was a
consumer did not consume more than 10,000,000 litres of
levy o0il in that year or shorter period, the Commissioner
shall refund to the consumer the amount of levy so paid.

(2) Where the Commissioner is satisfied that a levy
has been overpaid in respect of a consumption year or such
shorter period in relation to which the levy payer was a
consumer, the Commissioner may refund to the consumer who
paid the levy the amount found to be overpaid.

13. LIQUIDATOR TO GIVE NOTICE

(1) A person who is the liquidator of a company
which has been a consumer registered or required ‘to be
registered under this Act shall, within 15 days after he
has become liquidator, serve on the Commissioner notice
in writing of his appointment.
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(2) The Commiss’ioner shall, as soon as practicable
after a notice under subsection (2) has been served on
him, advise the liquidator of the amount which appears to
the Commissioner to be sufficient to provide for any levy
which then is or will become payable by the company.

(3) A liquidator shall -

(a) not without leave of the Commissioner part with
any of the assets of the company of which he is
the liquidator wuntil he has been so advised;

(b) set aside out of the assets available for the
payment of a 1levy payable under subsection
(2) assets to the value of the amount so
notified, or the whole of the assets so avail-
able if they are of less than that value; and

(¢) to the extent of the value of the assets which
he is so required to set aside, be liable as
trustee to pay the levy.

(4) Where a 1liquidator fails to comply with any
provision of this section or fails as trustee to pay  the
levy for which he is 1liable under subsection (3), he
shall, to the extent of the value of the assets of which
he has taken possession and which are, or were at the
time, available to him for the payment of the levy, be
personally liable to pay the levy, and shall be guilty of
an offence.

Penalty: §1,000.

(5) Where more persons than one are appointed liqui-
dators or are required by law to carry out the winding-up
of a company, the obligations and liabilities attaching to
a liquidator under this section shall attach to each of
those persons and, where any one of those persons has paid
the levy due in respect of the company being wound up, the
other person or persons shall each be liable to pay that
person his equal share of the amount of the levy so paid.

(6) Notwithstanding anything in this section, all
costs, charges and expenses which, in the opinion of the
Commissioner, have been properly incurred by the liqui-
dator in the winding-up of a company, including the
remuneration of the liquidator, may be paid out of the
assets of the company in priority to any levy payable in
respect of the company.

14. RECOVERY OF LEVY PAID ON BEHALF OF ANOTHER

(1) A consumer who pays a levy under this Act, being
a consumer who is a member of a group and is deemed under
section 3(3) to be that group, shall be entitled to
recover as a debt from each other member of the group a
contribution of a sum which bears to the levy paid the
same proportion as the number of 1litres of levy oil
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consumed by that other member bears to the total number
of litres of levy o0il consumed upon which the levy was
paid.

(2) A person who, under this Act, pays any levy for
or on behalf of any other person who was legally bound to
pay the levy shall be entitled to recover the amount so
paid from that other person as a debt, together with the
costs of recovery, or to retain or deduct that amount out
of any money in his hands belonging to or payable to that
other person.

PART II1 - MISCELLANEOUS
15. APPLICATION OF TAXATION (ADMINISTRATION) ACT

(1) The Commissioner shall have the general adminis-
tration of this Act.

(2) Subject to this Act, all the provisions of the
Taxation (Administration) Act, with any necessary modifi-
cation, shall apply in respect of the levy as if -

(a) the levy were a duty payable under that Act;

(b) a return under this Act were a return required
under that Act; and

(¢) a consumer were a person liable to pay duty
under that Act.

16. REGULATIONS -

The Administrator may make regulations, not incon-
sistent with this Act, prescribing matters -

(a) required or permitted to be prescribed; or

(b) necessary or convenient to be prescribed for
carrying out or giving effect to this Act.
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