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NORTHERN TERRITORY OF AUSTRALIA

Act No. 66 of 2004

ANACT

to secure payments under const¡uction contracts and provide for the adjudication
of disputes about payments under construction contracts, and for related pu{poses

[Assented to 2] Decentber 2004J

[Second reading ]4 October 2004J

The tegislative Assembly of the Northern Territory enacts as follows:

PART 1- PRELIMINARY

Divísíon I - Introduetíon

l" Short titlê

This Act may be eited as TIte Construction Contracts (Security of
Payments)Act 2004.

2. Commencement

This Aet oomes into operation on the date, or respeetive dates, fixed by the
Administrator by notice inthe Gazette.

3" Object and its achievement

(1) The objeet of this Aet is to promote security of payments under
eonstruetion confacts.
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(2) The object of this Act is to be achieved by -
(a) facilitating timely payments between the pafies to construction

contracts;

O) providing for the rapid resolution of payment disputes arising under
construction contracts; and

(c) providing mechanisms for the rapid recovery of payments under
construction contracts.

Division 2 - Interpretation

Dcfinitions

In this Aet, unless the contrary intention appears -
"adjudication" means the adjudication of a payment dispute under Part 3;

"applicant", for an a-djudication, means the person who, under seetion 28,

makes application for the adjudication;

"appointed adjudicator", for a payment dispute, means the registered
adjudicator who, having been appointed under Part 3 to adjudicate
the dispute, has been served with the application for adjudication;

"civil works" includes -
(a) a road, railway, tramway, aircraft runway, canal, waterway,

harbour, port or marina;

(b) a line or cable for eleetricity or telecommunications;

(c) a pipeline for water, gas, oil, sewage or other material;

(d) a path, pavement, ramp, tunnel, slipway, dam, well,
aqueduet, drain, levee, seawall or retaining wall; and

(e) any works, apparatus, fittings, maehinery or plant associated

with any works mentioned in paragraph (a), (b), (e) or (d);

"contractor" has the mcaning in section 5(1);

"consüuetion contraet" has the meaning in section 5;

"construction work" has the meaning in seetion 6;

"determination" means a deten'nination made on an adjudieation under
Part 3 of the merits of a payment dispufe;
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Construction Contracts (Security of Payments) Act 2004

"goods", in relation to construction work, has the meaning in section 7(1);

"obligations", of a contractor under a construction contract, means the
obligations mentioned in section 5(1) the contractor has under the
contract;

"on-site services", in relation to construction work, has the meaning in
section 7(3);

"pa.rt!", to an adjudication, means the applicant and any person on whom
an application for the adjudication is served;

"payment claim" means a claim made under a construetion contract -
(a) by tho contractor to the principal for payment of an amount

in relation to the perforrnance by the contractor of its
obligations under the contract; or

O) by the principal to the oontractor for payment of an amount
in relation to the performance or non-performance by the
contractor of its obligations under the contract;

"payment dispute" has the meaning in section 8;

"prescribed appointer" means a person prescribed as such by the
Regulations;

"prineipal", for a eonsft-uetion contract, means the party to whom the
contractor is bound under the contract'

"prof'essional services", in relation to consffuetion work, has the meaning
in seetion 7(2);

"registered adjudicator" means a natural person registered as sueh under
seetion 52;

"Registrar" means the Construction Contracts Regisffar appointed under
section 49;

"Regulations" mears the Regulations nrade under this Act;

"site in the T'erritory" means a site in the Ten-itory, whether on land or
off-shore;

"working day" means a day other than a Saturday or Sunday or a public
holíday within the meaning of rhe Pwblic Holidays Act.
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5. Construction contract

(1) A construction contract is a contract (whether or not in writing)
under which a person (the "conffactor") has one or more of the following
obligations:

(a) to carry out eonstruction work;

(b) to supply to the site where construction work is being carried out
any goods that ne related to construction work;

(c) to provide, on or off the site where construction work is being
carried out, professional services that are related to the construction
work;

(d) to provide, on the site where construction work is being carried out,
on-site services that are related to the construction work.

(2) In Part 3, a construction contract includes -
(a) a contract modified under section 13; and

(b) a contract in which a provision is implied under Part 2, Division 2.

6. Construction work

(1) Construction work is any of the following work on a siûe in the
Territory:

(a) reelaiming land, draining land or preventing the subsidence,
movement or erosion of land;

(b) installing, altering, repairing, restoring, maintaining, extending,
dismanttng, demoLishing or removing any works, apparatus,
fittings, machinery or plant associated with any work rnentioned in
paragraph (a);

(c) eonstrueting the whole or a part of any eivil works, or a building or
structure, that forrns or will fonn (whether pemranently or not and
whether or not in the Territory), part of land or the seabeel (whether
above or below it);

(d) fixing or installing on or in anything mentioned in paragraph (c)
any fittings forming, or to form, (whether or Rot permanently) part
of the thing, ineluding -

fittings for eleetrieity, gas, water, f"uel oil, air, sanitation,
irrigation, teleeommunications, air-conditioning, heating,

(i)
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ventilation, fre protection, cleaning, the security of the thing
or the safety of people; and

(iÐ lifts, esealators, insulation, furniture or furnishings;

(e) altering, repairing, restoring, maintaining, extending, dismantling,
demolishing or removing anything mentioned in paragraph (c) or
any fittings described in paragraph (d) that form part of the thing;

(Ð any work that is prepamtory to, nscessary fot, an integral part of or
for the completion of any work mentioned in paragraph (a), (b), (c),

(d) or (e), including -
(Ð site or earthworks, excavating, earthmoving, tunnelling or

boring;

(iÐ layingfoundations;

(üÐ erecting, maintaining or dismantling temporffy works, a

temporary building or a temporary structure, including a
crane or other lifting equipment and scaffolding;

(iv) cleaning, painting, deeorating or treating any surface; and

(v) site restoration or landscaping;

(g) any work that is prescribed by the Regulations to be eonstruction

work for this Act.

(2) However, construction work does not include any of the following
work on a site in the Territory:

(a) drilLing for the purposes of discovering or extracting oil or natural
gas, whether or Rot on land;

(b) constructing a shaft, pit or quarry, or drilling, for the purposes of
discovering or extracting any mineral bearing or other sutlstance;

(e) constructing, installing, altering, repairing, restoring, maintaining,
extending, dismantling, demolishing or removing wholly artistic
works inclucling seulptures, installations and murals;

(d) work prescribed by ttre Regulations not to be eonstruetion work for
this Aet.

(3) In additiorr, eonstruetion work does not inelude eonstructing the

whole or part of any watereraft.
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Construction Contracts (Security of Payments) Act 2004

1. Goods and services related to construction work

(1) Goods are related to construction work if they are -
(a) materials or components (whether or not pre-fabricated) that will

form part of anything mentioned in section 6(1Xb) or (c) or of any
fittings mentioned in section 6(1Xd);

(b) any fittings mentioned in section 6(1Xd) (whether or not
pre-fabricated);

(c) plart or materials (whether supplied by sale, hire or otherwise) for
use in connection with the carying out of the construction work at
the site of the construction work; or

(d) goods prescribed by the Regulations to be goods related to
construction work for this Act.

(2) Professional services a¡e related to construction work if they are -
(a) services that are provided by a profession and that relate directly to

construction work or to assessing its feasibility (whether or not it
proceeds), including surveying, planning, costing, testing,
arehitectural, design, plan drafting, engineering, quantity surveying
and project management services, but not including aecounting,
financial or legal serviees; or

(b) serviees that are provided by a profession that are preseribed by the
Regulations to be professional services related to construction work
for this Act.

(3) On-site services are related to construction work. if tJrey are services
(other than professional services) -

(a) that relate directly to eonstruction work, including providing labour
to ca:ry out eonstructinn work; or

(b) prescribed by the Regulations to be on-site serviees related to
construction work for this Aet.

(4) The Regulations may preseribe goods, professional serviees or
on-site serviees that are not related to eonstruction work for this Act"
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8. Payment dispute

A payment dispute arises if -
(a) when the amount claimed in a payment claim is due to be paid

under the contract, the amount has not been paid in full or the claim
has been rejected or wholly or partly disputed;

(b) when an amount retained by apnry under the contract is due to be
paid under the contraet, the amount has not been paid; or

(c) when any security held by a party under the contract is due to be
returned under the contract, the security has not been returned"

Divßion 3 - Operøtion of Act

9. Construction contracts to which this Act applies

(1) This Act applies to a eonstruction contract entered into after the
commencement of this section.

(2) This Act applies to a construction contract -
(a) irrespective of whether it is written or oral or partly written and

partly oral;

(b) irrespective of where it is entered into; and

(c) irrespective of whether it is expressed to be governed by the law of
a place other than the Territory.

(3) This Act does not apply to a consffuction confract to the extent to
which it eontains provisions under which a party is bound to carry out
consffuction work, or to supply goods or serviees that are related to construetion
work, as a preseribed employee of the party for whom the work is to be carried
out or to whom the goods or services are to tre supplied.

(4) This Aet, or a provision of this Act, does not apply to a
eonstruction eontraet, or a class of construction eontraets, prescribed by the
Regulations as a contract or class of contraets to whieh this Act, or flrat provision,
does not apply.

(5) In this seetion --

"preseribcd employee" means arr employee subjeet to an award or a

eertified agreement made under lhe Workplace Relations Act 1996
of the Conunonwealth.
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10. No contracting out

(1) A provision in an agreement or affangement (whether a

construction eontract or not and whether in writing or not) that purports to
exclude, modify or restrict the operation of this Act has no effect.

(2) A provision in an agreement or affangement that has no effect
because of subsection (1) does not prejudice or affect the operation of other
provisions of the agreement or arrangement.

(3) Any purported waiver (whether in a eonstruction contract or not
and whether or not in writing) of an entitlement under this Act has no effect.

11. Act binds Crown

This Act binds the Crown in right of the Teritory and, to the extent the
Iegislative power of the Legislative Assembly permits, the Crown in all its other
capacities.

PART 2 - PROHIBITED AND IMPLIED PROYISIONS OF
CONSTRUCTION CONTRACTS

Divisíon I - Prohibited provísions

12. Pay if paid and pay when paid provisions

A provision in a construetion eontract has no effect if it purports to make
the liability of a party ("party A") to pay an arnount under the eonffact to another
party contingent (whether directly or indirectly) on party A being paid an amount
by another person (whether o¡ not a party).

13. Provisions requiring payrnent to be made after 50 days

A provision in a construction conhact that purpofis to require a payment to
be made ntore than 50 days after the payment is claimed must be read as being
amended to require the payment to be made within 28 days after it is claimed.

74. Frescribedprovisions

A provision in a construetion contract has no effect if it is a provision that
is prescribed by the Regulations to be a prohibited provision.

15. C)ther provisions of contract not affecte,il

A provision in a construction contract that has no effect beeause of
section 12 or L4 or that is modified under scetion 13 does not prejudiee or affect
the operation of other provisions of the eontract"
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Division 2 - Implied provisions

16. Variations of contractual obligations

The provisions in the Schedule, Division 1 are implied in a construction
contract that does not have a written provision about variations of the contractor's
obligations under the contract.

17. Contractor's entitlement to be paid

The provisions in the Schedule, Division 2 are implied in a construction
conffact that does not have a written provision about the amount, or a way of
determining the amount, that the eontractor is entitled to be paid for the
obligations the contractor performs.

1-8. Contractor's entitlement to claim progress payments

The provisions in the Schedule, Division 3 are implied in a eonstruetion
contract that does not have a written provision about whether or not the contractor
is able to make a claim to the principal for a progress payment for the obligatrons
under the contract the contractor has perforrned.

L9. Making payment claims

The provisions in the Schedule, Division 4 are inrplied in a eonstruction
contract that does not have a written provision about how a party must make a
elaim to another party for payment.

20" Responding to payment claims and time for payment

The provisions in the Schedule, Division 5 about the following matters are
implied in a eonstruetion cont¡aet that does not have a written provision about the
matter:

(a) when and how a party must respond to a payment elaim made by
another party;

(b) by when a payment must be made"

2I. Interest on overdue payments

The provisions in the Schedule, Division 6 are implied in a construction
eonffact that does not have a written provision about interest to be paid on any
payment that is not made at the time required by the eontract.
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22. Ownership of goods

The provisions in the Schedule, Division 7 are implied in a construction
contraot that does not have a written provision about when the ownership of
goods passes from the contractor for goods that are -

(a) related to construction work; and

(b) supplied to the site of the construction work by the contractor under
its obiigations under the contract.

23. Duties as to unfixed goods on Ínsolvency

The provisions in the Schedule, Division 8 are implied in a construction
contract that does not have a written provision about what must happen to unfixed
goods of a kind mentioned in section 22 ff either of the following persons
becomes insolvent:

(a) the principal;

(b) a person for whom, directly or indirectly, the principal is
perfonning construction work or to whom, directly or indirectly,
the principal is supplying goods or services that a¡e related to
construction work.

24. Retention money

The provisions in the Schedulo, Division 9 are implied in a construction
contract that does not have a written provision about the status of an arnount
retained by the prineipal for the performance by the conffactor of its obligations
under the contraet"

25" Interpretation of irnplied provisions

Tlae Interpretation Act and sections 4 to I (inelusive) of this Aet apply to
the interpretation of a provision that is implied in a construction contract under
this Pa¡t despite any provision in a eonsfiuction contract to the contrary.

PART 3 _ ADJUDICATION OF DISPUTES

Dívision I - Objcct af ødjudíeøtian

26" Object

The objeet of an adjudication of a payment dispute is to determine the
dispute fairly and as rapidly, infonnally and inexpensively as possible.
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Construction Contracts (Security of Payments) Act 2004

Divßion 2 - Starting adjudíratinn

27" Who can apply for adjudication

If a payment dispute arises under a eonstruction contract, any party to the

contract may apply to have the dispute adjudicated under this Part unless -
(a) an application for adjudication has already been made by a party

(whether or not a determination has been made) but subject to
section 39(2); or

(b) the dispute is the subject of an order, judgment or other finding by
an arbitrator or other person or a court or other body dealing with a

matter arising under the contract.

28. Applying for adjudication

(1) To apply to have a payment dispute adjudicated, a pæty to the

contract must, within 28 days after the dispute arises or, if applicable, within the

period provided for by section 39(2Xb) -
(a) prepare a written application for adjudication;

(b) serve it on each other party to the contract;

(c) serveiton-

(Ð if the parties to the contract have appointed a registered

adjudicator and that adjudicator consents - the adjudicator;

(iÐ if the parties to the eonhact have appointed a prescribed

appointer - the appointer; or

(iiÐ otherwise - a prescribed appointer ehosen by the party; and

(d) provide any deposit or security for the eosts of the a-djudication that

the adjudicator or preseribed appointer requires under section a6Q)
or (8).

(2) The application must -
(a) be prepared in aceordance with, and contain the infonnation

preseribed by, the Regulations;

(b) state the details ofor have attaehed to it-

(Ð the eonst¡uction oontract involved or relevant extraots of iU
and
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(iÐ 
äJr"i:iäit 

claim that has given rise to the payment

(c) state or have attached to it all the information, documents and
submissions on which the party making it relies in the adjudication.

29. Responding to application for adjudication

(1) Within 10 working days after ttre date on which a party to a
construction contract is served with an application for adjudication, the party must
prepare a written response to the application and serve it on *

(a) the applicant and on any other party that has been served with the
application; and

(b) the appointed adjudieator or, if there is no appointed adjudicator, on
the prescribed appointer on which the application was served under
section 28(1Xc).

(2) The response must -
(a) be prepared in accordance with, and contain the information

prescribed by, the Regulations;

(b) state the details of, or have attached to it, any rejection or dispute of
the payment claim that has given rise to the dispute; and

(c) state or have attaehed to it all the information, documents and
submissions on which the party making it relies in the adjudication.

30. Appointment of adjudicator in absenee of agreed appointment

(1) If an application for adjudieation is served on a prescribed
appointer, the appointer must, within 5 working days after being served -

(a) appoint a regisûered adjudicator to adjudicate the payment dispute
concerned;

(b) send the application and any response received by it to the
a-djudieator; eurd

(c) give written notiee to the parties and Registrar accordingly.

(2) ff a preseribed appointer does not make an appointment under
subseetion (l), the Registrar may appoint a registered adjudicator to adjudicate
the paymeni dispute concerned.

12



Construction Contracts (Security of Payments) Act 2004

(3) If the Registrar makes an appointment under subsection (2), the
Rogistrar must -

(a) give written notice to the prescribed appointer accordingly and

require the appointer to serve the application and any response
received by it on the adjudicator appointed by the Registrar; and

(b) give written notice to the parties accordingly

31. Disqualification of a-djudicator on grounds of conflict of interest

(1) An appointed adjudicator is disqualified from adjudicating the
dispute if the adjudicator has a material personal interest in -

(a) the payment dispute concerned;

(b) the construction contract under which the dispute has arisen; or

(c) any party to the contract.

(2) If an appointed adjudicator is disqualified, the adjudicator must
give written notice to the parties and Registrar of the disqualification and the

reasons for it.

(3) A party to a payment dispute may apply to the Registrar for, and

the Registrar may make, a declaration that the appointed adjudieator is

disqualified under subsection (1) from a.djudieating the dispute.

(4) The application must be made before the person is notified of a

deeision or determination made under seetion 33(1).

(5) If the Registrar makes the declaration sought, the Regisfrar must
give written notice to the adjudieator and the parties of the deelaration"

(6) If a notice is given under subsection (2) or (5), the following
provisions apply:

(a) unless, within 5 working days after the date of the adjudieator's
notice, all of the parties in writing authorise the adjudicator to
continue as the appointed adjudicator, the adjudicator's
appointment eeases;

(b) the applieant may again apply for adjudieation in aceorclanee with
section 2.8(t);

(c) the period starting on the date when the adjudicator was served

with the application for adjudieation and ending on and ineluding
the date when the adjudicator notifies the parties under
paragraph (a) tloes not count for seetion 28(1).

13
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(7) If the Registrar refuses to make the declaration sought, the
Registrar must give written notice to the adjudicator and the parties of the refusal.

(8)

(a)

(b)

The notice under subsection (5) or (7) must state -

a person given the notice may apply for a review of the decision to
the Local Court within 28 days after receipt of the notice.

32" Review of disqualification decision

A person who is aggrieved by a decision of the Registrar under section 31

to make or refuse to make a declaration that an appointed adjudicator is
disqualified from adjudicating a dispute may apply to the Local Court for a

review of the decision"

Divßíon 3 - AdjudÌ.cøtìon proc es s

33. Adjudicator's functions

(1) An appointed adjudicator must, within the prescribed time or any
extension of it under section 3 (3)(a) -

(a) dismiss the application without making a determination of its
merits if -
(Ð the eontract concerned is not a construction contract;

(ü) the application has not been prepared and served in
accordanee with section 28;

(üÐ an arbitrator or other person or a eourt or other body dealing
with a matter arising under a eonstn¡ction eontract makes an
order, judgment or other finding about the dispute that is the
subjeet of the application; or

(iv) satisfied it is not possible to fairly make a determination -

(A)

(B)

beeause of the eomplexity of the matter; or

because the prescribed time or åny extension of it is
not sufficient for another reason; or

(b) otherwise - determine on thc balance of probabilities whether any
party to the payment dispute is liable to make a payment or to
return any security and, if so, detemine -
(Ð the amount to be paid, or security to tre returneel, and arry

interest payable on it under section 35; ancl

the reasons for the decision; and
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(iÐ the date on or before which the amount must be paid or the
security must be returned.

(2) If the application is not dismissed or determined under
subsection (1) within the prescribed time, or any extension of it under
section 34(3)(a), the application is taken to be dismissed when the time ends"

(3) Inthis section-

"prescribed time" means -
(a) if the appointed adjudicator is served with a response under

section 29(l) - 10 working days after the date of the service
oftheresponse; or

(b) otherwise - 10 working days after the last date on which a

response is required to be served under section29(l).

34" Adjudicationprocedure

(1) For making a determination, an appointed adjudicator -
(a) must act informally and if possible make the determination on the

basis of-

(Ð the application and its attachments; and

(iÐ if a response has been prepared and served in accordanee

with section 29,theresponse and its attachments; and

(b) is not bound by the rules of evidence and may inform himself or
herself in any way the adjudicator considers appropriate"

(2) In order to obtain sufficient information to make a determination,
an appointed adjudieator may -

(a) request a party to make a, or a further, written submission or to
provide information or documents, and may set a deadline for
doing so;

(b) request the parties to attend a conferenee with the adjudieator; or

(e) unless all the paLrties objeet -
(Ð inspeet any work or thing to whieh the payment dispute

relates, provided the oecupier of any plaee eonee,rned

consents to the entry and inspection;
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(iÐ arrange for anything to which the payment dispute relates to
be tested, provided the owner of the thing eonsents to the
testing; or

(3)

(a)

(iiÐ engage an expert to investigate and report on any matter
relevant to the payment dispute"

An appointed adjudicator may-

with the Registrar's consent, extend the time for making a

determination under section 33( 1 );

(b) with the eonsent of the parties, adjudicate simultaneously 2 or more
payment disputes between the parties; or

(c) with the consent of all the parties eoncemed, adjudicate the
payment dispute simultaneously with another payment dispute.

(4) If an appointcd adjudicator adjudicates simultaneously 2 or more
payment disputes, the adjudicator may, in adjudicating one, take into account
information or documents the adjudicator receives in relation to the other and vice
versa.

(5) An adjudicator's power to make a determination is not affected by
the failure of either or both of the parties to make a submission or provide
information or documents within time or to comply with the adjudicator's request
to attend a conference with the a-djudicator"

(6) To the extent that the practiee and proeedure in relation to
adjudications is not regulated by this Part or the Regulations, an appointed
adjudieator may detenrrinc the adjudieator's own procedure.

35. Interest until determination

(1) If an appointed adjudicator detennines that a party to a payment
dispute is liable to make a payrnent, the adjudicator may also dctermine that
interest must be paid on -

(a) if the payrnent is overdue under the construction eontract : the
payment in accordance with the contract; or

(b) otherwise - the whole or a part of the payment frorn the date the
payment dispute arose at a rate not greater than the rate prescribed
by the Regulations until and ineluding the date of the
deternúnation"

(2)
interest"

Subseetion (1) does not authorise the awarding of lnterest on
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36. Costs of parties to payment disputes

(1) The parties to a payment dispute bear their own costs in relation to
an adjudication of the dispute.

(2) However, if an appointed adjudicator is satisfied a pa-rty to a
payment dispute incuned costs of the adjudication because of frivolous or
vexatious conduct on the part of, or unfounded submissions by, another party, the
adjudicator may decide that the other party must pay some or all of those costs.

(3) If an appointed adjudicator makes a decision under subsection (2),
the adjudicator must -

(a) decide the amount of the costs and the date on which the amount is
payable;and

(b) give written notice of tfie decisions and the reasons for them to the
parties.

(4) Divisions 4 and 5 apply (with the necessary changes) to a decision
made under subsection (2) as if it were a determination of an appointed
adjudicator.

37. Evidentiary value of certifïcates of completíon and amounts payable

(i) This section applies if -
(a) the construction oont¡act to which a payrnent dispute relates

provides for a person to certify -
(Ð obligations under the eontraet have been performed; or

(iÐ the amount of a payment that must be made by a party; and

(b) the certifioate is provided by a party to an adjudieation in the eourse
of adjudication.

(2) For the adjudication -

(a) if the certifioate relates to the final amount payable unde¡ the
contraot and has the effeet of finalising the contraet - the eertifieate
is taken to be conclusive evidence of its contents; or

(b) othenvise - the certificate has the evidentiary weight the appointed
adjudicator eonsiders appropriate.
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Content of determination

(1) An appointed adjudicator's decision made under section 33(1Xb)
must -

(a) be in writing;

(b) be prepared in accordanee with, and contain the information
prescribed by, the Regulations;

(c) state -
(Ð the amount to be paid and the date on or before whieh it

must be paid; or

(iÐ the security to be returned and the date on or before which it
must be returned;

(d) give reasons for the determination; and

(e) identify any information in it that, because of its eonfrdential
nature, is not suitable for publication by the Registrar under
section 54.

(2) The adjudicator must give a eopy of the decision to the parties to
the adjudication and the Registrar.

39" Dismissedapplications

(1) ff, under section 33(1)(a), an appointed adjudicator dismisses an

application for adjudication, the adjudicator must give written notice of the
decision and the reasons for it to the parties"

(2) If, under section 33(2)" m application for an adjudication of a

paymenf dispute is taken to be dismissed -
(a) this Part does not prevent a firther application being made under

this Part for an adjudication of the dispute; and

(b) any further application must be made within 28 days aftcr the

previous applieation is takcn to be dismissed"

Divisían 4 - Effect af determínntíans

40" Determinations have effeet despite other prnceedings

An appointecl adjudicator's determination is binding on the parties to thc
eonstruction contract under whieh the payment elispute concerned arose even if
other proceedings rolating to the payment dispute lmve been started before an

arbitrator or <lther person or a eourt or other body.
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41. Payment of amount determined and interest

(1) A pa.ny ftrat is liable to pay an amount under a determination must
do so on or before the date stated in the determination.

(2) Unless the determination provides otherwise, interest at the rate
prescribed by the Regulations must be paid on the part of the amount that is
unpaid after the date stated in the determination.

(3) The interest forms part of the determination.

(4) If, under section 45(l), ajudgment is entered in the terms of a
determination, interest under subsection (2) ceases to accrue"

42. Progress payment under determination to be on account

(1) This section applies if -
(a) an appointed adjudicator-

(i) determines a payrnent dispute concerning a elaim by a
confactor for payment for part performance of its
obligations under the contract but not for a final payment by
the principal; and

(iÐ determines that the principal must pay the contractor an
amount for the claim; and

(b) the prineipal, in accordance with the detennination, pays the
amount.

(2) Pa5rment of the amount is taken to be an advance towards the total
amount payablc under the oontraet by the principal to the contractor"

43" Determinationfinal

(1) If on the adjudication of a payment dispute the appointed
adjudieator makes a determination *

(a) the adjudicator cannot subsequently amend or cærcel the
determination except with the eonsent of the parties; and

(b) a party to the dispute cannot later apply for an adjudieation of the
dispute.

(2) Despite subseetion (lXa), the adjudieator may, on the application
of a party or, after notifying the parties, on the adjuelieator's own initiative, eoffeet
any of the foilowing in the detennination:

(a) an aceidental süp or omission;
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(b) a material arithmetic enor;

(c) a material mistake in the description of any peruon, thing or matter.

Dívision 5 - Enforcing determinations

44. Contractor may suspend obligations for principal's non-compliance

(1) If a determination requires the principal to pay the conffactor an
amount and the principal does not pay in accordance with the determination, the
contractor may give the principal written notice of the contractor's intention to
suspend the performance of its obligations under the contract.

(2) The notice must-

(a) be prepared in accordance with, and contain the information
prescribed by, the Regulations;

(b) state the date on which the contractor intends to suspend the
perfomance of its obligations; and

(c) be given to the principal at least 3 working days before that date.

(3) If on the date stated in the notice the principal has not paid the
contractor the amount in accordance with the determination, the contactor may
suspend the performanee of its obligations until no longer than 3 working days
after the date on which the amount is paid"

(4) Subseetion (3) does not prevent the contraetor from at any time
resuming the performance of its obligations.

(5) A contractor that suspends the performance of its obligations in
aceordance with this section -

(a) is not liable for any loss or damage suffered by the principal or by
any person claiming through the principal; and

(b) retains its rights under the contrac! including any right to tenninate
the eontraet.

45. I)etermination may bc enforced as judgment

(1) A determination may, with the leave of a eourt of competent
jurisdietion, be enforeed in the same way as a juclgment or order of the oourt to
the same effcct, and if leave is given, judgment may be entered in torms of the
detcnnination.
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(2) For subsection (1), a determination signed by an adjudicator and

certified by the Registrar as having been made by a registered adjudicator under
this Part is taken to have been made under this Part.

Divisíon 6 - Generøl

46" Costs of adjudications

(1) tf, under section 33(1), an appointed adjudicator dismisses an

application for adjudication or makes a determination of a dispute, the adjudicator
is entitled -

(a) to be paid for the adjudicator's work -
(Ð at a rate agreed between the adjudicator and the parties that

is not more than the m¿ximum rate prescribed by the

Regulations; or

(iÐ if a rate is not agreed, at the rate published under section 55

for the adjudicator; and

(b) to be reimbursed any expenses reasonably incurred in conneetion

with the work.

(2) An appointed adjudicator who is disqualified under section 31 has

the entitlements in subsection (1) for any a-djudication work done before the

disqualification is notified to the parties.

(3) Despite subseetion (1), an appoilrted adjudicator may refuse to give

notice of the a-djudicator's decision or determination under section 33(1) or 36(2)

or subsection (9) until the adjudicator has been paid and reimbursed in
accordanoe with subsection (1)"

(4) The parties involved in a payment dispute are jointly and severally

liable to pay the costs of an adjudication of the drspute"

(5) As between thernselves, the parties involved in a dispute are liable

to pay the eosts of an adjudieation of the dispute in equal shares.

(6) Subseetions (4) and (5) do not prevent a deeisiott being made under

section 36(2).

(7) An appointed adjudieator may at any time require one or more
parties to provide a reasonable deposit, or reasonable seeurity, for the costs or
antieipated eosts of the adjudication.

(B) A prescribed appointer, before appointing an adjudicator, mây

require thc applieant for adjudieation to provide a cleposit, or reasonable security,

fbr the eosts or anticipated eosts of the adjudication.
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(9) If a party involved in a dispute has paid more than the party's share

of the costs of an adjudication of the dispute, having rcgard to subsection (5), the

appointed adjudicator may decide that another parly must pay to the fust-
mentioned party the amount of the costs that would result in all the pafies paying
an equal amount of the costs"

(10) If an appointed adjudicator makes a decision under subsection (9) -
(a) the adjudicator must include in the decision the date on which the

amount is payable; and

(b) Divisions 4 ønd 5 apply (with the necessary changes) to the
decision as if it were a determination of an appointed adjudicator.

(11) An appointed adjudicator may reeover the costs of an adjudication
from a person liable to pay the costs in a court of eompetent jurisdiction as if the

costs were a debt due to the adjudicator.

(12) In this section-

"eosts of an adjudication" means -
(a) the entitlements of the appointed adjudicator under

subsection (1); and

(b) the costs of any testing done, or of any expert engaged,

uncler seetion 34(2XcXü) or (iü)"

47, Effect of this Part on civil proceedings

(1) This Part does not prevent aparty to a consftuction contract from
starting proceedings before an arbitrator or other pÈrson or a court or other body
in relation to a dispute or other matter arising under the contacl

(2) If other proeeedings are started in relation to a payment dispute that

is being adjudicated under this Part, the adjudication must prooeed despite the

proceedings unless all of the parties, in writing, require the appointed adjudicator
to discontinue the adjudieation.

(3) Evidence of anything said or elone in an adjudication is not
admissible before an arbitrator or other person or a eourt or other body, except for
an application made under seetion 31(3) or a review under section 48.

(4) An arbitrator or other person or a court or other body dealing with a

mattcr arising under a eonstruetion conffact -
(a) must, in making any award, judgment or order, allow for any

amount that has been or must bc paid to a party under a
detemination of a payment dispute arising under the eontraet; and
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(b) may make an order for the restitution of the amount paid and any
other appropriate order relating to the determination.

48. Review of adjudicator's deeÍsion to dismiss application

(1) A pemon who is aggrieved by a decision made under
section 33(1)(a) may apply to the Local Court for a review of the decision.

(2) If, on the review, the decision is set aside and referred back to the

adjudicator, the adjudicator must make a determination under section 33(1Xb)
within l0 working days after the date on which the decision is set aside or any
extension of that time agreed on by the parties.

(3) Except as provided by subsection (1), a decision or determination
of an adjudicator on an adjudication cannot be appealed or reviewed.

PART 4 _ ADMINISTRA.TION

Division I - Construction Contrøcts Regístrør

49" Registrar

(1) There is to be a Construetion Contracts Registrar.

(2) The Mimster must, by notice inthe Gazette, appoint a person to be
the Regisfar.

50. Provisions relating to appointment of non-public sector employee

(1) This section applies if the person appointed to be the Registrar is
not an employee within the meaning of the Public Sector Employment and
Management Act.

(2) The Registrar holds office for the period (not exceeding 5 years)

stated in the appointment and is eligible for re-appoinfinent.

(3) The Registrar holds office on the eonditions (including conditions
about remuneration, cxpenses and allowances) detennined by the Minister"

(4) The Minister must teminate the appointment of a person as

Registrar if the person -

(a) is found guilty of an indietable offenee, whether in the Territory or
clsewhere;

(b) beeomes bankrupt, applies to take the bcnefit of a law for the relief
of bankrupt or insolvent debtors, compounds with ereditors or
makes an assignment of, remunoration for their benefit; or

23



Construction Contracts (Security of Payments) Act 2004

(c) engages in paid employment outside the duties of the off,rce'without
the Minister's prior written approval.

(5) The Minister may terminate the appointment of a person as

Registrar -
(a)

(b)

on the ground of misbehaviour;

on the ground of inability to satisfactorily perfonn the duties of the
office, whether because of physical or mental incapacity or for any
other reason;

(o) if the person is guilty of misconduct of a kind that would, if the
person were an employee within the meaning of the Public Sector
Employment and Management Act, warrant dismissal under that
Act;or

(d) if the person is absent, without leave and without reasonable
excuse, for 14 consecutive days or 28 days itt any 12 months.

(6) A termination under subsection (4) or (5) must be given in writing
to tho person.

(7) The Minister may grant leave of absenee to the Regisftar on the
terms the Minister considers appropriate

(8) The Registrar may resign from office by written notiee given to the
Minister.

51" Funetions

The Registrar has thc functions conferred by this Aet.

Dívision 2 - Adjudícøtors and preseribed øppointers

52" Registeringadjudicators

(l) A natural person is eligible to be a registered adjudicator if the
person has the qualifications and experience preseribed by the Regulations.

(2) The Registrar may register a person as a registered adjudicator -
(a) on the application of the person; or

(b) on t-he nnmination of a preseribed appointer.

(3) The Regulations may preseribe a fee to be paid for making the
applieation or nomination.
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(4) The Registrar must not register a person as a registered adjudicator
unless satisfied the person is eligible to be registered.

(5) The Registrff may cancel a person's registration as a registered
adjudicator if satisfied the person -

(a) has ceased to be eligible to be registered; or

(b) has miscondueted, or is incompetent or unsuit¿ble to conduct,
adjudications under Part 3.

(6) The Registrar must keep a register of registered adjudicators and
make it available for public inspection at no charge.

(7) If the Registrar refuses to register a person as a registered
adjudieator or cancels a person's registration as a registered adjudicator, the
Registrar must give the person written notice stating the following:

(a)

(b)

(c)

the decision;

the reasons for the decision;

the person may apply for a review of the deeision to the Local
Court within 28 days after receipt of the notice.

53. Review of registration decision

A person who is aggrieved by a decision of the Registrar under section 52
to refuse to register the person as a registered adjudicator or to cancel the person's
registration as a registered adjudicator may apply to the Local Court for a review
of the decision.

54" Publication of adjudicators' decisions

(1) The Registrar must make available for publie inspection at no
charge the result or a report of the decisions of registered adjudicators"

(2) The Registrar must ensure there is not ineluded in the result or
report made availatrle under subsection (l) -

(a) the identities of the parÍies to the adjudication; or

(b) any information in the detennination identified under
section 38(1Xe) as being not suitable for publication beeause of its
eonfidential Ratwe.
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55. Adjudicators' and prescribed appointers' rates to be published

(1) A registered adjudicator or preseribed appointer must ensure the
rate at whieh the adjudicator or appointer charges for work under this Act is
published in a way approved by the Registrar.

(2) Subsection (1) does not prevent any of the parties from agreeing on
the rate to be charged by a registered adjudicator or prescribed appointer fo¡ work
under this Act.

(3) The published or agreed rate must not be more than the maximum
rate prescribed by the Regulations.

Division 3 - Miscellaneous provisi.ons

56" Protection from liability

(1) This section applies to a person who is or has been -
(a) an appointed a-djudicator;

(b) aprescribed appointer; or

(e) the Registrar.

(2) The person is not civilly or criminally liable for an act done or
omitted to be done by the person in good faith in the exercise or purported
exercise of a power, or the performance or purported performance of a funetion,
under this Act.

(3) Subsection (2) does not affeet any Iiability the Territory would,
apart fiom that subsection, have for the act or omission.

57. EvÍdentiaryprovisions

(1) A document purportíng to be signed by the Registrar is taken to
have been signed by the person who was at the time duly appointed as the
Registrar in the absence of evidence to the eontrary.

(2) ,4, certificate by the Registrar stating a person was or was not at a
time or in a period, or is or is not, a registered aeljudicator is proof of the content

of the certificate in the absence of evidence to the contrary.
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PART 5 _ REVIEWS OF DECISIONS

58. Application of Part

This Part applies to a person who

(a) under section 32 or 53, is entitled to apply to the Local Court for
the review of a decision of the Registrar; or

(b) under section 48(1), is entitled to apply to the Local Court for the
review of an appointed adjudicator's decision under
section 33(1Xa).

59. Application for review

The application must -
(a) be made within 28 days after the person receives notice of the

decision; and

(b) state fully the grounds on which it is made.

60. Review by Local Court

(1) On receipt of the application, the l,oeal Court rnust review the
merits of the decision.

(2) The review must be by way of hearing de novo.

6L. Operation and implementation of decision

(l) The applieation does not affect the operation or implementation of
the deeision.

(2) However, the Loeal Court may make an order staying or otherwise
affecting the operation or implementation of so much of the decision as the Court
eonsiders appropriate to effectively hear and deeide the application.

(3) The order-

(a) is subjeet to any conditions stated in it; and

(b) has effect--

(Ð for the period stated in it; or

(iÐ if no period is stated in it - until the eourt has deeided the
applieation.
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62" Decision on review

(1) On reviewing the decision, the Local Court must make an order -
(a) confirming the decision;

(b) setting the decision aside and substituting its own decision; or

(c) for a decision under section 33(1Xa) - setting the deoision aside"

(2) ff the Court makes an order under subsection (1)(b), the substituted
decision is, for this Act (other than seotion 48(1) and this Part), taken to be the
decision of the Registrar or appointed adjudicator"

(3) If the Court makes an order under subsection (1)(c), the Court must
refer the matter back to the adjudicator with the directions the Court considers
appropriate for making a determination under section 33(1)(b).

PART 6 _ MISCETLANEOUS PROVISIONS

63, Annualreport

(1) The Chief Executive Officer of the Agency administering this Act
must inelude in the Agency's annual report for each financial year areport about
the operation and effeetiveness of this Act for the year.

(2) Lr this section -
"annual report" means the annual report mentioned in section 28 of the

Public Sector Employment and Management Act.

64" Regulations

(1) The Administrator may make regulations, not inconsistent with this
Act, prescribing matters -

(a) required or permitted to bc prescribed; or

(b) necessary or convenient to be prescribed for earrying out or giving
effect to this Aet.

(2) The Regulations may provide for any of the following:

(a) fees payable, and the refund (wholly or partly) of fees paid, under
this Act;

(b) the praetiee and procedure in adjudications.
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(3) The Regulations may -
(a) make different provision in relation to -

(Ð different persons or matters; or

(iÐ different classes of persons or matters; or

(b) apply differently by reference to stated exceptions or factors.

65. Review of Act

The Minister must, as soon as practicable, conduct a review of the frst
5 years of operation of this Act.

PART 7 _ REPEATS

66. Repeal of Workmen's liens legislation

The following Acts are repealed:

(a) Act No. 575 of 1893 (SA) as it applies in the Tenitory;

(b) theWorkmen's Liens Amendment Act 2002 (ActNo" 17, 2002).
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SCHEDULE

Sections 16 to 24 (inclusive)

IMPLTED PROVISIONS

Divísion I - Vari.atinns

1. Variations must be agreed

The contractor is not bound to perform any variation of its obligations
unless the contractor and the principal have agreed on -

(a) the nature and extent of the variation of the obligations; and

(b) the amount, or a way of calculating the amount, that the principal
must pay the oontractor in relation to the variation of the

obligations.

Divisíon 2 - Contrøctor's entitlement to be pøíd

2, Contractor entitled to be paid

(1) The contractor is entitled to be paid a reasonable amount for
performing its obligations.

(2) Subclause (1) appties whether or not the eontraetor performs all of
its obligations"

Division 3 * Claims for pragress pøyments

3" Entitlement to make claim

The eontractor is entitled to make one or more claims for a progress

payment in relation to the contractor's obligations it has perfonned and for which

it has not been paid by the principal.

4. When claim can be made

(1) A elaim by the contraotor for a progress payment ean be made at

any time after the eontractor has perfonned any of its obligations'

(2) The making of a elaim for a progress payment does not prevent the

eontractor from making another claim for an amount payable to the contractor

under or in conneetion with this conffaet.
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Dívisíon 4 - Møkíng claims for payment

5. Content of claim for payment

(1) A payment claim under this confact must-

(a) be in writing;

(b) be addressed to the parfy to which the claim is made;

(c) state the name of the claimant;

(d) state the date of the claim;

(e) state the amount claimed;

(Ð for a claim by the contractor - itemise and desoribe the obligations

the contractor has performed and to which the claim relates in
sufficient detail for the principal to assess the claim;

(g) for a claim by the principat - deseribe the basis for the claim in
sufficient detail for the contractor to assess the claim;

(h) be signed by the claimant; and

(Ð be given to the party to whieh the claim is made.

(2) For a claim by the contractot, the arnount claimed must be

calculated in accordanee with this confact or, if this Çontract does not provide a

way of ealeulating the amount, the amount claimed must bc -
(a) if this contract states that the prineipal nrust pay the conffactor one

amount (the "confact sum") for ttre perfbrmance by the contractor

of all of its obligations under this eontract (the "total obligations") -
the proportion of the contract sum that is equal to the proportion

that the obligations performed and detailed in the claim are of the

total obligations;

(b) if this eontract states that the prineipal must pay the contractor in
accordance with rates stated in this eontraet -- the value of the

obligations performed and deøiled in the elaim ealeulated by
ref"erence to the rates; or

(c) otherwise .- a reasonable amount for the obligations performed and

detailed in the claim.

(3) Subelause (2) does not prevent the amount elaimed in a progress

claim from being an aggregate of amounts ealculated under one or more of
subelause (2Xa), &) and (c).
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Dívísíon 5 - Responding to pøyment clnims

Responding to payment claim by notice of dispute or payment

(1) This clause applies if -
(a) a party receives a payment claim under this contract; and

(b) the party -
(Ð believes the claim should be rejected because the claim has

not been made in accordance with this conffact; or

(iÐ disputes the whole or part of the claim.

(2) The party must -
(a) within 10 days after receiving the payment claim -

(Ð give the claimant a notice of dispute; and

(iÐ if the party disputes part of the claim - pay the amount of
the claim that is not disputed; or

(b) within 20 days after receiving the payment claim, pay the whole of
the amount of the claim.

(3) The notice of dispute must -
(a) be in writing;

(b) be addressed to the elaimanl;

(c) state the narne of the party giving the notice;

(d) state the date of the notice;

(e) identify the clairn to which the notiee relates;

(Ð if the claim is being rejected under subclause (iXb)(i) - state the

reasons for believing the elaim has not becn made in accordance

with tlus contraet;

(g) if thc clairn is being disputed under subclause (l)(bXii) - identify
eaeh item of the claim that is disputed and state, for eaeh of the

items, the reasons for disputing it; and

(h) be signed by the party giving the notiee.
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(4) If under this contract the principal is entitled to retain part of an
amount payable by the principal to the contractor -

(a) subclause (2)(b) does not affeet the entitlemont; and

(b) the principal must advise the contractor in writing (either in a notice
of dispute or separately) of an amount retained under the
entitlement.

Divísíon 6 - Interest on overdue pøyments

7" Interest payable on overdue payments

(1) Interest is payable on the part of ar. amount that is payable under
this contraet by a party to another party on or before a cer[ain date but which is
unpaid after that date.

(2) The interest must be paid for the period beginning on the day after
the date on which the amount is due and ending on and including the date on
which the amount payable is paid.

(3) The rate of interest at any time is equal to that prescribed by the
Regulations for that time.

Divisian 7 * Ownershíp of goods

8. When ownershÍp of goods supplied by contractor passes

(l) Subclause (2) applies to goods thatare-

(a) related to construction work; and

(b) supplied to the site of the eonstruction work by the contractor under
its obligations under this contract.

(2) The ownership of the goods passes from the eonfractor when
whichever of the following happens first:

(a) the contraetor is paid for the goods;

(b) the goods beeome f,rxtures"
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Divisíon I - Dutìes øbout unfixed goods on insolvency

9. Duties of principal and other persons about unfÏxed goods on
insolvency

(1) This olause applies if :

(a) goods that are related to construction work have been supplied to
the site of the construction work by the contractor under its
obligations under this contract;

(b) thecontractorhas notbeenpaidforthe goods;

(c) the goods have not become fixtures;

(d) ownership of the goods has not passed from the contractor;

(e) the goods are in the possession of or under the conhol of -
(Ð the principal; or

(iÐ a person for whom, directþ or indirectly, the principal is
performing construction work or to whom, directly or
indirectly, the principal is supplþg goods or services that
are related to construction work; ancl

(Ð the principal or that person beeomes an insolvent.

(2) The principal and the person must not, during the insolvency, allow
the goods to become fixtures or to fall into the possession of or under the control
of another person (other than the eontractor) except with the prior written consent
of the eonffactor.

(3) In addition, the prineipal and the person must allow the contractor a

reasonable opportunity to repossess the goods.

(4) In this clause -
"insolvent" means -

(a) for a natural person - an insolvent under adminisfration
within the meaning of the Corporations Act 2001; or

(b) for a body eorporate - an cxternally-administered body
eorporate within the meaning of the eorporations Aet 2001.
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Construction Contracts (Security of Payments) Act 2004

Divisíon 9 - Retentíanmoney

10" Retention money to be held on trust

If the principal retains from an amount payable by the principal to the
contractor for the performance by the contractor of its obligations part of that
amount (the "retention money"), the principal holds the retention money on trust
for the contractor until whichever of the following happens fust:

(a) the retention money is paid to the contractor;

(b) the contractor agrees in writing to give up any claim to the retention
money;

(c) the retention money ceases to be payable to the contractor under
this contract;

(d) an adjudicator, a¡bitrator or other person or a court or other body
decides the retention money ceases to be payable to the conffactor.
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