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NORTHERN TERRITORY OF AUSTRALIA

ANACT

relating to the right.s and responsibilities of users and
provid.ers of health services and community services and

providing for the resolution of complaint,s arisinq out of
the provision of those services, ârrd. for relaÈed purposes

BE it enacted by the Legislative Assembly of the Northern Territory of
Australia, with the assent as provided by the Northern Tenitory

(Self-Government) Act 1978 ofthe Commonwealth, as follows

PART 1 _ PRELIMTNARY

1. SHORT TTTLE

This Act may be cited as the Health and Community
Services CompJaints Act J-998.

2. COMMENCEMENT

This Act comes inLo operat.ion on the date fixed by
the Administrat,or by not,ice in the eazette.

3 oB,fEcTrvEs

The objectives of this Act are -
(a) Lo est.ablish a health and community services

complaints system that -

No. 29 of 1998
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Heal-th and Community Services Complaints

(i) provides an independent, just, fair and
accessible mechanj-sm for resolving
complaints betvreen users and providers of
health services and community services;

(ii) encourages and assists
to resolve complaints
other;

users and providers
directly with each

(iii)

(iv) promotes the rights
services and community

"Chief ExecuLive Officer" means a
Officer as defined in the
EmpToyment and Management Act;

1ead.s to improvement.s in healLh services
and community services and enables users
and providers to contribuLe to the review
and improvement of health services and
community services;

(v) encourages an awareness of the rights
responsibilities of users and providers
healt.h services and community services;

of users of health
services; and

and
of

Chief Executive
PubLic Sector

(b) to seE out the povrers and funct.ions of the
Commissioner; and

(c) to develop the Code of Health and Community
Rigrhts and Responsibilit.ies.

L INTERPRETA?ION

(1) In this ÀcL, unless the contrary intention
appears -

"Board" means a body prescribed by the RegulaLions;

"charterrt, in relation to a provider, means the
charter of patient ríghts issued by or on
behalf of the provider or a provider of that
kind;

uCode" means the Code of Health and Community Rights
and Responsibilities approved under secÈion
1^Á .¡vt,

"community service" means a service for aged peopte
or a service for people with a disability;

"Commission" means ¿he HealÈh and Community Services
ComplainLs Commission established by section 7;
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HeaTth and CoÍ,rnunity Servjces Compl,ajnÊs

"Commissionerrt means the Corunissioner for Health and.
Community Services Complaint,s appointed under
section 9 (l-) ;

"Cornmittee" means the Health and Community Services
Complaint,s Review Con¡nittee es Eablished by
section 78;

"complainant," means the person who makes a complaint
under section 22;

" conciliator "
section 35;

means a person appointed under

"disability't means a disability tnat -
(a) is attributable Co an int,ellectual ,psychiatric, sensory or physical

impairment. or a combination of Èhose
impaj.rment,s;

(b)

(c)

is permanent or likely t.o be permanent;

result,s in a substantially reduced
capacity for communication, learning or
mobility and Èhe need for conLinuing
support services; and

(d) may or may not
nature;

be of a chronic episodic

"employee't means a person employed under secEion 14
Lo assist, the Commissioner;

"health service" means a service provided or to be
provided in the Territory for, or purported.ly
for, the benefit of the health of a person and
includes -
(a) a service specified by the Regulations as

being a health service; and

(b) an administrative service directly related
to a health service,

but does not include a service specified by the
Regulations as noL being a health service;

" inves t.igator t' means
section 50;

a person authorised under

3



Health and Community Señices CompLajnËs

"Ombud.sman" means the Ombudsman for Ehe Northern
Territory appoint,ed under the Ombudsman
(Northern Territory) .Act and includes an actingr

Ombudsman;

"provider'r means a person who, or body that,
provides, or holds out as being able Lo
provide, a health service or community service
and includes -
(a) an employer of a provider; and

(b) a volunt.eer who provides a health service
or community service on behalf of a
provider;

"registered provider" means a provider registered by
a relevant Board,

t,relevant. Board,', in relation to
provider, means t,he Board that
provider;

a reçris t.ered
reqistered the

"service for aged peoplerr means a service provided
in the Territory specifically for aged people
or their carers and includes a service
specified by the Regulations as a service for
agred people buE does not include a service
specified by the Regulations as not being a
service for aqed people;

"service for people ürith a disability" means a
service provided in the Territory specifically
for people with a disability or their carers
and includes a service specified by the
Regulations as a service for people with a
disability but does noL include a service
specified by the Regulations as not being a
service for people with a disability;

"special needs group" includes -
(a) persons of eboriginal or Torres sLrait

Isl-ander background;

(b)

(c)

persons with disabilit.ies;

persons who -
(i) cannot communicate

(ii) have difficulty
nnglish; or

in English;

communicating

À
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HeaLth and Community Services CompTajnËs

(iii) have a cultural background
significantly differenÈ to that which
generally applies in the community;
and.

(d) persons who, because of the nature
class to which they belong,
di.sadvantage in the provision of
services or co¡nmunity services;

(d) the generally accepted sÈandard of
service or comrnunity service delivery
of a provider of that kind; and

of the
suffer
health

"user" means a person who seeks, uses or receives a
heal-th service or co¡nmunity service or to whom
a health service or community service is
administered.

(2) A person is not a user merely because Èhe
person arranges a health service or coÍtmunity service for
another person.

5. REÀSONABLENESS OF PROVTDER'S ÀCTIONS

(1) In determining whether or noL a provider has
acLed reasonably in providing a health service or
community service, the Commissioner is to have regard
to-

(a)

(b)

the Code;

until the Code is approved - the charter or the
principles set out in the Regulations, or both;

(c) afler the code is approved - the chart.er and
the principles set. ouL in the RegulaLions thaL
are not dealt with by the code;

health
expect.ed

(e) any other matt.er or information that
Commissioner considers relevanL.

the

(21 In ad.dition, in respect of a community service
thal is a service for people h¡ith a disabj.Iity, the
Commissioner may have regard to -

(a) the principles set ouL in Schedule 2 to the
ÐisabiJity Services AcE ì

(b) the objectives to be complied with in relaLion
Lo the design and implementation of programs
and services relaÈing to people wiÈh
disabitities set out in Schedule 3 to that AcL;
and

5



HeaJth and Community Services CompJajnËs

(c) any standards of service for people
disability that are specified in
in force in the Territory.

with a
any law

(3) In addition, in respect of a community service
that is a service for aged people, the Commissioner may
have regard to -

(a) the Home and Community Care National Standards
(known as the HÀCC Standards); and

(b) any standards of service for aqed people
are specified in any ]aw in force in
Territory.

6. ACT BI¡IDS CROWN

This Act binds the Crown not. only in right of
Terri-tory but also, so f ar as the Iegislative por^ier
the Legislative Assembly permits, the Crown in al1
ot.her capacities.

that.
the

the
of

its

PART 2 - HEALTH AND COMMUNTTY SERVICES
COMPLAI}üTS COMMI S SION

7 . ES?ABLISHME¡]IP OF COMMISSION

(1) The HeaLth and Community Services Complaints
Commission is est,ablished.

(2) The Commission consist,s of Lhe Commissioner and
the employees of the Com¡nission.

8. CONTROL OF COMMTSSION

The Conmissioner is responsible for the operat.ion of
the Commission.

PART 3 _ COMMISSTONER FOR HEÀLTH AND COMMUNTTY
SERVICES COMPLAINTS

9. APPOI}flTMENT OF COMMISSIONER

( 1) The Adminis trat.or lnâlr af ter receiving the
recommendat.ion of the Legislat.ive.A,ssembly, appoint a
person Lo be the Commissioner for HeaIth and Communit.y
Services Complaints.

(2) Schedule t has effect. with respect to Lhe
Commissioner and the appointment. of the Commissioner.

10. ACTTNG COt'fl4ISSIONER

(1) The Ad¡ninisLrator may appoint a person to acl
in the office of the Cornmissioner durinq -

6



HeaJth and Community Services ComplajnÊs

(a) a period, or during all period.s, when the
Commissioner is absenÈ from duty or from the
Territory or is, for any other reason, unable
to perform the duties of the office;

(b) a period when
from office; or

the Commissioner is suspended

(c) a vacancy in the office
(2) A person must, not be appointed to acL

office of the Commissioner for a continuous period.
than 3 months unless the appointment is mad.e
recommendatj-on of the Legislat,ive À,ssembly.

in the
longer

on the

(3) The appointment of a person under subsect.ion
(1) does noL prevent. a subsequent appointment of t.he
person or another person in accordance with this sect.ion.

(4) The Administrator may terminate the appointment
of a person under this sect.ion at any t.ime.

(5) A person appointed t.o act in the
Commissioner during a vacancy in the
conÈinue to act for more than 12 months.

of f ice
office

of Èhe
cannot

(6) The terms and conditions of appointment.
remuneration, expenses and allowances payable to a
appoinÈed under this section are to be determined
adminis trator.

of and
person
by the

(7) A person appointed Èo
Commissioner may exercise the
functions of the Commissioner.

act in the office of
powers and perform

the
the

1].. ÐEPUTY COMMISSIONER

(1) The Commissioner may appoint an employee to be
a Deputy Commissioner for Health and Community Services
Complaints.

(2) Subject to the direction and conÈrol of
Commissioner, a Deputy Commissioner may exercise
pov¡ers and perform the functions of the Commissioner.

1.2. POWERS AND FUNCTIONS OF COMMTSSTONER

(1) The Corunissioner has the followingr funct.ions:

(a) to inquire into and report on any matter
relat.ing ¿o health services or community
services on receivinq a complaint or on a
reference from the Minister or Lhe Legislative
Àssembly;

the
the

7



HeaLth and Conmunity Services CompJ.ajnts

(b) to encourage and assist users and provi.ders Èo
resolve complaints directly wiÈh each other;

(c)

(d)

t.o conciliate and invest.igrate complaints;

¡o record all complaints received by t,he
Commissioner or shown on returns supplied by
providers and to maint.ain a central register of
those complaints;

(e) to suggest ways of improvinq health services
and community services and promoting community
and health rights and responsibilities;

(f) to review and identify the causes of complaints
and to -
( i ) suqges t ways to rernove,

minimise those causes,.
resolve and

(ii ) sugqest \^/ays of improving policies and
procedures; and

(iii) detect. and review Èrends in the delivery
of health services and community services,-

(s) to consider, promote and recommend hrays to
improve the health and community services
complaints system;

(h) to assist providers to develop proced,ures to
effectively resolve complaints;

(j ) to provi.de information, education and advice in
relation to -
(i) this Act;

(ii) the Code; and

(iii) the procedures for resolving complaints;

(k) Èo provide information, advice and reports to -
(i) the Boards;

(ii) the purchasers of communi.ty services or
heal-th services;

(iii)

(iv)

the Minister; and

the Legislative Assembly;



HeaLth and Community Services CompJajnts

(n) Èo collect,
i.nf ormation
Äct;

and publish at
concerning the

regular intervals,
operation of this

(n) to consult wit.h -
(i) providers;

(ii) organisations that have an interest in the
provision of health services and community
services; and

(iii) organisations that. represent the interests
of users;

(p) to consider action t,aken by providers where
complaj-nLs are found. to be jusLified;

(q) Èo ensure, as far as practicable, that. persons
who wish to make a complaint are able to do so;

(r) to consult and co-operaLe with any public
authority thaÈ has a function Eo protect the
rights of individuals in the Territ.ory
consist,ent wit,h the Commissioner's functions
under this Àct.

(2) The funct,ions in subsection (1)
to any other funct.ions conferred on the
this or any oÈher Act.

are in addition
Commissioner by

(3) The Commissioner has power Èo do all things
necessary or convenient to be done in connection wit.h the
performance of his or her functions.

13. INDEPENDENCE OF COMMISSIONER

(1) Except as provided by t.his Act, the
Commissioner is not subject Lo the direction of any
person when exercisinq his or her powers or performing
his or her functions.

(2) The Commissioner is to act independently,
impartially and in the public interest when exercisinçr
his or her powers or performing his or her functions.

T4. EMPLOYEES

(1) Persons may be employed under the
EmpToyment and Management Act lo assist the
exercise his or her powers or perform
functions.

PubJic Sector
Commissioner
his or her

9



HeaJth and Cornrnunity Services CompJajnËs

(2) The Commissioner may arrange with the
Executive Officer of an Agency to use the services
Àgency to assist. the Commissioner exercise his
powers or perform his or her functions.

chief
of Lhe
or her

(3) In addition to subsection (1), the Commissioner
may employ persons to assist the Commissioner exercise
his or her powers or perform his or her funct.ions.

].5. DELEGATTONS

(1) The Commissioner may, in writing, delegate to a
person any of his or her powers and functions under t.his
Act, other than this power of delegation.

(2) A delegation under this section may be to a named
person or to a person from time to time holding, acting in
or performing the duties of an office, designation or
posi tion.

( 3 ) À povrer or f unct,ion delegat.ed under this
section, when exercised or performed by the detegate, is
to be taken to have been exercised or performed by lhe
Commissioner.

(4) A delegat.ion under this sect,ion does not prevent.
the exercise of a povrer or the performance of a function by
the Commissioner.

16. OATH OF OFFICE

(1) The Commissioner and any other person who
exercises any powers or perfot:¡ns any funct,ions under this
AcL musL, before commenci-ng exercising those powers or
performing those functions, make an oath or affirmation
that he or she -

(a) will faithfully and impartially perform those
duties; and

(b) will not diwulge any information received under
this AcL except in accordance with this AcL.

(2) The oath or affirmation of Lhe Commissloner :.s
to be made before a Judge and that of any other person is
to be made before the Commissioner.

]-7. COMMISSIONER AND EMPÍJOYEES NOT LTABLE

(1) The Conmissioner, an employee or a delegate of
Lhe Commissioner is not liable, whether on the grounds of
want of jurisdiction or any other ground, to civil or
criminal proceedings (other t,han proceedings by v/ay of
judicial review) in respect. of any act done or purported

t_0



fleal-th and Community Services CompJajnts

Èo be done under this Act or an auÈhority under this Act
unl-ess the act was done in bad faith.

(2) no civil or criminal proceedings may be brought
against the Commissioner, an employee or a delegat,e of
the Commissioner in respect of an acE referred to in
subsection (1) without the leave of the Supreme Court..

(3) The Supreme Court must not give leave unless it
is satisf ied that there is subst.ant.ial ground. f or the
contention that the person to be proceeded aqaì-nst has
acted in bad faith.

(4) Subject to this Act, the Commissioner, an
employee or a d.elegate of the Commissioner cannot be
cal-led Eo grive evidence or produce a document in a courL
or in proceedings of a judicial nature in respect of any
matter coming to his or her knowledge in the exercise of
his or her powers or the performance of his or her
functions under this Àct..

(5) In an application for judicial review, access
to evidence or documents held by the Commissioner, an
employee or a delegate of the Commissioner is subject to
the terms and conditions Ehat the Court. thinks fit to
prot.ect. the confidentiality of the evidence or document
as is envisaged and provided for under this Act..

(6) À person who is or has been the Commissioner,
an employee or a delegat,e of Lhe Commissioner is ent,itled
to be indemnified by the Territory against liability or
cost,s incurred in contesLing an action, claim or demand
broughE. or made in respect of an act done or omitt.ed to
be d.one, in good faith, in exercísing or performing, or
purportedly exercising or performing, his or her poûrers
or functions under this Act,.

18. NON.DISCLOSURE OF CERTÀIN MATTERS

(1) ?he Commissj.oner cannot require a person to
provide any information or to answer quest.ions concerning
a matter or Lo produce documents or records to the
Commissioner if the Administ,rat,or provides the
Commissioner with a certificate under t.his section in
respect of t,he matter, documents or records.

(2) The Administrator may issue a certificate
certifying that the disclosure of information concerning
a specified mat,ter (including providing informat.ion in
answer to a guestion) or the discLosure of the contenLs
of any document or record would be contrary to the public
int.erest -

(a) by reason thaL it would involve the disclosure
of communicaÈions between -

11



HeaLth and Conmunity Services CompJ-ajnËs

(i) a member of the Execut.ive Council and Ehe
Admini s trator;

(ii) a Minister and a Minister
Commonwealth or of a State or
Territory of the Commonwealth; or

of t,he
another

(iii) a Minist.er of the Commonwealth and a
Minist.er of a St,ate or another Territory
of the Commonwealt,h; or

(b) by reason that it would involve the disclosure
of del-iberations or decisions of -
(i) the Executive Council;

(ii) a commit.tee of Èhe Legislat.ive Assembly
formed for the purpose of advising the
administraLor or the Minister; or

(iii) t.he Comfnonwealth or Territ.ory Cabinet or a
commit.t.ee of the Commonwealt,h or Territ.ory
Cabinet..

19. ANNUÀIJ ANÐ SPECIAL REPORT

(1) As soon as practicable after the end of each
financial year/ the Commissioner must report in writ.ing
to the ¡¿inister on the exercise of his or her powers and
Èhe performance of his or her funct,ions during the
financial year.

(2) The Commissioner may report. at. any t,ime Lo the
Minister on any of the following:

(a) the exercise of his or her powers or the
performance of his or her functions;

(b)

(c)

(d)

(e)

(3) The Minister must t.able
Assembly a copy of the report, within
receiving it.

complaints dealt. with under Èhis Act.;

the progress and result,s of conciliations
invest.igations undertaken under this AcL;

contraventions of this Act,;

and

any other mat,ter relating to health services or
communi t,y services thaL t.he Commi s s ioner
considers appropriate.

in the Legislative
6 siLLing days after

1,2



HeaLth and Conmunity Services CompJajnËs

(4) The Speaker may authorise the Commissioner topublish a report, in the public interest or in the
interest of an Agency, authority, organisation, perso¡1 or
body, relating -

(a) qenerally to the exercise of his or her powers
or t,he performance of his or her funct.ions; or

(b) to any particular mat.ter
Commissioner.

investigated by the

(5) A report. may be published under subsection (4)
whet,her or not a matt,er dealt with in Èhe report has been
the subject of a report that. has been Èab1ed in the
Legislat.ive Assembly.

PARî 4 _ REFERENCES TO COMMISSTONER

20. REFERENCE BY MTNISTER

(1) the Minister ilây, in writing, refer to the
Commissioner any matter relat.ing to a health service or
community service.

(2) As soon as practicable after a matter is
referred under subsection (1), the Commj.ssioner must.
investigate the mat.ter and make a report t.o the Minister
on the investiqation.

2I. REFERENCE BY LEGTSLATTVE ASSEMBLY

(l-) The Legislative Assenbly
Commissioner any mat,t.er relat.ing Eo
community service.

may refer to the
a health servi-ce or

(2) As soon as pracLicable after a matter is
referred under subsection (1), the Commissioner must
invest.igate the matLer and make a reporÈ to the Speaker
on Èhe invest.igation.

PART 5- COMPLÀINTS

Ðivision L - Making CompTaints

22. PERSONS WHO MAY MAKE COMPLAINT

The following persons may make a complaint to the
Commissioner about a health service or conìmuniLy service:

(a) the user;

(b) a parent or gruardian of the useri

13



HeaLth and Connunity Services CompLajnts

(c) the donee of a power of attorney from the user
whose authority, either expressly or
implicitly, includes Èhe power to make a
complaint;

(d) a person who, under any other law or an order
of a court, has the care of t,he affai-rs of the
user;

(e) a person as a representat,ive of the user who
is-
(i) a person the Commissioner is sat.isfied has

been chosen by the user; or

(ii) where the Commissioner is satisfi-ed that.
it would be difficult or impossible for
the user to choose anybody to make a
complaínt in the user's place - a person
the Commissioner is satisfied has a
sufficient int,erest in the subject matter
of Lhe complaint;

( f ) the Chief Execut.ive Of f icer of t.he Agency
allotted responsibility for the administraLion
of the PubLic HeaLth Act by an administrative
Arrangements Order;

(s)

(h)

(j )

the Minist.er;

a provider;

a person, oLher t.han a person referred Lo in
paragraphs (a) t.o (h) (inclusive), if the
Commissioner considers that the public interest
reguires that t,he person should be permitted to
make a complaint.

23. BÀSTS OF COMPLAT}flT

(1) A complai.nt may be made in respect of one or
more of the followinq:

(a) that a provider acÈed unreasonably by not
providing a healLh service or community
service;

(b) that lhe provision of a health service or
community service or a part of a health service
or conmunity service was not necessary;

(c) that a provider acted unreasonably in providing
a health service or cornmunity service;

t4



HeaJ-th and Co¡wnunity Services CompJajnts

(d) that, a provider acted
manner of providing
communi_ty service;

unreasonably in the
health service ora

(e) that a provider acted unreasonably by denying
or restricting a user access to his or her
records that v¡ere in the provi_der,s possession;

(f) LhaL a provider act.ed. unreasonably by not
making available to a user information about
the user's condition that t.he provider was abLe
to make available;

(s) that a provider acted unreasonably
disclosing information in relat.ion to a user;

1n

(h) thaL a provider or manager acted
in respect. of a complaint made by
the provider's action that is
referred to in this section by -

(2) A reference in subsecÈion (1) (c) Lo
actinq unreasonably in providing a health
community service includes the provider failing

unreasonably
a user about
of a kind

(i) not taking, or causing to be taken, proper
action in relaÈion to the complaint; or

(ii) not properly invest.igating the complaint
or causinq it Co be properly investigat.ed;

(j) thaÈ a provider acted in disreqard of, or in a
manner inconsist.ent rnrith, any of the mat t.ers
that the Commissioner may have reqard under
section 5 in determj.ning whether or not a
provider has acted reasonably in providing a
health service or conmuniÈy service.

a provider
service or

(a) to exercise due care and skill;
(b) to t,reat. a user in an appropriate professional

manner t.hat t.ook into account. the user's needs,
wishes and background;

(c)

(d)

to respect. a user's privacy or dignity;

to provide a user with information on treatment
or health servi_ces available, in language and
terms that the user underst.ands, suffi_cient to
enable the user to make an informed decision;

Èo provide a user with a reasonable opportunity
to make an informed choice of the treatment or
services available;

(e)

15
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(f) to provide a user with adequate information on
the availability of further advice on his or
her condition or of relevant ed.ucation
proqrams;

(S) t,o provide a user ürith adeguate information on
Lhe treatment or services received; or

(h) to provide a user with a prognosis that
would have been reasonable for hi_m or her to
provided rtrith.

ir
be

(3) In subsection (1) (h) , "managter' means
who manages or is the chief executj.ve officer
described) of -

a person
(however

(a) a body by which or arr inst.itut.ion in which a
health service or conmunity service is rendered
or provided; or

(b) a prescribed body or institution or a body or
institution of a prescribed class that provides
a health service or community service.

z+ OF COMPLÀI}CTFORM

(1)

(a)

(b)

(2')

(a)

(b)

in writing siqned by the complainant

A complaint. is to disclose -
the name and address of the complainant; and

A compJ-aint may be made -
ora1ly (either in person or by any form of
dist,ance communicaLion) ; or

sufficient details of the matter
complainl t.o enable the complai-nt
assessed.

of
to

Lhe
be

(3) The Commissioner must
given to a person to make a
requests assistance.

ensure that assi-stance is
complaint if the person

(4) If a complaint. is made orally, the complainant
must confirm the complainL in writj.ng as soon as
pract.icable after it is made unl-ess the complainanL
satisfies the Commissioner thab there are good reasons
for not doing so.

(5) If a complainanL is unable Lo
complaint in writing, the Commissioner must
Lhe complaint is reduced to writing and
provided to the complainant.

confirm a
ensure thaL
a copy is

L6
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(6) A complaj-nant must. notify the Commissioner of a
chanqe of his or her nane or address as soon as possible
after the change.

(7) the Commissioner may require a complainant. to
provide his or her name and address if the Commissioner
becomes av¡are thaL the complainant has changed his or her
name or address without notifying the Commissioner.

(8) À complaint is not to be Laken to have been
received until Èhe information required by subsect.ion (2)
is received.

25. COMPLATNÀNT TO PROVIDE TNFORMATION V.IHEN REOUIRED

(1) The Commissioner may require a complainant -
(a) to provide information or documents relating to

the complaint; or

(b) to verify all or any part of the complaint by
statutory declarat.ion.

(2) The Commissioner must specify
period within which a complainant is to
subsection (1) .

a reasonabLe
comply wit.h

(3) The Commissioner may extend the period
specified under subsection (2), whether before or after
i-t expires.

Division 2 - Assessment of CompJaints

26. PRELIMINARY AND MINOR TNQUIRIES

The Commissioner may, as he or she Èhinks fj-t, make
inquiries in respect of a complaint -

(a) in order to be satisfied that -
(i) all reasonable sÈeps have

the complainant to resolve
with the provider;

i t. is not
mentioned in
or for the
subparagraph

been
the

t.aken by
cornplaint

(ii) a reasonable opportunity has been given t.o
lhe provider to resolve the complainL with
the complainant.; or

(iii) practical f or the s t.eps
subparagraph (i) to be taken

opportunity mentioned in
(ii) Lo be given; or

t7
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(b) f or

(i)

(ii )

the purposes of -
determining whet.her he or she
authorised t.o deaL with the complaint,.

if satisfied he
deal with the
wheÈher or not.
further; or

J-S

or she is authorised to
complaint., determining

Eo consider the matter

(iii) det.ermining Èhe complainL, if , having
regard Èo the nature and seriousness of
the complaint, he or she considers it may
be resolved expeditiously.

27 . ÄSSESSMEIüI

(1) The Commissioner must assess a complaint and
make a det,erminat.ion in accordance with this section
within 60 days after receiving it.

(2) Subject to subsections
Commissioner must -

(a) ref er the
Part 6;

(3) and (4), the

(b)

(c)

complaint. to a conciliator under

invest.igrate the complaint under part 7

complaint is agrainst or directJ-y
a regist,ered provider, notify the

Board in accordance with part I and
the complaint as provided for in lhat.

if the
involves
relevant.
deal with
ParEi or

(d) in accordance with section 30, t.ake no further
action on the complaint.

(3) Íf, in the
complaint -

opinion of the Commissioner, the

(a) was made by a person referred to in section 22¡

in section 23;(b) relates to
and

a matter referred Lo

the Commissioner may refer the complai_nt
Ombudsman, person or body, as Lhe case may be.

(c) is a maÈter that. falls within the functions
conferred by a 1aw of the Territory, the
Commonweal-th, a State or anot.her Territ.ory of
t.he Commonwealth on the Onbudsman or any other
person or body,

18
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(4) Lf, in the opinion of the Commissioner, the
complaint ¡^ras not made by a person referred to in section
22 or does not relate t.o a mat,t.er referred to in secÈion
23 but relates to a mat,ter thaL fa1ls within the
functions conferred by a La$¡ of the Territory, the
Commonwealth, a State or any other Territory of t,he
Comimonwealth on -

(a) the ombudsman;

(b) a relevant Board; or

(c) any other person or body,

the Commissioner must refer the complaint to
Ombudsman, Board, person or body, as the case may be

the

(5) In subsection (1), a reference to a complaint,
being received includes a complaint. that has been
referred, or referred back, to the Commissioner by the
Ombudsman or a relevant Board.

28. PROVIDER TO GIVE RESPONSE

(1) For the purposes of sectj-ons 26 and 27, the
Commissioner may require a provider to provide a written
response to issues raised in a complaint.

(2) The Commi-ssioner must specify
period within which a provider is to
subsection (1) .

a reasonable
comply with

(3) The Commissioner may ex¿end the period
specified under subsection (2), wheÈher before or after
it expires.

(4) A
comply wit.h
section.

provider must noL contravene or fail to
a requirement of the Commissioner under this

Penalty: $5,000.

29. NOTICE OF DETERMINATION AND BASIS OF COMPLATNT

(1) The Commissioner must, within 14 days of making
a deLermination under section 27 (other than a
det.ermination to take no further action on a complaint) -

(a) give written notice of the determination Lo the
complainant and the provider; and

(b) give the provider writLen details of the basis
of the complaint.

19
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(2) The Commissioner must,
a det.ermination under section
action on a complainL, give
det,ermination to -

within 14 days of making
27 Èo take no further
written notice of the

(a) the complainant; and

(b) the provider, if the provid.er has been notified
of the complaint having been made.

30. NO FURTHER ÀCTION ON COMPLAIMI

(1) The Commissioner must take no further action on
a complaint if satisfied that *

(a) the complainant is not a person referred to in
section 22;

(b) ¿he complaint does not relate to a matter
referred to in section 23;

(c) the user became aware of the circumstances
giving rise to the complaint more than 2 years
before the complaint was made;

(d) the complainant. has failed, without good reason
or cause, to take reasonable steps to resolve
wit.h the provider the maLter on which the
complaint is based;

(e) having regard to the circumstances of the case
and to any inquiries that the Commissioner has
made, if êny, investigating further the matter
raised in the complaint is unnecessary or
unjustified;

(f)

(s)

the complaint lacks substance;

the complaint. is frivolous, vexatious or was
not made in good faith; or

(h) the complaint is resolved.

(2, Subsection (1) (c) does not apply if the
Commissioner is saEisfied that the complainant. had good
reasons for not. making the complaint. within the period
referred to in that subsection.

(3) ff an issue raised in a complaint has been
determined by a court, tribunal or board, or by a person
or oLher body esLablished by a 1aw of the Territory, the
Commonwealth, a State or any other Territ,ory of the
Commonwealth, Èhe Commissioner must take no further
action on Ehe complaint to the extent to which it relates
to the issue unless, in his or her opinion, the issue

20
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relates to a matt.er t,hat was not raised before t,he court,
tribunal- or board, or the person or other body.

(4) Subject Lo subsection (5), the Commissioner
must take no further action on a complaint or an íssue
arising from a complaint if the user has commenced civil
proceedinqs seeking redress for the subject matt.er of Èhe
complaint or the issue and the court has begun to hear
the substantive matt.er.

(5) The Commissioner
arising from a complaint,
will not be determined
proceedings.

may st.i11 consider an
if satisfied that the
specifically by the

issue
issue
civil

(6) ?he Commissioner may Èake no further action on
a complaint if -

(a) a reguirement under
and the period for
has expired;

section 25 is
satisfying Èhe

unsatisfied
requirement

(b) the Commissioner has notified the compl-ainant.
in writing that the Comnissioner may decj-de t.o
Lake no further action on the complaint unless
Èhe outstanding requiremenL is sat,i.sfied within
14 days af ter the not.ice is given; and

(c) the reguiremenL is unsatisfied at the expiry of
the period and remains unsaLisfied when the
Commissioner decides to refuse to entertain Lhe
complaint.

31. WITHDRÀI^¡ÀL OF COMPLÀIÑT

(1) A complainant may withdraw a complaint by
notifying the Commissioner ora1ly or in writing.

(2) The Commissioner musL, within 14 days of being
notified ora1ly of a complaint being wiLhdrawn, by
writ.t.en notice to the complainant conf irm LhaL the
complaint has been withdrawn.

(3) The Commissioner must, within !4 days of being
notified of a complaint being withdrawn, noLify the
provider, if the provider has been notified of the
complaint having been made.

(4) The Commissioner cannot invest.igate a matter
the subject of a complaint that is withdrawn.

32. SPLITTTNG OF COMPIJAI¡ÛIS

(1) This secLion applies t.o a cornplaint. t.hat -
(a) deals wi-th more than one subject matter;

2t
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deals with more than one set

agrains t

of circumstances;

makes allegations
provider;

more than one

(d) makes more than
provider; or

one allegat.ion agains t a

(e) f or any reason is suscept,i.ble to being deal t
with in separat,e parts.

(2) The Commissioner may determine that a complaint
to which this section applies is t.o be treated as 2 or
more complaint.s if i¿ is administratively or otherwise
convenient to do so.

(3) The Commissioner must determine that a
complaint to which this section applies is to be treated.
as 2 or more complaints if it is in t,he interest of the
user to do so.

(4) The Commissioner must not make a determination
under subsection (2) or (3) unless satisfied that any
attempt at resolution or conciliation of the complaint is
not likeLy to be prejudiced by the determinaLion.

33. CONFTDENTIALTTY
PARTICULARS

OF USER' S AND COMPLAINANT'S

(1) Despite anything in this Act, the Commissioner
must not. disclose any information if he or she believes
on reasonable grounds that disclosinq the information
wi11, directly or indirectly -

(a) put the health or safeLy of any person aL risk;
(b) result i-n a person receíving a healt.h service

or communit.y service of a lower standard than
he or she would otherwise receive,.

(c) prejudice the assessment. of a complaint or an
investiqation under this AcL; or

(d) prejudice proceedings t.hat may be conducted by
a board, person or body.

(2) The Commissioner may keep information given
under secLion 24 (1) and Q) conf ident.ial íf there are
special circumstances and the Commissioner considers it
is in the complainant's int,erest Lo do so.

))
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34. ACTION ON REFERRAL OF COMPLAINT

(1) ff the Commissioner refers a complaint to aboard, person or body under this pivision, the
Commissioner must -

(a) give the board, person or body aIl documents
and information in his or her possession that.
relate t.o the complaint; and

(b) t.ake no furÈher action in relation Lo the
compl-aint unless it is referred back Lo the
Commissioner.

(2) The Commissioner may -
(a) make and retain a record of informat.ion

referred to in subsection (1); and

(b) make copies of, or take extracts from, a
document referred to in subsection (1) and
ret.ain Èhose copies or extract.s.

PART 6 _ CONCIIJIATION OF COMPf,AIICIS

35. APPOIICTMENT OF CONCILTATORS

The Commissioner may, in writing, appoint. a person
to be a conciliator.

36. OB,JECTION TO CONCILIATOR

(1) A party to a complaint may object ¡o the
complaint being referred to a conciliator for
conciliation if the conciliator has previously been
involved in a conciliation involving a party Lo the
complaint.

(2) The Commissioner may, on receivinq an objection
under subsection (1), refer the complaj-nt to another
conciliaLor.

37 . REFERR.AL TO CONCILIA"ORS

The Commissj-oner may refer a complaint Lo more Lhan
one conciliator for conciliation.

38. FUNCTION OF CONCITJIATORS

(1) A conciliat.or is to encourage settLement of a
complaint by -

(a) explaining the conciliation process and the
voluntary nature of the conciliaLion process;

)'1,
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(b) arranging discussions and negot.iations between
the complainant and the provider;

(c) assisting in the conduct
negotiat j.ons;

of discussions and

(d) assisting the complainant and provider t.o reach
agreement; and

(e) assisting in resolving the complaint. in any
other way.

(2) A conciliator must not perform, or conti_nue to
perform, the functions of conciliat.ion referred to in
subsect.ion (1) if a conflict of inEerest exist.s or mav
arise.

39. PUBLTC INTEREST

(1) Before the conciliation process conmences, the
Com¡nissioner must, inform the conciliator of any issue
raised by the complaint that the Commissioner considers
involves a mat.ter referred to in section 48 (1) (c) .

(2) On commencing the concitiation process, Lhe
conciliator must draw to the alt.ention of the complainant
and the provider any issue that the conciliat.or has been
informed of under subsection (1) .

(3 ) Durinq the conciliation process, the
conciliator must, at times he or she considers
appropriate, draw to ¡he aLtention of the complainant and
the provider any matter referred to in secÈion 48 (1) (c)
that the conciliat.or considers is raised by the
complainL.

(4 ) During the conciliation process, the
conciliator must report to the Commissioner any maÈt.er
referred to in section 48 (1) (c) thaL he or she considers
is raised by the complaint., other than an issue that. the
concilj.ator has been informed of under subsection (1) .

(5) Nothing in this section prohibits or prevent.s
the conciliator addressing all issues bet$¡een Èhe parties
to the complaint. in Lhe course of t.he conciliation
process.

40. REPRESENTATION AT CONCILIATTON

(1) A complainant or provider cannol be represented
by another person in the conciliation process unless Lhe
permission of the Commissioner is obtained.

(2) The commissioner is not to give permission
under subsection (1) unfess satisfied LhaL -

24
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(a) representation is 1ikely to assist
subst.ant.ialJ-y in resolving the complainb;

(b) the person proposed has sufficient knowl-edge of
the matters the subject of the complaint. Èo
enable the person to represent the compJ_ainant.
or provider effectively;

(c) the person proposed has authority to make
appropriate admissions on behalf of the
complainant or provider and to enLer into
binding conciliat.ion agreements on behalf of
the complainant or provider; and

(d) the complainant or provider had
other party, in writing, not less
before the request is made.

notified the
than 48 hours

permission qiven
representing a

(3) The permission of the Commissioner is subject
to the conditions determined by the Commissioner.

(4) A person representing a complainant or provider
must not contravene a condit,ion to which the permission
is subject.

(5) The Commissioner may revoke
under subsect.ion (1) if a person
complainanL or provider -

(a) contravenes a condiLion t.o which the permission
is subject; or

(b) does anything that the Commissioner considers
may inappropriately impede the concilj.ation
process.

(6) A conciliator may a1low
conciliat.ion process in order to
from a special needs group.

a person to attend the
assist a party who is

4T. PROGRESS REPORT FROM CONCTLTATOR

A conciliaÈor must provide the Commissioner with a
written report of the progress of the conciliation
process when requested to do so by the Commissioner.

42. RESULÎS REPORT FROM CONCILIATOR

(1) A conciliator musL provide
with a writ,ten report of the resulLs of
process within 28 days after -

(a) the conciLiation is completed; or

the
the

Commissioner
concil-iation
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(b) he or she is satisfied
reached.

that agreement cannot be

(2)

(a)

lhì

The report is t,o contain details of -
any agreemenb reached;

any issue of complaint, if aqreenent has not.
been reached,. and

(c) progress made towards aqreement. on any issue in
respect of which agreement. has not been
reached.

(3) The report may contain details of
the conciliat.or considers appropriat.e
Commissioner t.o take on receiving the report.

action
for

tha t
the

(4) The conciliator must provide a copy of
report to the complainant. and the provider within 28
after it. is provided to the Commissioner.

Lhe
days

43. ENFORCEABLE AGREEME}CTS

(1) If agreement is reached between a complainanl
and provider in Lhe course of the conciliat.ion process,
the agreement. may be put in a form that is binding on
them in accordance with subsection (2).

(21 An aqree¡nent is not binding unless it is -
(a) in writing;

(b) signed by all parties or t.heir authorised
represenLatives; and

(c) entered into at least L4 days afLer the firsL
aqreement was reached.

(3 ) Subsect.ions ( 1) and (2)
effectiveness of an agreement
concil j-at.ion process .

do noL affect.
reached out.side

the
t.he

(4) A conciliator -
(a) cannoL be a party Lo an agreement between a

complai-nant and provider relating to a matter
that has been dealt with in the course of the
conciliation process,. and

(b) cannot. aLLest the sj-gnature of a parLy to a
document, Lhat evidences the agreement.

26



HeaLth and Conmunity Selices CompTajnts

44. COMMISSIONER MAY END CONCILTATION

(1) On receiving a report. under section 4L
the Commissioner may terminat,e the concil_iation
if satisfied that. it is not l_ikely to bring
agreement between the complainant and provider.

(2) ff the conciliation process is terminated, the
Commissioner must. dispose of the complaint. in accord.ance
vrith section 27.

45. PROFESSIONAL MENTOR

(1) The Commissioner may appoint a person to be a
professional mentor to a conciliat.or.

or 42
process

about

ouL
may

(2) A conciliat.or may discuss any issue arising
of the performance of his or her functions wiL'h, and
seek advice from, his or her professional_ mentor.

(3) A person is not. to be appointed a professional
mentor unless he or she has, in the opinion of the
Commissioner, expertise in dispute resolut.ion or
experience as a conciliator.

(4) A person must noE. act as a professional mentor
to a conciliator to whom a complaint is referred if the
person has carried out investigations of complaints under
Part 7 and the investiqations have involved or may have
involved -

(a) a party to the complaint; or

(b) a matter referred to in the complainL.

(5) A person must. not. acL as a professional ment.or
to a conciliator to whom a complainL is referred unless
t.he person has made a st.atement in the prescribed form.

46. .A,DMINISTRÀTIVE SUPPORT STAFF

The Commissioner may arrange for an employee to
provide administraÈive support to a conciliator
performing his or her functions under this Act.

47. PRIVILEGE AND CONFIDENTIALITY

(1) A conciliator must not disclose information
obtained or evidence of anything said or admit.t.ed during
the course of the conciliation process except. -

(a) in a report made under this Part; or

)1
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(b) to his or her professional mentor
employee referred to in sect.ion 46.

Penalty: $10,000.

(2) À professional mentor or an employee
to in section 46 must not disclose informat.ion
from a conciliator by virtue of subsecÈion (1) (b)

or an

ra€arra¡l

obtained

of
for

art

Penalty: $10,000.

(3) A person, other than a conciliator,
professional mentor or an employee referred to in section
46, must. not diwulge or communicate to a person
information obtained during the conciliation process
other than for the purposes of conciliation.

Penalty: $L0,000.

(4) Evidence of anything said or admitted during
the concj.liation process -

(a) is not adnissible in proceedings before any
court, tribunal or board; and

(b) may not. be used by the Commissioner as a ground
for an investigation or ingui-ry.

(5) Nothing in lhis sectj.on prohibits the use
informati.on obtained during the conciliation process
the purposes of the prosecution of a person for
offence against. this Act.

PART 7 _ INVESTTGATIONS

Division J, - PreLiminary

48. MATTERS THAT MAY BE INVESTIGATED

(1) the Commissioner may, as he or she thinks fit,
investigate -

(a) any maÈter referred under secLion 20 (1) or
2t (t) ;

(b) a complaint that the Commissioner has decided
Lo investiqate under section 27; or

(c) an issue or question arising from a complainE
or a group of complaints if it appears to the
Commissioner -
(i) to be a significant .issue of public health

or safety or public interest; or
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(ii) to be a significanL guestion as to thepractice and procedures of a provider.
(2) An investigation referred Eo

subsectj-on (1) (c) is not to be carried ouL in a way
interferes wj.th any conciliation process in respect
complaint.

(1) The Commissioner may, in writing, appoint
person to be a professional mentor to an investigator.

a

in
that
ofa

49. LTMITATTON OF POWERS

The powers conferred by this part may be exercised
only for the purpose of an investigat,ion under t,his part.

Division 2 - Conduct of Investigation

50. AUTHORTSATION OF PERSONS TO CARRY OUT TNVESTTGATIONS

(1) The Commissioner f,ây, in writinq, authorise a
person to carry out an invest.igation of a compl_aint under
this Part.

(2, An investigator musL not carry out an
invesÈigation if the invest.igat,or has been involved. in
any conciliation process in respect of the complaint.

(3) Àn investigator when carryinqr ouL an
investigation may exercise all the powers that t.he
Commj-ssioner has when carryingr out an investigation.

51, PROFESSIONAL MENTOR

out
may

(2) An investigat.or may discuss any issue arising
of the performance of his or her functions with, and
seek advice from, his or her professional mentor.

(3) A person is not to be appointed a professional
ment.or unless he or she has, in the opinion of the
Commissioner, relevant, professional expertise.

(4) If a complaint is made against a registered
provider, the relevant Board may request the Commissioner
to appoint a prof ess j-onal- mentor to t,he investigat.or
appointed to carry out the inves t.igation of t.he
complaint.

(5) On receiving a request under subsection (4) ,

the Commissioner must consult, vrith the Board and, unless
Lhere are compelling reasons for not. doing so, must.
appoint a professj.onal mentor.
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(6) If a person is appointed a professional mentor
to an invest.igator and the person is a me¡nber of a
relevant, Board, the person must not, t.ake parL in anyproceed.ings of the Board in respect of a reqristered
provider who is Lhe subject of an investigation by t.he
inves tigator .

to
the

(7) A person must not act. as a professional mentor
an investiqator to whom a matier is referred unless
person has made a statement in the prescribed form.

be
of

!he

52. EXPERT ASSTSîANCE

(L) The Commissioner, when carrying out. an
investigaLion, may obtaj-n a report from a person
(including a regisLered provider) who, in the opinion of
the Commissioner, is sufficiently gualified or
experienced ¿o give expert advice on the matter being
inves tigated.

(2) The Commissioner must not obtain a report from
a person who has a financial or personal connect.ion with
a person who is the subject of an invest.igation or who
has any other connection with the person that may effect
the impart.iality of the report.

(3) A person who gives a report under this section
must include in iL, or annex to it, a stat.ement. in t.he
prescribed forrn.

(4) A report. given under this section may be used
in disciplinary or related proceedings before a Board..

(5) A reporÈ given under Èhis section may
admilted or used in other proceedings with Lhe consent.
the person qiving the report, the complainant and
provider against. whom the complaint is made.

(6) À person who gives a report. under t.his section
cannot be compelled to qive evidence in relation to the
report, or its conEents, in proceedings referred Eo in
subsection (5) .

53. CONDUCT OF INVESTTGATION

An investigat.ion is to be carried out in the manner
determined by the Commissioner.

54. REPRESENTATTON

A person required to appear or produce document,s
under Ehis Part may be assisted or represent.ed by another
person.
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55. USE ANÐ OBTAINTNG INFOR}4ATION

(1) If the Commissioner obtains a document.
information under this Act, other than und.er seclion
and 42, the Commissioner may use Èhe document
information for the purposes of this part..

(2) If the Commissioner believes that a person
be able to provid.e informat.ion or prod.uce a document.
other record relevant. to a matt.er being invest.igated,
Commissionermay, by nolice in writing served. onperson, reguire the person to -

(a) provide the information to the Commissioner in
writing signed by the person or, in t.he case of
a body corporate, by an officer of the body
corporate;

(b) produce Lo the Commiss j-oner Èhe document. or
record specified in the notice; or

or
4t
or

may
or

the
the

answer(c) attend before the Commissioner to
guestions relevant to the investigation

(3) A notice under subsecEion (2) is to specify the
period in which, or the Eime, daÈe and place at which,
the person is reguired to provide the information or
document or attend t.o ans\^rer quest.ions.

(4)
(2\ mus t,
notice.

A person served wj-th a notice under subsection
not conlravene or fail to comply with the

Penalty: $5,000

56. POWER TO EXAMINE WITNESSES

(1) fhe Commissioner may -
(a) administer an oath or affirmaLion to a person

required to attend before him or her under this
Part and may examj.ne the person on oath or
affirmation,'or

(b) require a person Lo verify by staLuLory
declaration -
(i) any information or document produced under

t.his Part; or

a staLement thaE the person has no
reLevanL information or documents or no
furt,her relevant information or documents
(as the case requires) .

(ii)
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(2) Ä person must not contravene
with a direction given under subsecÈion

comply

Penalty: $S, 000.

57. REFERENCE TO ANOTHER ÄUTHORTTY FOR TNVESTIGÄ,TTON

(1) The Commissioner may refer a matter raised by
or in the course of an investigat,ion to the Ombudsman or
another person, tribunal or board having por^/ers and
functions under a law of the Territory, the Commonwealth,
a State or another lerrit.ory of t.he Cofiunonr^/ealth in
respect of the matter if the Commissioner considers that
the matter should be dealt with by the Ombudsman, person,
Lribunal or board.

or fail to
(1) (b) .

(2) The Commissioner, s powers to carry
invest.igat.ion are not affected by a matter being
under subsection (1) .

58. POWERS OF ENTRY ANÐ SEARCH

out an
referred

(1) The Commissioner may,
apply to a Just.ice f or a
Commissioner -

by information on oaLh,
search warrant if the

(a) believes thaE entry and inspect.ion of premises
is necessary to enabl-e Èhe Commissioner to
carry out. an investigation under this parti or

(b) suspecLs thaL -
(i) there may be on premises a document or

other t.hing relevant. to a matter the
Commissioner is invesligating under this
Part; or

(ii ) Lhere is on premises one or more persons
referred to in subsection (6) who cannoL.,
practically or otherh/ise, exercise an
absolut.e riqht to leave the premises and
whose health and safety may be aL risk.

(2) A
satisfied as

Juslice may issue a search warrant if
to the matt.ers seE out in the informat.ion.

the
with

(3) A warrant authorises a person named in
ü¡arrant and any other person assisting the person,
force if necessary -

(a) Lo enter and remain in
in the r¡¡arran!;

lhe premises specified

(b) Lo search those premises and any person or
lhinq in ¿he premises;
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(c) to break open and search anything in thosepremises in which any documeni or other thingrelevant t.o Lhe investigrat.ion may be contained;

t.o take phot.ographs;

to seize and remove anything in the premises
that the person has reasonable grounds forbelieving is relevant to the investiôation;

(f) t.o examine, seize and remove, make copies of,
or take extract.s f rom, any documenL in thepremises that the person has reasonable ground.s
for believing is relevant Èo the investigation;

(S) to require a provider or any other person in
the premises to provide inf ormat.ion by
answering questions thaE Lhe person considers
relevant t,o the investigation,. and

(h) if Lhe premises are of a kind mentioned in
subsection (1) (b) (ii) to make arrangements
for the health and safety of a person ment.ioned.
in the subsection.

(4)

(a)

(b)

A warrant is to

be j.n a prescribed form,.

specify the premises in
made.

and

respect of which it is

(5) A warrant, remains in force
t.he day on which it is issued.

for 30 days after

(6) For Èhe purposes of subsection (l-) (b) (ii), thepersons are -
(a) persons with a ment.al or physical illness;
(b) persons who belong Lo a special needs group; or
(c) persons receiving any pensions, a]Iowances or

benefils because of age, illness or disability.
59. REIMBURSEME}ff OF EXPENSES

(1) A person required to aLtend before the
Commissioner or another person under this part is
entitled Lo be paid fees and expenses determined under
subsect.ion (2) .

(2) The Minister Rây, by not.ice in the cazette,
determine the fees and expenses to be paid Lo a person
aLtending before the Commissj.oner or another person under
this Part.
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60. USE OF DOCI]MENTS

(1) If a document is produced.
accordance with this part, or otherwise
this Act, the Commissioner may -

or seized in
obtained under

(a) take possession of the document. and make
of or take extracts from the document,. or

copJ.es

(b) ret.ain the document. f or the period that is
necessary for the purposes of the invesÈigation
to which it relates or any proceed.ings arising
as a result of the invest.igration.

(2) If the Commissioner retains a d.ocument., the
Commissioner must allow a person who would otherwise be
enlitled to inspect or make copies of the document. to do
so aL any reasonable time.

6T. USE OF INFORI,ÍATION OBTÀÍNED DURTNG TNVESTÍGATTONS

(1) Nothing in this Act prohibirs the use of
information or documents obtained during an invest.iqation
for the purposes of -

(a) the prosecution of a person for an offence
against this Act; or

(b) proceedi.ngs in respect of a registered provider
by the relevant Board.

(2) Except as provided in subsection (].), any
information or document obtained during an invest.igation
is not admissible in any proceedings before a court,
t,ribunal or board.

Division 3 - PriviTeg:e

62. WTTNESS PRTVILEGE

A person has the same privileges and i¡nmunities with
respect. to providing any information or document.s under
this Part as he or she would have in the Supreme Court.

63. PRTVILSGE IN CASE OF UNJUSTTFIABLE EXERCISE OF POWER

A person is not required to provide or produce any
information or document under this Part if t.he Supreme
Court determines that -

(a) providing or producing Èhe information or
document is like1y to -
(i) adversely affect

of the person in
or

the financial interests
a very subsLantial r¡¡ay;
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(ii¡ intrude on the privacy of an individual bydisclosing private or confidential mat.t.ers
relaLing t.o the individual_; and

(b) the purpose f or which the inf ormat.ion ordocument is required does not justify the
adverse effect or intrusion.

64. SUPREME COTIRT APPLTCATTONS

(1) The Commissioner or the
privilege may apply to the Supreme
determine the vaLidity of Lhe claim.

person claimingr
Court, for it to

(2) An application under subsection (1) is Lo be
made in accordance with the RuLes of the Supreme court
or, to the extent. the Rules do not. provide, as directed
by Èhe Supreme Court, and is to be heard in Chambers.

(3) The burden of proof is on the person seeking to
withhold t.he informat.ion or document.

(4 ) In det.ermining an application, the Supreme
CourE may make all orders necessary for the practical
operation of this Division and, in parÈicuIar, may make
orders -

(a) excusi-nq a person from providing or producing,
or requiring a person t.o provide or produce,
the whole or part of the information or
document.; or

(b) amending a notice issued under this Àct. by
which Lhe information or document was required
to be provided or produced.

(5 ) cos t.s of
Supreme Court.

an application are as ordered by the

Division 4 - Action on Investiqation

65. REPORTS

(1) The commissioner -
(a) may prepare a report. of his

conclusions aL any
investigat.ion; and

or her
time

findings and
during an

(b) must prepare a report of his or her findings at
the conclusion of an investigation.

(21 The Commissioner musL submit a report of
investigation carried out -

35

an



HeaLth and Community Services CompJajnts

(a) under secbion 48 (1) (a) , Lo
Speaker, as the case may be;

t.he Minis t.er or the

(b) under section 48 (1-) (b) , to the complainant., Lhe
provider and, where appropriate, the relevant.
Board; and

(c) under section 48 (1) (c) , Èo any person whom
Commissioner considers should receive
report,.

(3) The Commissioner may give a copy of a report
an investigation, other than an invesLigation carried
under section 48(L) (a), Lo any of the following:

of
out

(a) the Minist.er,'

(b) the provider mentioned in the reportt
(c) the provider's employer;

(d) a person or body havinq under a law of the
Territory, Lhe Commonurealth, a State or another
Territ.ory of Èhe Commonwealth a power or
functj.on that may be exercised or performed in
relat.ion to a matt.er raised in t,he report;

(e) the purchaser of a health service or
service;

any other person who the Commissioner
should receive the report,.

community

(f) considers

the
the

(4) Subject to secLion 67, a report may contain
information, comments, opinions and recommendaÈions
act.ion that the Commissioner considers appropriate.

any
for

66. NOTICE OF ACTION TO PROVIDER

(1) After investigating a complaint under this
Part, the Commissioner may, irrespect.ive of the outcome
of the investigat.ion, if he or she forms the view t.he
complaint. is just.ified -

(a) give a noLice in accordance with subsection (3)
to the provider; and

(b) advise the complainanL thaL Lhe noLice has been
given Lo the provider.

(2) After invest.igat.ing a complaint under Èhis
Part, if the Commissioner makes recommendations Lo a
provider in a report under secLion 65, he or she must -
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(a) give a notice in accordance with subsect,ion (3)
to the provider,. and

(b) advise t.he complainant that the notice has beenqiven to the provider.
(3) A notice under subsection (1) or (2) is tocontain -
(a)

(b)

the particulars of t.he compJ_aint.;

t,he reasons f or the Commissioner' s
under subsection (1) or (2), as ¿he
be; and

decision
case may

(c) any action that t,he Commissioner consid.ers
provider ougrht to take in order to resolve
issue disclosed by the investigation.

the
any

(4 ) Ä provider who is given a not.ice under this
section must,, within 45 days after receiving the notice
or any longer period that the Commissioner allows under
subsection (5), advise the Commissioner, in writing, of
the action he or she has taken to comply wiÈh the
recommendat.ions cont.ained in Èhe notice.

Penalty: $5,000.

(5) the Commissioner may extend the period referred
to in subsection (4) by not more Lhan 15 days on
receiving a writ,t.en request. from the provider before the
end of the period.

(6) If within a reasonable period after a not,ice is
given to a provider under this sect.ion, the Commissioner
is not. sat,isfied thaE the provider has t.aken appropriate
steps j-n relation to any action recommended to be taken,
the Corunissioner may, after considering the conments (if
any) made by or on behalf of the provider, send to the
MinisÈer a copy of the notice and the recommendation
Logether with a copy of the commenLs made by or on behalf
of the provider.

(7) In addition to subsection (6), the Commissioner
may give a report to t.he Minister on the mat,ters to which
the not.ice relates.

(8) The Minister musE cause a copy of a reporL
given under subsection (6) Eo be tabl_ed in the
Legislative Àssembly wi.thin 6 sitt.ings days afÈer it is
received.

(9) The Commissioner is to be taken to have given
notice under subsecLion (1) or (2) if he or she qives the
provider a copy of the report prepared under section 65
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in respect of the complainL, and reference in this
secLion to the notice includes the report.

67. AÐVERSE COMME}flTS IN REPORTS

(1) The Commissioner must not make any com¡nent
adverse to a person in a report under this part. unless -

(a) the person has been given a reasonable
opportunity to be heard in the matter; and

(b) the person's explanation
out in the report.

(if any) is fairly set.

(2) Subsection (1) (a) does not apply if Lhe
Commissioner believes, on reasonable qrounds, that,
awareness of the proposed comment by any person would be
1ike1y to result. in -

(a) the health or
risk;

safety of a person beinq put. aE

(b) a person being provided with a health service
or community service of a lower standard t.han
would otherwise have been provided; or

(c) action that would prejudice the fair assessmenL
of a complaint or invest.igation under this Act.

PART 8 _ RELÃTTONSHIP BETWEEN COMMISSIONER AND RELEVAT\II
BOARDS

68. NOTTFICATION TO RELEVAI\TT BOARD

(L) If a complaint. is aqainsb or direcLly involves
a regist.ered provider, Èhe Commissioner must noLify the
relevant Board as soon as practicable after it is
received.

(2) The Commissioner must consult the relevant
Board in relation to the management of the complaint..

(3 ) If the Com¡nissioner and the relevanb Board
agree, the Commissioner may refer Èhe complainl to the
Board for it to dea] wit,h the complaint. in accordance
with it.s powers under the Act under which it is
esÈablished.

(4) The Commissioner must lake no further action in
respect of a complaint that is referred to the relevant
Board under subsection (3) unless the Board refers the
complaint back t,o the Commissioner.

(5) The relevant Board must comply with secLions 71
and 74 in respect of a complaint. thaL is referred to it.
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(6) Subjecc Lo this Act, information received by a
relevant. Board under subsect,ion (1) must, not be disclosed
by the Board.

(7) ff a complaint is referred to a relevant. Board,
the disclosure of information received under subsect.ion(1) is subject to the Act under which the relevant Board
is established.

(8) The consent of the complaj.nant is not required
before a complaint may be referred to a relevant Board.
under this sect.ion.

69. REFERRAL OF COMPLAINT TO COMMISSIONER

(1) A relevant Board must as soon as pract.icable
after it receives a complaint aqainst. a regisÈered
provider that appears Lo be made by a person referred t.o
in section 22 and to disclose a ground referred to in
sect.ion 23 -

(a) give the Commissioner a copy of the complaint
and all other documents in it,s possession thaE
relaLe to the complaint, where appropriate; and

(b) consult. with the Com¡nissioner as to whether the
complaint should be referred to the
Commissioner.

(2) Consultat.ion under subsection (1) (b) is to
address the followingr:

(a) how the complaint may be managed by the
Commissioner;

(b) whether ¿he reLevant Board should deal, or
continue to deaL, wit.h the complaint.

(3) If the Commissioner and the relevant Board
aqree, the complaint may be -

(a) referred to the Commissioner for action under
this AcL; or

(b) dealL with by the relevant Board under the Act
under which it is esLablished.

(4) A complainL referred to the Commissioner under
t,his section is taken to be a conplainÈ made Lo the
Commissioner on Lhe date on which it is referred to the
Commissioner and this .A,ct, other than section 27 (2) (c) ,

applies accordingly.
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(5) Despire
subsection (6), the
action in respect
Commissi-oner under
Commi.ssioner refers
Board.

any other Act but subject to
rel-evant Board must not take any
of a complaint referred to the

this sect.ion unless, or unt.i1, the
the complainÈ back to the relevant

(6) The relevant Board may Lake any interim
measures in respect of the registered provider's righL to
praclice that is provided for in Èhe Act. under which it
is established pending the outcome of the investiqation
of the complaint.

(7) The relevant Board must notify the Commissioner
of any action taken under subsection (6) .

(8) A complaint may be referred under this section
without lhe consenÈ of the person who made the complaì_nt.

70. ES?ABLISHMENT OF CONSULTATION PROTOCOLS

(1) For the purposes of sections 68 and 69, the
Commissioner and each relevant Board musL agree
appropriat.e writ.t,en prot.ocols -

(a) to enable consult.ation in respect of the
manage¡nent of a complaint. Lo occur; and

(b) to facilitate the resoluLion of any
disagreement as to how a complaint will be
managed.

(2) The Commissioner in agreeing protocols with
each relevant Board, must. give appropriat,e recogniÈion to
the operat,ion of the Board and the disciplinary functions
of the Board.

(3) The protocols may provide procedures and
administrative arrangements to deal with matters relating
to proceedings in respecL of a registered provider by the
relevant Board.

71. COMPLAINTS REFERRED AFTER ASSESSMEÑT

(1) The relevant Board to which a complaint is
referred under lhis Act may exercise the powers and
perform the functions it. has to deal with the complaint
under the Act. under which it. is established.

(2) The relevant Board t.o which a complainL is
referred under this Act musL, within 30 days after
dealing with the complainL, provide the Commissioner with
a report of -

(a) iLs findings; and
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(b) any act.ion it has taken or proposes to take.

72. ACTTON ON INVESTTGATION REPORTS

(1) If a reporL under section 65 recommends that a
relevant Board exercise any of its powers or perform any
of its funct,ions, Èhe Board must, within 60 days of
receiving the report, -

(a) notify the Commissioner, in writing, whether it
intends to exercise the pov¡er or perform the
function; and

(b) if it does not intend to do so, the reason for
not, doinq so.

(2) The relevant Board must, within 30 days after
exercising its powers or performing its functions in
accordance with a recoÍìmendat.ion in a report under
section 65, notify lhe Commissioner, in writing, of -

(a) the result.s of the exercise
performance of the function;

of t.he por^¡er or

(b) any finding made; and

(c) any action taken or proposed to be taken.

(3) The Commissioner may report t.o the Minister any
failure or delay of a relevant. Board to exercise a power
or perform a function in accordance h/ith a recommendation
in a report, under sect.ion 65.

(4) If a report is made under subsect.ion (3), the
Commissioner may, in addition, prepare and deliver to the
Minister a report to be Eabled in the Legislat.ive
Assembly.

(5) The Minister must table the report
Legislative Assembly within 6 sittings days
receiving it.

in the
af ter

73. INFORMATION TO BOARÐ

(1) Information received by the Commissioner in
conductinq an investigaÈion of a complaint aqainsL a
regist.ered provider may be given to the relevant Board
and used by it in exercising its powers or performing its
functions under the Act. by which it is established.

(2) Subseclion (1) applies notwithstanding
sect.ion 9 7 .
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(3) The Commissioner must report on the progress
and results of an i-nvestigation of a complaint against a
regri s tered provider when reques t.ed to do so by the
relevant Board.

(4) The Commissioner must advise the relevant. Board
if no further action in respect of a complaint against a
registered provider is Lo be taken under section 30.

74. INFORMATION FROM BOARD

(1) The reLevant. Board may provide Lo Èhe
Commissioner information, corunent. and recommendatj-ons in
relat.ion t.o a regis tered provider agains t. whom a
complaint is made and in relat,ion t.o the complainant .

(2) The relevant Board must. provide information in
ils possession relating to a complaint. against a
registered provider or relating to the registered
provider when requested Lo do so by the Commissioner.

(3) The relevant Board must report on the progress
and results of a complaint against. a registered provider
that is referred to it or on the exercise of it.s powers
or the performance of its funct,ions in respect of a
recommendation in a report under secÈion 65 when
requested Lo do so by the Commissj-oner.

75. COMMTSSIONER MAY BE PARTY TO PROCEEÐINGS BY BOARD

(1) If the reLevant Board takes proceedinqs against.
a registered provider in respect. of a matt.er relating Lo
or arising out of a complainE or investigat,ion under this
Act -

(a) it must. notify the Commissioner of the date,
t.ime and place of the proceedi-ngs; and

(b) the Commissioner may appear as
proceeding at any stage.

a party to Èhe

(2) the Commissioner has the same sLatus as any
other party when appearing as a party in proceedings
under subsection (1) .

76. ASSTSTANCE WIîH OTHER I¡ÍVESTIGATTONS

(1) The Commissioner may investigate a matt.er for a
relevant. Board if requested to do so by the Board and the
investigat.ion does not. otherwise conflict with the
Commissioner's functions and responsibilities under this
Act.
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(2) An investigation
conducted into a matt.er
Commissioner' s jurisdiction

under subsect.ion
that is noL

(1) may be
within the

(3) The Commissioner may recover
Board the reasonable costs of
invesÈigaLion.

from the relevant.
conduct.ing the

.I'7. FTIRTHER ÄCTTON BY BOÂRD

Nothing in this Àct. prevents the relevant Board from
taking action in respect of a complaint. aqainst a
regj.st.ered provider that is contrary to, or in addit.ion
to, lhat taken or recommended by the Commissioner under
this Act.

PART 9 _ HEALTH AND COMMUNTTY SERVICES COMPLAI}üTS
REVTEW COMMTTTEE

78. ESTABLÍ SHME}üT OF COMMITTEE

(1) The Heal-th and Community Services Complaints
Review Conunit,tee i-s esEablished.

(2) The Committee consists of 5 persons appointed
by the MinisLer.

(3) Of the persons appoint,ed under subsection (2) -
less(a) one is

5
to be a 1ega1 pracEitioner of not

years standinq;Lhan

(b) 2 are Lo be persons who, in the opinion of
Minister, will represent the interests
providers; and

the
of

(c) 2 ate to be persons who, in ¿he
MinisÈer, will represent the
users.

opinion of the
interests of

(4) Before appointing a person to the Cornmittee,
the Minister must. -

(a) invite applicauions from the public; and

(b) consult -
(i) rn¡ith the Commissioner; and

(ii) where an applicant is a registered
provider, with the relevant Board.

(5) The member of Lhe committ,ee appoint.ed under
subsect.ion (3) (a) is the Chairperson of the committee.
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(6) A member
term specified by
or her appointmenL

lhe Committee holds office for the
Minister in the i_nst.ru¡nent of his

of
the

(7) The l¿inister may t.erminat.e the appointment of aperson as a member of the Committee.

79. POWERS AND FUNCTIONS OF COMMITTEE

(1) The functions of the Committ,ee are -
(a) to review the conducL of a complaint. to

determine whether the procedures and processes
for responding to the complaint. were followed.
and, as it thinks fit, to make recommendat,ions
to the Commissioner in respect of the conduct
of the complaint;

(b) to monitor the operation of this Act and make
recommendations to the Commissioner in respect
of any aspect of the procedures and processes
for responding to complaints;

(c) to advise the Commissioner and the Minister, as
appropriate, on the operation of this ÀcL and
Lhe Regulat,ions.

t)\
Committ.ee

Subsection (1) does not authorise the

(a)

(b)

(c) to revj-ew a findinq, recommendation
decision of the Commissioner, or of
person, in relat.ion Lo a
invest.iqation or complaint.

to investigate a complaint;

to review a decision of the Commissioner
investigate, not to investigat.e, or
discontinue investiqration of, a complaint.; or

to
Lo

or ot.her
any other

particular

(3 ) ?he Commi t.t.ee has power to do aIl things
necessary or convenienE t.o be done in connection with the
performance of its functions.

80. ÀPPIJICATION FOR REVIEW

(1) A review under
undertaken following -

section 79 (L) (a) may be

(a) a request from the complainant or the provider;
or

(b)

(2')

(a)

a referral from the Commissioner.

A request under subsection (1) (a) must -
be in writing; and
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(b) provide details of why the review should be
undertaken.

(3) The Commissioner must advise t,he parties to a
complaint. of their right t.o have a review undertaken
under this part, when notice under sect.ion 29 is griven.

81. INFORMÀTION TO COMMTTTEE

(1) Subject to subsection (2), the Commissioner
must provide information and document.s to the Commit.t,ee
on any actj-on he or she has taken in relaLion to an
application for review made under this part,.

(2, If the Commissioner considers that
disclosure of a matt.er to the Commit.tee would be -

(a) unlawful;
(b) in breach of confidence;

(c) conLrary to the public interest;
(d) detrimental to conciliat.j.on; or

(e) det.rimental to the performance
Commissioner I s functions,

the

of the

the Commissioner may refuse to provide the informat.ion or
document and, where he or she does so, must refer the
matter to the Minister for direction.

(3) Aft.er considering a matter referred under
subsection (2) , the Minister musL -

(a) direct, the Commissioner not to provide the
information or docu¡nent, if the Minister
considers that it should not be provided for a
reason ment,ioned in subsection (2) ¡ or

(b) in any other case, direct the Commissioner to
provide the information or document.

82. COMMTSSIONER TO REPORT TO COMMITTEE

The Com¡nissioner must report, Lo the CoÍunit.tee on any
action taken in response to a recommendat.ion made by t.he
Committee under section 79 (l-) (a) .

83. PROCEDÜRE OF COMMI"TEE

(1) A¡ a meeting of
constitute a quorum.

the Commi t t.ee 3 members

(2) The Chairperson is to preside at a meet.ing of
the Committee at which he or she is present.
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(3) If the Chairperson is not present at
of the Committ.ee, the members present must elect
to preside at t.he meeting.

a meeting
a member

(4) The Chairperson must convene as many meetingsof the Conrnittee as are necessary for
powers and perform its functions.

iE. to exercise its

(5) The times and places for meetinqs
Commit.tee are to be fixed by the Chairperson.

iLs

of t.he

(6) Subject to this Àct., the Committee may regulate
or^m procedure.

(7) Questions arising at a meeting of the Corunittee
are to be determined by a majority vote of the memberspresent and voting and, in the event. of an eguality ofvot,es, the person presiding at the meeting has a casting
vole.

(8) If a member of
decision of the Corunittee,

the Committee disagrees with a
the member may require -
view be recorded with reasons,.(a) that

and
his or her

(b) that his or her view and reasons accompany
present.ation of the decis j_on to
Commissioner.

84. DTSCLOSURE OF IÀITERESTS

(L) If a member of the Committee has a direct.
indirect interest in a matt,er that. is to be considered
the Conmitt.ee, the member musE disclose Èhe interest,
the Committee.

any
the

or
by
to

(2) The disclosure must be made at a meet.ing of the
Committee as soon as practicabLe after the relevant facts
come t.o t,he rnember's knowledqre.

(3) À record of the disclosure must be made in the
minuÈes of the meetinq.

(4 i Unless the con¡nit,t.ee otherwise det.ermines, the
member must not -

(a) be presenE at the deliberations
Committee concerning the matt.er,. or

of the

(b) take part in the Conmit.t.ee's decision in
relation to the matter.
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(5) In this section, "interest" does not inctude aninterest that. a member of the commit.tee hor-ds in conmon!ùith other members of a calling, or sect.ion of a calling,to which the member belonqs.

PenaIt,y: $S,000.

PAR" 10 _ MTSCELLANEOUS

85. PROCEDURAL FAIRNESS

A person when. exercising a power or performing afunction under this Act is to have regara to theprinciples of procedural fairness.
86. INFORMÀLITY OF PROCEDURES

A person when exercising a power or performinq afunction under this Act -
(a) must proceed with as litt1e formality and

technicality and with as much expedit.ion as the
requirements of this or any other Act and aproper consideration of the matter permit.s; and

(b) j.s not, bound by the rules of evidence but may
inform himself or herself of any matter in any
manner that he or she considers appropriat.e.

87. RECOMMENDATTONS
RESOURCES

TO HÀVE REGARD TO AVAILÀBLE

(1) A recomnendation of the Commissioner under this
AcL in relat.ion to a heaLth service or co¡nmunity service
musE be made in a vray that to give effect to it. -

(a) woul-d not be beyond the
for the delivery of
community services; or

resources appropriated
health services and

(b) would not be inconsist,ent with the way in which
those resources have been allocated by the
Minister and the Chief Executive Officer in
accordance with government policy.

(2) In subsection (1), "Chief Executive Officer"
means the Chief Executive Officer of t.he Agency alfotted
responsibility for the administration of the pubLic
HeaLth Act by an Administrative ArrangemenLs Order.

88. GENERÀL STANDARDS OF CLINICAL PR.ACTICE

Nothing in this Act. gives the Commissioner
determine or recommend qeneral standards of
pracÈice.

povrer to
clinical
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89. TNCONSTSTENCY BETüTEEN ACT AND RELSVÀÑT BOARD ACT

This Act prevails over the AcÈ under which
rel-evant Board is es t.ablished to the extent. of
inconsistency between them.

a
any

90. CONSULTATION WITH AND BY COMMISSIONER

(1) The Commissioner must consult with the Minister
concerning matters arisinq under the administraLion of
this Act when reguested by the Minist.er.

(2) the Commissioner must consult with the Chief
Executive Officer of an Agency that provides health
services or conmunity services concerning mat.t.ers arising
under the administration of this Act when request,ed by
the Chief Executive Officer.

(3 ) A Chj.ef Execut.ive Of f icer of an Agency that
provides health services or community services must

concerning mat.t.ers arisingconsult with the Commissioner
under the administration of
the Commissioner.

this Act when reguested by

91. OFFENCES RELATTNG TO OBSTRUCTION, &C

A person must not without reasonable excuse (proof
of which lies on the person) -

(a) obstrucL, hj-nder, resist or improperly
influence Èhe Commissioner or any other person
when exercising a power or performing a
function under this Àct; or

(b) refuse or wi1ful1y fail Lo comply with a lawfu1
reguirement of Ehe Commissioner under this Act.

Penalty: $l-0,000 or imprisonment for 2 years

92. OFFENCES RELATING TO PROVISION OF INFORMÀTION, &C

(1) A person who is required Lo do so under
Act musE not, without reasonable excuse (proof of
lies on the person), refuse or fail -

thi s
which

(a) to attend before a person for the purposes of
providing information ;

(b)

(c)

to be sworn or make an affirmation;

to provide information by answering a guestion
or otherwise; or

(d) to produce a document
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(2) A person must not,, without. reasonable excuse(proof of which lies on the person) -
(a) provide t.o the Comrnissioner or any other person

exercising a povrer or performing a function
under this Act any information or document. or
make a statement that the person knows is fal-se
or misleading in a material part.icular;

(b) refuse or fail to include in information
provided to the Commissioner or a person
exercising a power or performing a funcLion
under this Act other information without which
the inf ormation provid.ed is, Lo t.he knowledge
of the person, fafse or misleading in a
material particular; or

(c) wi1ful1y or knowingly mislead the Commissioner
or any other person exercising a poh/er or
performing a function under t.his AcL.

(3) A person must not provide the Commissioner or
any other person performing a function or exercising a
por¡rer under this Act a document containing inf ormation
that the person knows is misteading in the material
particular without. -

(a) indicating that. the documenl is
misleading and the manner in which
or misleading; and

false or
it is false

(b) givinq correct information if Lhe person has,
or can reasonably obtain, the correct
informaLion.

Penalty: $10,000 or imprisonment for 2 years.

93. OFFENCES REI,ATING TO I}üTIMTDÀTION

(1) A person musE not persuade or attempt,
persuade, by threat or int.imidation, another person -

to

(a) lo refrain from making a complaint;

(b) ¿o withdraw a complaint;

(c) Eo fail to co-operaLe with the Commissioner or
any other person exercising a power or
performing a function under this A.ct;

(d) to fail to provide information or a document. to
the Commissioner or any oLher person exercising
a pov¡er or perf orming a funct.ion under this
Act; or

/o
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(e) to provide information or a document Èo the
Commissioner or any other person exercising a
power or performing a function under this AcE
that is false or misleading in a material
particular or to provide information or a
document in a manner thaL will make the
information or the document. false or mislead.ing
in a mat,erial particular.

Penal-ty: $10,000 or imprisonment for 2 years.

(2) It is a defence to a prosecution for an offence
under subsection (1) thal -

(a) the defendant. had another ground for engaging
in the conduct alleged; and

(b) t.he qround is a reasonable one.

94. OFFENCES RELATTNG TO REPRTSAL

(1) A person must not. Lake or conspire Lo take a
reprisal against another person because, or in the belief
t.haL, a person -

(a) has made or may make a complaint;

(b) has co-operated, may co-operate or is co-
operat.ing with the Commissioner or any other
person exercising a power or performing a
function under this Act; or

(c) has provided, may provide or is providing
documents or information, by answering
questions or otherwise, to the Commissioner or
any other person exercising a power or
performing a funct,ion under this Act.

Penalty: $10,000 or imprisonment for 2 years.

(2) Without limiting subsection (1), a reprisal
includ.es:

(a) failing to employ a person;

(b) dismissing a person from empl-oymenL; and

(c) penalisingr or discriminating against a person
in t,he course of his or her employmenL.

(3) It is sufficient for a cont.ravention of
subsection (1) if the ground specified in that subsect.ion
is a significant factor in inducing the person to take or
conspi.re t.o t.ake a reprisal .
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(4) IL is a defence to a prosecution for an offence
under subsecÈion (1) for the defendant to prove that
despite a ground specified in that subsection being a
significant ground for engraging in the conduct atleged. to
const,itute the reprisal -

(a) the defendant. had another
in the conduct;

ground for engaginq

(b)

(c)

the ground is a reasonable one; and

the defendant had Èaken a significant st.ep
towards engaging in the conduct before acting
on the ground specified in that subsection.

95. GÍVING OF INFORMÀTION PROTECTEÐ

(1) An action, claim or demand, either civil or
criminal, cannot be commenced or continued aqainst a
person who, in good faith, provides or produces any
information or document to the Commissioner or an
employee -

(a) for the purposes of a complaint.; or

(b) in the course of an investigation under this
Àct.

(2) In proceedings for defamat.ion in relaÈion to apublication it is a Lawful excuse thab the publicat,ion
was made in giving the information.

(3) A person -
(a) on whom a provision of the Act. imposes a duEy

to maintain confidentiality vrith respect to a
mat,ter; or

(b) who is subject to an obligation by way of oath,
rule of law or practice Eo maintain
confidentiality with respect to the matter,

is taken not to have -
(c) committed an offence aqainst the Act; or

(d) breached the oath, rule of 1aw or practice or a
Iaw relevant to the oath, rule of law or
pracLice; or

(e) rendered the person liable to disciplinary
action,

merely because the person has given the information.
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(4) An obligation t.o mainÈain secrecy or any other
reslriction on providing or producing any informat.ion or
document does not apply to or in relation t.o providing or
producing any informat,ion or document for the purposes of
an invest.igation under this Act.

96. PROTECTION FROM CIVÍL ÀCTIONS

(1) À person is not liab1e in respect of any loss,
damage or injury of any kind suffered by another person
as a result of any of the following done in good faith:

(a) rnaking a complaint;

(b) making a stat.ement, providing any information,
whether by answering a question or otherwise,
or producingr any document. for the purposes of
this AcL;

(c) makj-ng a report, under this Act;

(d) providing a copy of a report Lo a person under
this .A,ct;

(e) doing, or omit,t,ing to do, anything in the
exercise of a power or the performance of a
funct.ion under this Act.

(2) The onus of proof of a lack of qood faith is on
the person alleginS iL.

97. PRESERVATION OF CONFTÐENTTALTTY

(1) A person must not record, disclose or use
confident,ial information gained by the person through
involvement in the administraLion of this Act unless it
is-

(a)

(b)

necessary for the purposes of the Act.;

expressly authorised or
another Act;

required under this or

(c) expressLy authorised or required under the
Regulat.ions; or

(d) expressly authorised in writ.ing by the person
Èo whom it. relates.

Penalty: $L0,000 or imprisonmenE for 2 years.

so for the
purposes of this Act, a person is not required -

(a) to disclose confident.ial informaLion to a courE
or tribunal,' or

(2) Except if it is necessary to do
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(b) to produce that part of a
contains confidential information
tribunal.

docunent that.
to a court or

(3) For the purposes of
qains inf ormation througrh
administraLion of this Act if
information -

this section, a person
involvement in Lhe
Èhe person qains the

(a) in the course of the involvement; or
(b) because of opportunity provided. by the

involvement.

(4) For the purposes of this section, the following
persons are involved in the administration of this Act:

(a) the commissioner;

(b) an employee;

(c) a conciliator;
(d) a professional mentori

(e) a member of the CommitEee;

(f) a member of a Board.

(5) In this secEion, "confidential informat.ion"
includes -

(a) information about the identity, occupation or
whereabouts of a complainant or a user or
provider to whom a complaint relates or of a
person who assists an investiqation,.

(b)

(c)

information disclosed by a complaint;

information
and

of personal concern Lo a person;

may cause(d) information that, if disclosed,
detriment to a person.

(5) A person does no¿ commit. an offence agrainst
subsect.ion ( 1) in respece of conf ident.ial inf ormation
Lhat is of personal concern to a person or that may cause
detrimenl t.o a person if the person did not know or could
reasonably have known (proof which lies on the person)
that recordinq, disclosure or using the information would
cause concern or det,riment.
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98. DTSCLOSURE OF NON-CONFTDENTIAIJ INFORMATION

Nothing in Èhis Act prevents disclosure or use of
statistical or other information that. could not.
reasonably be expected to lead to the identification of
any person.

99. RETURNS BY PROVTDERS

(1) A prescribed provider must lodge with
Commissioner, noE later than the date det.ermined by
Commissioner, a return containing the particulars
Lhe Comnissioner requires concerning -

the
the

that

(a) all complaints that the provider was notified
of by the Commissioner during the financial
year,'

(b) all complaints that the provider received
during the financial year; and

(c) any action taken during the financial year in
response to, or as a result of receiving, a
complaint. referred to in paraçrraph (a) or (b)
or such a complaint. received durinq a previous
financial year.

Penalty: $5,000.

(2) fn subsection (1), a reference to a complaint.
received by a provider includes -

(a) a complaint received by a provider in relation
to a health service or community service,
whether or noL the same or a similar complaint.
has been made Lo the Comn¡issioner; and

(b) a complaint in respect of which the
Commissioner, if the complaint had been made to
him or her, would not have entertained.

]-OO. INTERNAL COMPLAINTS PROCEDURES

A prescribed provider must implement the internal
complaint,s procedures as see ouE in the Regulations.

Penalty: $5,000.

101. PROCEEDINGS FOR OFFENCE

A prosecuLion of an offence aqainst this Act is Lo
be commenced within 12 months after -

(a) t.he commission of Ehe offence; or
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(b) the offence comes
Commissioner,

to the knowledge of Lhe

whichever is the later

TO2. EVTDENCE

(1) In any proceedings, a certificate purport.ing to
be that of the Commissioner stating that a person is a
delegate in relation to a power or function specified in
the certificate or a conciliator, professional mentor or
employee is evidence of the mat.ter.

(2) In any proceedj.ngs, a cert,ificat.e purportinq Lo
be that of the Commissioner or another person referred to
in subsection (1) st.aLinqr that Èhe Com¡nissioner or the
person has made or taken a decision, step or action or
Lhat a document, is held by or v/as provided to the
Commissioner or the person is evidence of Lhose matters.

(3) Judicial notice is to be taken of -
(a) t,he appointment of a person as the Commissioner

or to acL in the office of the Commissioner or
as a Deputy Commissioner for Heal-th and
Community Services Complaint.s; and

(b) the person's signature.

103. SERVTCE OF ÐOCUMENTS

A document. required to be given to or served on a
person may be given or served -

(a) by delivering it to the person;

(b) by posting it. to the person;

(c) by leaving it at the person's usual or last
known place of residence or business with some
other person apparent.ly resident or employed
there and who is apparenLly over 16; or

(d) i.n the case of a corporation, by posting or
delivering it. Lo the corporation at its
registered office in the Territory or otherwise
as provided by the Corporations Law.

104. CODE OF HEALTH AND COMMUNTTY
RESPONSIBTLITIES

RIGHTS AND

(1) The Minister Rây, in writing, approve a
prepared in accordance with this section to be t.he
of Health and Community Rights and Resþonsibilities.

code
Code
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(a) the appointment of
section 9; and

the Commissioner under

(b) a determinaEion made under subcLause (1),

within 6 sitting days of the Assembly after it is made

(3) If an employee, within the meaning of the
PubLic Sector EmpJ-ogent and Managiement Act, is appointed
Commissioner, the employee retains al] his or her
existinq and accruing rights as if service as
Commissioner were a continuation of service as an
employee.

(4) If a person ceases Èo be Commissioner and
becomes an employee, within the meaning of the PubLic
Sector EmpLogent and Management Act, service as
Commissioner is service in the Public Service of the
Northern Territ.ory for the purpose of determining his or
her rights as an employee.

(5) The Commissioner must not engage
remurierative employment outside the duties of his or
office under this Àct unless he or she has obtained
consent of the Minist.er in writing.

J-n

her
lhe

4. LEAVE OF ÀBSENCE

The Minister may granE leave of absence to the
Commissioner on terms and condítions that the Minister
determines.

5. RESIGNATION

The Commissioner may resign his or her office by
written notice to lhe Minister.

6. RETIREMENT

The MinisLer Rây,
Commissioner, ret.ire the
incapaci ty.

with the
Commissioner

consent of the
on the ground of

7 . TERMTNATTON OR SUSPENSION OF APPOI} TME¡¡'I

(1) The Administrator may terminate or suspend
appointment. of the Commissioner on the grounds that.
Commissioner -

(a) is physically or mental-ly incapable
cont.inuing as CoÍunissioner;

(b) has been guilty of misbehaviour or
misconduct; or

t.he
the

of
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(c) becomes bankrupt, applies to take the benefit
of the l-aw f or t.he relief of bankrupt. or
insolvent debtors, compounds with cred.itors or
rnakes an assignment of his or her remuneraÈion
or est.ate for their benefit..

(2) ff the Commissioner is suspended from office,
Lhe Cormissioner is restored Lo office if -

(a) a stat.ement specifying the reasons f or the
suspension is not t.abled in the f,egrislative
Assembly within 6 sitting days of t.he Assembly
after the suspension; or

(b) the Legislative Àssembly does noL pass a
resolution accepting the sEatement within 6
sitting days of the Àssembly af t.er the
statemenÈ is tabled in the Assembly.

(3) The suspension of the Commissioner does not
affect his or her entj-tlenent. to be paid any
remuneration, expenses and allowances.

(4) For the purposes of inguiring into a matter
that may warrant terminating the appointment of a person
as Commissioner, the edmj.nistrator may suspend Lhe
person's appointment, for not lonqer than 6 months.
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