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NORTHERN TERRITORY OF AUSTRALIA

No. 71 of 1998

AN ACT

to provide for the protection of the environment
through encouragement of effective waste management
and pollution prevention and control practices
and for related purposes

[Assented to 28 September 1998]

E it enacted by the Legislative Assembly of the Northern Territory of

Australia, with the assent as provided by the Northern Territory
(Self~-Government) Act 1978 of the Commonwealth, as follows:

PART 1 — PRELIMINARY

1. SHORT TITLE

This Act may be cited as the Waste Management and
Pollution Control Act 1998.

2. COMMENCEMENT

The provisions of this Act come into operation on
the date or respective dates fixed by the Administrator
by notice in the Gazette.

3. ACT BINDS CROWN

This Act binds the Crown not only in right of the
Territory but, so far as the legislative power of the
Legislative Assembly permits, in all its other
capacities.
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4. INTERPRETATICN

(1) In this Act, unless the contrary intention
appears —

ractivity" means a current or proposed activity and
includes a current or proposed process,
operation, project, venture or business;

"Administering Agency" means the Agency for the time
being allocated administration of this Act
under an Administrative Arrangements Order;

"air" includes any layer of the atmosphere;

"approved" means approved in writing by the Chief
Executive Officer:

vauditor", in relation to an environmental audit
program, means a person who carries out an
environmental audit for the purposes of the
program;

nauthorised officer" means an authorised officer
appointed under section 70;

"best practice environmental management" means the
management of an activity or premises in a
cost-effective manner that, having regard to
national or international practices for
management of activities or premises of the
gsame kind, ensures the continued minimisation
of the actual or potential environmental impact
of the activity or premises;

"best practice licence" means —

(a) a best practice licence granted under
section 34; or

(b) a licence that is to be taken to be a best
practice licence by virtue of section
44 (6) ;

"Chief Executive Officer" means the Chief Executive
Officer of the Administering Agency:

"code of practice" means a code of practice approved
under section 13;

"compliance plan" means a compliance plan approved
under section 61;

"contaminant" means a solid, liquid or gas or any
combination of such substances and includes —
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(a) noise, odour, heat and electromagnetic
radiation;

(b) a prescribed substance or prescribed class
of substances; and

(¢) a substance having a prescribed property
or prescribed class of properties;

"ecologically sustainable development"” means
development that improves the total quality of
life both in the present and in the future in a

way that maintains the ecological processes on
which life depends;

"environment" means land, air, water, organisms and
ecosystems and includes -

(a) the well-being of humans;

(b) structures made or modified by humans;
(¢} the amenity values of an area; and

(d) economic, cultural and social conditions;

"environment protection approval" means an approval
granted under section 34;

"environment protection licence" means —

(a) an environment protection licence granted
under section 34; or

(b) a licence that is to be taken to be an
environment protection 1licence by virtue
of section 44(3);

"environmental audit" has the meaning given in
section 47;

"environmental audit program" means an environmental
audit program specified in a notice wunder
section 48 or an order under section 49;

"environmental harm" means —

(a) any harm to or adverse effect on the
environment; or

(b) any potential harm (including the risk of
harm and future harm) to or potential
adverse effect on the environment,

of any degree or duration and includes
environmental nuisance;
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"environmental nuisance" means —

(a) an adverse effect on the amenity of an
area that —

(i) 1s caused by noise, smoke, dust,
fumes or odour; and

(ii) unreasonably interferes with or 1is
likely to unreasonably interfere with
the enjoyment of the area by persons
who occupy a place within the area or
are otherwise lawfully in the area;
or

(b) an unsightly or offensive condition caused
by contaminants or waste;

"environment protection objective" means an
environment protection objective under Part 4
as amended and in force from time to time;

"oenvironmental wvalue" means a feature of, or a use
of, the environment, or of a part of the
environment, that is specified in an
environment protection objective under section
17(1) (b) as a feature or use to be protected;

"holder of an environment protection approval”
includes a person to whom an environment
protection approval has been transferred under
section 46;

"holder of a licence" includes a person to whom a
licence has been transferred under section 46;

"improvement plan" means a plan implementing in
stages —

(a) improvements in waste management; or

(b) improvements in the prevention, reduction,
control, rectification or «clean up of
pollution or environmental harm resulting
from pollution,

that are consistent with this Act but which are
improvements greater than that required by or
under this Act;

"land" includes water and air on, above or under
land;

"licence" means a licence granted under this Act;
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"listed waste" means a waste prescribed for the
purposes of this definition;

"material environmental harm" means environmental
harm that —

(a) is not trivial or negligible in nature;

(b) consists of an environmental nuisance of a
high impact or on a wide scale;

(¢} results, or is 1likely to result, in not
more than $50,000 or the prescribed amount
(whichever 1is greater) being spent in
taking appropriate action to prevent or
minimise the environmental harm or
rehabilitate the environment; or

(d) results in actual or potential loss or
damage to the wvalue of not more than
$50,000 or the prescribed amount
(whichever is greater);

"monitoring" means an action taken to detect or
measure qualitatively or quantitatively the
presence or amount of any substance,
characteristic or effect;

"national environment protection measure" means a
measure made under section 14(1) of the
National Environment Protection Council
(Northern Territory) Act;

"noise" means a vibration of a freguency in the
range of 0 to 20,000 Hertz;

"occupier" means —

(a) in relation to .premises — a person who
occupies or controls the premises, whether
or not he or she owns them; or

(b) where different parts of premises are
occupied by different persons, in relation
to a part of premises — the person who
occupies or controls that part of the
premises, whether or not he or she owns
the premises,

but does not include a mortgagee in possession
of the premises unless the mortgagee assumes
active management of some or all activities on
the premises;

"owner", in relation to premises, does not include a
mortgagee in possession of the premises unless
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the mortgagee assumes active management of some
or all-activities on the premises;

"performance agreement" means a performance
agreement entered into under section 66;

"pollute" means —

(a) emit, discharge, deposit, or disturb,
directly or indirectly, a contaminant or
waste; or

(b) cause, permit, or tail to prevent,
directly or indirectly, the emission,
discharge, deposition, disturbance or

escape of a contaminant or waste;

"pollution" means —

(a) a contaminant or waste that 1is emitted,
discharged, deposited or disturbed or that

escapes; oOr

(b) a contaminant or waste, effect or
phenomenon, that is present in the
environment as a consequence of an
emission, discharge, deposition, escape or
disturbance of a contaminant or waste;

"pollution abatement notice" means a notice issued
under section 77 or 78;

"premises" includes equipment, plant and structures,
whether stationary or portable, and the land on
which premises are situated;

"re-cycling” means the recovery and reprocessing of
waste into a new product or base material;

"re-uyse" means the treatment of waste without
reprocessing so that it may be used again for
its original purpose or an alternative purpose;

"residential premises", in relation to premises that
are used for Dboth residential and non-
residential purposes, only includes that part
of premises that are used only for residential
purposes;

"sale" includes —

(a) every method of disposition for valuable
consideration, including by way of barter;

(b) the disposition to an agent for sale on
consignment;
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(c) offering for sale or attempting to sell;

(d) receiving or having in possession for
sale;

(e) exposing for sale;
(f) sending or delivering for sale;

(g) causing or permitting to be scld, offered
or exposed for sale; and

(h) disposal by way of raffle, 1lottery or
other game of chance;

"gserious environmental harm" means environmental
harm that i1s more serious than material
environmental harm and includes environmental

harm that —

(a) is irreversible or otherwise of a high
impact or on a wide scale;

(b) damages an aspect of the environment that
is of a high conservation wvalue, high
cultural value or high community value or
is of special significance;

(c¢) results or is 1likely to result in more
than $50,000 or the prescribed amount
(whichever is greater) being spent in
taking appropriate action to prevent or
minimise the environmental harm or
rehabilitate the environment; or

(d) results in actual or potential loss or
damage to the value of more than $50,000
or the prescribed amount (whichever 1is

greater) ;

"this Act" means this Act, the Regulations or an
environment protection objective, environment
protection approval, environment protection
licence, best practice licence, environmental
audit program, compliance plan, performance
agreement or pollution abatement notice;

"vehicle" means —

(a) a conveyance or other device designed to
be propelled or drawn by any means; or

(b) a device that runs on wheels or tracks
(whether or not with motive power),
including agricultural machinery,
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equipment and implements, trailers and
caravans,

and includes —

(¢) an aircraft within the meaning of the
Aerodromes Act; and

(d) a vessel within the meaning of the Marine
Act;

"voluntary environmental audit" means an
environmental audit carried out other than for
the purposes of an environmental audit program;

"waste" means —
(a) a solid, a liquid or a gas; or
(b) a mixture of such substances,

that is or are left over, surplus or an
unwanted by-product from any activity {(whether
or not the substance is of value) and includes
a prescribed substance or class of substances;

"waste management" includes the management of the
generation, re-use, re-cycling, storage,
collection, transportation, treatment and
disposal of waste;

"water" includes —

(a) surface water, ground water and tidal
waters;

(b) coastal waters of the Territory, within
the meaning of the Coastal Waters
(Northern Territory Powers) Act 1980 of
the Commonwealth; and

(c) water containing an impurity.

(2) For the purposes of this Act, loss includes the
reasonable costs and expenses that would be incurred in
taking all reasonable and practicable measures —

(a) to prevent or mitigate pollution or
environmental harm arising from pollution; and

(b) to make good environmental damage resulting
from pollution.

(3) For the purposes of this Act, environmental
harm or environmental damage may be caused by pollution
whether the harm or damage —
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(a) 1is caused directly or indirectly or is a direct
or indirect result of the pollution; or

(b) results from, or is caused by, the pollution
alone or from the combined effects of the
pollution and other factors.

5u OBJECTIVES
The objectives of this Act are —

(a) to protect, and where practicable to restore
and enhance the quality of, the Territory
environment by —

(1) preventing pollution;
(ii) reducing the likelihood of pollution
occurring;
(iii) effectively responding to pollution;
(iv) avoiding and reducing the generation of
waste;
(v) increasing the re-use and re-cycling of

waste; and
(vi) effectively managing waste disposal;

(b) to encourage ecologically sustainable
development; and

(c¢) to facilitate the implementation of national
environment protection measures made under the
National Environment Protection Council
(Northern Territory) Act.

6. APPLICATION

(1) Subject to this section, this Act applies in
addition to, and does not limit the application of, any
other Act in force before or after the commencement of
this Act.

(2) This Act does not apply in relation to a
contaminant or waste —

(a) that results from, directly or indirectly, the
carrying out of —

(1) a mining activity; or
(ii) a ©petroleum exploration activity, or

petroleum extraction activity, by a person
on land on which the activity is
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authorised by or under the Petroleum Act,
the Petroleum (Submerged Lands) Act or an
Act of the Commonwealth; and

(b) that is confined within the land on which the
activity is being carried out.

(3) This Act does not apply in relation to a
contaminant or waste —

(a) released from a pipeline during the conduct of
an activity authorised under the Petroleum Act,
the Petroleum (Submerged Lands) Act or an Act
of the Commonwealth; and

(b) confined within land that is not more than
1 kilometre from the centre of the pipeline.

(4) This Act does not apply in relation to a
contaminant or waste —

(a) released from a pipeline during the conduct of
an activity authorised under the Energy
Pipelines Act; and

(b) confined within land that is not more than
1 kilometre from the centre of the pipeline.

(5) Where a waste or contaminant referred to in
subsection (2), (3) or (4) is not confined within the
land referred to in subsection (2) (b), (3)(b) or (4) (b)
respectively, this Act applies in relation to all of the
contaminant or waste notwithstanding that some of it is
on that land and the remainder is on other land.

(6) Notwithstanding subsections (2), (3) and (4),
an environment protection objective submitted to the
Administrator as a draft environment protection objective
under section 22 applies, to the extent that it would
have applied, in relation to contaminants and wastes

that —

(a) vresult from the <carrying out of mining
activities or petroleum exploration or
extraction activities; or

(b) are released from a pipeline during the conduct
of an activity authorised under the Energy
Pipelines Act, the Petroleum Act, the Petroleum
(Submerged Lands) Act or an Act of the
Commonwealth.

(7) Subsections (2), (3) and (4) do not apply in
relation to a substance that 1is prescribed to be an
ozone-depleting substance.

10
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(8) Notwithstanding subsection (1), this Act does
not apply to @& circumstance 1f the Prevention of
Pollution of Waters by 0il Act applies to the
circumstance.

(9) In this section —

"mining activity” has the meaning it has in Part
VIIA of the Mine Management Act;

"petroleum"” has the meaning it has in the Petroleum
Act.

7. CIVIL REMEDIES AND COMMON LAW NOT AFFECTED

(1) Except where expressly provided for, nothing in
this Act is to be taken to affect a civil right or remedy
available to a person in respect of conduct, or a failure
or refusal to engage in conduct, to which this Act

applies.

(2) Compliance with this Act is not of itself
evidence that a common law duty of care has been
satisfied.

PART 2 — ADMINISTRATION

8. DELEGATION

(1) The Minister, Chief Executive Officer or
Administering Agency may, in writing, delegate to an
Agency, body or person any of his, her or its powers and
functions wunder this Act, other than this power of

delegation.

(2) A delegation under subsection (1) may be made
to a named person or a person holding, acting in or
performing the duties of an office, designation or
position at a particular time or from time to time.

(3) A power or function delegated wunder this
section, when exercised or performed by the delegate, is,
for the purposes of this Act, deemed to have been
exercised or performed by the Minister, Chief Executive
Officer or Administering Agency, as the case may be.

(4) A delegation wunder this section does not

prevent the exercise of a power or the performance of a
function by the Minister, Chief Executive Officer or

Administering Agency, as the case may be.

9. REGISTER

(1) The Chief Executive Officer must cause to be
maintained a register of the following information:

11
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(a) the information specified in Schedule 1;

(b) information required or permitted to be placed
on the register by or under this Act;

(¢) information that he or she thinks fit to place
on the register.

(2) The register is to be kept in the form, which
may include an electronic form, the Chief Executive
Officer thinks fit.

(3) The Chief Executive Officer may, by notice in
the Gazette, amend, omit or insert an item in Schedule 1.

(4) A member of the public may, on payment of the
prescribed fee, if any, view the register at any time
during the normal office hours of the Administering

Agency.
10. COMMERCIALLY CONFIDENTIAL INFORMATION

(1) A person may apply., in the approved form, to
the Chief Executive Officer to have information —

(a) otherwise required to be maintained on the
register — withheld from the register; or

(b) that may otherwise be provided to a person
under section 115 — withheld from distribution
to such a person,

on the ground that it is commercially confidential
information.

(2) The Chief Executive Officer may, 1if he or she
is satisfied that the information to which an application
relates is commercially confidential —

(a) withhold the information from the register; or

(b) withhold the information from distribution
under that section.

(3) Notwithstanding subsection (2), the Chief
Executive Officer or authorised person may —

(a) place information on the register; or

(b) distribute information to a person under
section 115,

if the information is in a form that retains 1its
commercial confidentiality.

12
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(4) The onus of establishing to the satisfaction of
the Chief Executive Officer that information to which an
application relates is commercially confidential rests on
the applicant under subsection (1).

11. CONSULTATIVE COMMITTEES

(1) The Minister may, by notice in the Gazette,
establish such committees as he or she thinks fit —

(a) to provide information to the Minister or
conduct research; or

(b) for another purpose,
as specified in the notice.

(2) The membership of a committee is as specified
in the notice.

(3) The practices and procedures of a committee are
as specified in the notice or, where they are not
specified, are as determined by the committee.

PART 3 — ENVIRONMENTAL DUTIES
12. GENERAL ENVIRONMENTAL DUTY

(1) A person who —

(a) conducts an activity that causes or is likely
to cause pollution resulting in environmental
harm or that generates or is likely to generate
waste; or

(b) performs an action that causes or is 1likely to
cause pollution resulting in environmental harm
or that generates or is 1likely to generate
waste,

must take all measures that are reasonable and
practicable to —

(c) prevent or minimise the pollution or
environmental harm; and

(d) reduce the amount of the waste.

(2) Without limiting the generality of subsection
(1), in determining which measures are reasonable and
practicable for the purposes of subsection (1), a person
is to have regard to —

(a) the nature of the environmental harm and the
sensitivity of the environment into which a

13
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contaminant or waste 1s placed or may be
placed;-

(b) current technical information reasonably
available to the person in relation to the
activity and the 1likelihood that a measure
proposed in the information would minimise the
pollution, environmental harm or waste that the
activity or action may cause; and

(¢) the financial implications of implementing or
carrying out the measures.

(3) A failure to comply with subsection (1) does
not of itself constitute an offence, but where a person
has failed to comply with the subsection a pollution
abatement notice may be issued to him or her.

13. DPERSON COMPLYING WITH CODE COMPLIES WITH GENERAL
ENVIRONMENTAL DUTY

(1) The Minister may, by notice in the Gazette,
approve a code of practice, as in force at a particular
time or as in force from time to time, that specifies
ways in which the general environmental duty specified in
section 12 may be complied with in relation to an
activity, action, contaminant or waste.

(2) Where a person, in relation to an activity,
action, contaminant or waste, takes all measures
specified in accordance with a code of practice approved
under subsection (1) in relation to the activity, action,
contaminant or waste, the person is to be taken to have
complied with the general environmental duty specified
under section 12 in relation to the activity, action,
contaminant or waste.

(3) The notice under subsection (1) is to specify
where copies of the approved code of practice may be
viewed or purchased.

(4) The Chief Executive Officer must ensure that
copies of an approved code of practice are available for
viewing and purchase at the place specified in the notice
under subsection (1).

14. DUTY TO NOTIFY OF INCIDENTS CAUSING OR THREATENING
TO CAUSE POLLUTION

(1) Where —

(a) an incident occurs in the conduct of an
activity; and

(b) the incident causes, or is threatening or may
threaten to cause, pollution resulting in

14



Waste Management and Pollution Control

material environmental harm or serious
environmental harm,

the person conducting the activity must notify the
Administering Agency in accordance with subsection (3) as
soon as practicable after (and in any case within 24
hours after) first becoming aware of the incident or the
time he or she ought reasonably be expected to have
become aware of the incident.

Penalty: environmental offence level 4.
(2) Where —

(a) an incident occurs in the conduct of an
activity; and

(b) the incident causes, or is threatening or may
threaten to cause, pollution resulting in
material environmental harm or serious
environmental harm,

the person must not intentionally fail to notify the
Administering Agency in accordance with subsection (3) as
soon as practicable and in any case within 24 hours after
first becoming aware of the incident.

Penalty: environmental offence level 3.

(3) A notification under subsection (1) or (2) is
to specify — :

(a) the incident causing. or threatening to cause
pollution;

(b) the place where the incident occurred;
(¢) the date and time of the incident;

(d) how the pollution has occurred, is occurring or
may occur;

(e) the attempts made to prevent, reduce, control,
rectify or clean up the pollution or resultant
environmental harm caused or threatening to be
caused by the incident; and

(f£) the identity of the person notifying.

(4) It is a defence to a charge of committing an
offence against subsection (1) or (2) if the defendant
establishes that he or she believed, on reasonable
grounds, that the Administering Agency had been notified
of the incident before 24 hours after the person first
became aware, or ought reasonably be expected to have
become aware, of the incident.

15
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(5) For the purposes of this section, "incident"
includes — )

(a) an accident, emergency OTr malfunction; and

(b) a deliberate action, whether or not that action
was taken by the person conducting the activity
in the course of which the incident occurred.

(6) Notification provided under subsection (1) or
(2) is not to be used as evidence in proceedings before a
court, other than proceedings for an offence against this

section.
PART 4 — ENVIRONMENT PROTECTION OBJECTIVES
Division 1 — Purpose and Contents of Objectives
15. PURPOSE OF ENVIRONMENT PROTECTION OBJECTIVES

The purpose of an environment protection objective
is to establish the principles on which —

(a) environmental quality is to be maintained,
enhanced, managed or protected:;

(b) pollution, or environmental harm resulting from
pollution, is to be assessed, prevented,
reduced, controlled, rectified or cleaned up;

and

(c) effective waste management is to be implemented
or evaluated.

16. MATTERS DEALT WITH BY ENVIRONMENT PROTECTION
OBJECTIVES

An environment protection objective may be made in
relation to any of the following:

(a) air quality:
(b) water quality;

(c) soil quality as it relates to the assessment,
management and clean up of polluted soil;

(d) a type or class of contaminant;

(e) a type or class of waste;

(f£) a type or class of industry or activity;
(g) waste management;

(h) a technology or process;
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(j) a pollution control practice,

and may relate to all of the Territory, or a part of the
Territory, as specified in the objective.

17. CONTENTS OF ENVIRONMENT PROTECTION OBJECTIVES

(1) An environment protection objective may
specify, or incorporate by reference, any of the
following:

(a) a goal, standard, guideline or protocol as in
force at a particular time or as in force from

time to time;

(b) that a feature or use of the environment or a
part of the environment is to be protected;

(¢) an envirommental indicator that can be used to
define and measure environmental quality;

(d) a result necessary or desirable to be achieved
by an action in order to effectively manage
waste or assess, prevent, reduce, control,
rectify or clean up pollution or environmental
harm resulting from pollution;

(e) indicators, criteria or methods to be used in
evaluating practices for waste management or
the assessment, prevention, reduction, control,
rectification or <c¢lean up of pollution or
environmental harm resulting from pollution;

(f) requirements to be considered in determining
whether an action is to be taken or whether an
instrument of a legislative or administrative
character is to be made, varied or revoked
under this Act;

(g) requirements to be considered in determining
the conditions to which an environment
protection approval or a licence may be
subject.

(2) An environment protection objective may specify
any of the following:

(a) that a person who contravenes or fails to
comply with a provision of the objective is
guilty of an environmental offence level 2, 3
or 4 within the meaning of the Environmental
Offences and Penalties Act;

(b) that an offence against a provision of the
objective is a regulatory offence.
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18. BENEFICIAL USES, &C., UNDER WATER ACT ARE
ENVIRONMENT -PROTECTION OBJECTIVES

A beneficial use, quality standard, criteria or
objective declared under section 73 of the Water Act and
in force is an environment protection objective for the
purposes of this Act.

Division 2 — Preparation and Exhibition
of Proposed Objectives

19. NOTIFICATION OF INTENTION TO PREPARE DRAFT
ENVIRONMENT PROTECTION OBJECTIVES

(1) The Minister may propose the preparation of a
draft environment protection objective.

(2) Where the Minister proposes to prepare a draft
environment protection objective, he or she may place a
notice in a newspaper circulating in the Territory.

(3) A notice under subsection (2) is to —

(a) specify that the Minister proposes to prepare a
draft environment protection objective;

(b) provide an outline of the proposal;

(c) specify the place where copies of the proposal
may be viewed or purchased; and

(d) specify that members of the public may make
submissions to the Minister in relation to the
proposal on or before a date, specified in the
notice, not earlier than 30 days after the date
on which the notice appears in the newspaper.

(4) The Minister must ensure that a proposal to
prepare a draft environment protection objective to which
a notice under subsection (2) relates 1is available for
viewing and purchase by the public —

(a) at the place specified in the notice in
accordance with subsection (3) (c); and

(b) until the end of the date specified in the
notice in accordance with subsection (3) (d).

(5) A person may, on or before the date specified
in the notice in accordance with subsection (3) (d), make
a submission to the Minister in relation to a proposal to
prepare a draft environment protection objective.
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20. PREPARATION AND EXHIBITION OF DRAFT OBJECTIVES

(1) The Minister may prepare a draft environment
protection objective.

(2) The Minister may only prepare a draft
environment protection objective if —

(a) the proposal to which the draft environment
protection objective relates has been notified
and available for viewing and purchase in
accordance with section 19; and

(b) he or she has considered each submission made
under section 19(5) in relation to the

proposal.

(3) Where a draft environment protection objective
has been prepared under subsection (1), the Minister may
place a notice in a newspaper circulating in the

Territory.
(4) A notice under subsection (3) is to —

(a) specify that the Minister has prepared a draft
environment protection objective;

(b) specify the place where copies of the draft
environment protection objective may be viewed
or purchased;

(c) specify that members of the public may make
submissions to the Minister in relation to the
draft environment protection objective on or
before a date, specified in the notice, not
earlier than 60 days after the date on which
the notice appears in the newspaper; and

{(d) specify the office of the Administering Agency
where members of the public may, after the date
specified in the notice 1in accordance with
paragraph (c), view submissions in relation to
the draft environment protection objective in
accordance with subsection (8).

(5) A person may, on or before the date specified
in the notice in accordance with subsection (4) (¢), make
a submission to the Minister in relation to a draft
environment protection objective.

(6) The Minister must ensure that a draftt
environment protection objective to which a notice under
subsection (3) relates is available for viewing and

purchase by the public —
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(a) at the place specified in the notice in
accordance with subsection (4) (b); and

(b) until the end of the date specified in the
notice in accordance with subsection (4) (c).

(7) The Minister must ensure that copies of each
submission made under subsection (5) in relation to a
draft environment protection objective are available for
viewing by members of the public —

(a) after the date specified in the notice in
accordance with subsection (4) (c); and

(b) until the end of the date on which the
Administrator approves or refuses to approve
the draft environment protection objective
under section 23.

(8) A submission is to be made available for
viewing in accordance with subsection (7) during normal
business hours at the office of the Administering Agency
specified in the notice in accordance with subsection

(4) (d) .

21. SUBMISSION OF DRAFT ENVIRONMENT PROTECTION
OBJECTIVES TO ADMINISTRATOR

After the Minister has -

(a) considered each submission made under section
20(5) in relation to a draft environment
protection objective; and

(b) made the alterations to the draft environment
protection objective that he or she thinks fit,

the Minister may submit the draft environment protection
objective to the Administrator for approval.

22. NATIONAL ENVIRONMENT PROTECTION MEASURE MAY BE
INCORPORATED AS ENVIRONMENT PROTECTION OBJECTIVE

(1) The Minister may submit to the Administrator a
draft environment protection objective that incorporates,
with such declatory, machinery or administrative changes
as the Minister thinks fit, part or all of a national
environment protection measure as in force at a
particular time for approval under section 23 as an
environment protection objective.

(2) Sections 19, 20 and 21 do not apply in relation
to a draft environment protection objective submitted
under subsection (1).
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23. ADMINISTRATOR MAY APPROVE ENVIRONMENT PROTECTION
OBJECTIVE -

(1) The Administrator  may approve a draft
environment protection objective submitted to him or her
under section 21 or 22.

(2) The Administrator must —

(a) give notice of the approval of an environment
protection objective in the Gazette and in a
newspaper circulating-in the Territory; and

(b) specify in the notice the place where copies of
the objective may be viewed or purchased.

(3) An environment protection objective takes
effect —

(a) on the date of notification in the Gazette
under subsection (2); or

(b) where a later date is provided for in the
notice — on the later date.

24. OVERLAP BETWEEN NATIONAL MEASURE AND OTHER OBJECTIVE
OR LAW

Where —

(a) a draft environment protection objective
submitted under section 22 is approved under
section 23; and

(b) a 1law in force in the Territory, including
another objective approved under section 23,
establishes more stringent requirements than
that required by the environment protection
objective,

the law in force in the Territory is to apply and the
objective referred to in paragraph (a) is, to the extent
of the inconsistency, of no effect.

25. OBJECTIVES TO BE AVAILABLE TO PUBLIC

(1) The Minister must ensure that copies of an
environment protection objective are available for
viewing and purchase at the place specified in the notice
in relation to the objective under section 23(2) or
section 27(2).

(2) A person may view, or on payment of the
prescribed fee, if any, purchase, an environment

protection objective.
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Division 3 — Amendment and Revocation
- of Objectives

26. AMENDMENT OF OBJECTIVES

This Part applies in relation to the amendment of an
environment protection objective as if a reference in
this Part to a draft environment protection objective
were a reference to a draft amendment of an environment

protection objective.
27. MINOR AMENDMENTS TO OBJECTIVES

(1) Notwithstanding section 26, the Minister may
approve an amendment to an environment protection

objective —
(a) to correct a typographical error; or

(b) to change the wording of a provision of the
objective but not so as to change the general
intention of the provision.

(2) The Minister must —

(a) give notice of an amendment approved under
subsection (1) in the Gazette and in a
newspaper circulating in the Territory; and

(b) specify in the notice where copies of the
amendment may be viewed or purchased.

(3) An amendment under subsection (1) takes
effect —

{a) on the date of notification in the Gazette
under subsection (2); or

(b) where a later date is provided for in the
notice — on that later date.

28. PROCEDURE FOR REVOCATION

(1) The Minister may propose that an environment
protection objective be revoked.

(2) Where the Minister propeoses that an environment
protection objective be revoked, he or she may place a
notice in a newspaper circulating in the Territory.

(3) A notice under subsection (2) is to specify —

(a) that the Minister proposes that an environment
protection objective be revoked;

(b) the reasons for the proposal; and
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(c) that members of the public may make submissions
in relation to the proposal by a date,
specified in the notice, not earlier than 30
days after the date on which the notice appears
in the newspaper.

(4) A person may, within the period specified in
the notice in accordance with subsection (3) (c), make a
submission to the Minister in relation to a proposal to
revoke an environment protection objective.

(5) The Minister may submit to the Administrator a
proposal to revoke an environment protection objective.

(6) Subject to subsection (7), the Minister may
only submit to the Administrator a proposal under
subsection (5) if —

(a) notice has been given 1in accordance with
subsection (2); and

(b) the Minister has considered all submissions
made under subsection (4) in relation to the
proposal.

(7) Subsection (6) does not apply in relation to a
proposal to revoke an environment protection objective

if —
(a) the environment protection objective was

submitted to the Administrator for approval
under section 22; and

(b) the national environment protection measure to
which the environment protection objective
relates has been revoked under the National
Environment Protection Council (Northern
Territory) Act.

29. REVOCATION OF OBJECTIVES

(1) The Administrator may revoke an environment
protection objective in accordance with a proposal
submitted to him or her under section 28(5).

(2) The Administrator must give notice of the
revocation of an environment protection objective in the
Gazette and in a newspaper circulating in the Territory.

(3) A revocation of an environment protection
objective takes effect —

(a) on the date of notification in the Gazette
under subsection (2); or
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(b) where a later date is provided for in the
notice- of revocation — on the later date.

PART 5 — ENVIRONMENT PROTECTION APPROVALS AND
LICENCES AND BEST PRACTICE LICENCES

Division 1 — Grant of Approvals
and Licences

30. WHERE APPROVAL OR LICENCE REQUIRED

(1) A person must not, except under an environment
protection approval, conduct an activity specified in
Part 1 of Schedule 2.

Penalty: envirommental offence level 4.

(2) A person must not, except under an environment
protection approval, modify or alter premises in or on
which an activity specified in Part 1 or 2 of Schedule 2
is conducted or is to be conducted if —

(a) while the modification or alteration is being
carried out, there is likely to be — °

(i) a significant increase or alteration in
the waste generated, stored, treated or
disposed of; or

(ii) a significant increase in pollution
resulting in environmental harm or the
risk of pollution resulting in
environmental harm; or

{b) at the premises as modified or altered, there
is likely to be —

(i} a significant increase or alteration in
the waste generated, stored, treated or
disposed of; or

(ii) a significant increase in pollution
resulting in environmental harm or the
risk of pollution resulting in
environmental harm.

Penalty: environmental offence level 4.

(3) A person must not, except under an environment
protection licence or a best practice licence, conduct an
activity specified in Part 2 of Schedule 2.

Penalty: environmental offence level 4.

(4) Subsections (1) and (2) do not apply in
relation to the maintenance of premises in or on which an
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activity specified in Part 1 or 2 of Schedule 2 is
conducted or is to be conducted.

(5) The Chief Executive Officer may, by notice in
writing, declare that subsection (1) or (2) does not
apply in relation to an activity specified in Part 1 of
Schedule 2 conducted at specified premises if a
development permit has been granted under section 52 of

the Planning Act in relation to the activity.

(6) The Chief Executive Officer may, by notice in
writing, declare that subsection (1), (2) or (3) does not
apply in relation to premises or an activity if satisfied
that the risk of environmmental harm resulting from
pollution from the premises or arising from the activity
is insignificant.

31. APPLICATION FOR APPROVALS AND LICENCES

(1) A person may apply to the Chief Executive
Officer for the grant of —

(a) an environment protection approval;
(b) an enviromment protection licence; or
(c) a best practice licence.

(2) An application under subsection (1) is to be in
the approved form accompanied by the prescribed fee, if
any.

(3) An application under subsection (1) may relate
to —

(a) more than one activity specified in Schedule 2;
or

(b} an activity specified in Schedule 2 that is to
be conducted at more than one location.

(4) An application under subsection (1) is to be
accompanied by information to enable the Chief Executive
Officer to assess the environmental risks associated with
the activity specified in Schedule 2 to which the
application relates.

(5) The Chief Executive Officer may request an
applicant under subsection (1) to provide him or her with
further information to enable the Chief Executive Officer
to assess the environmental risks associated with the
activity specified in Schedule 2 to which the application
relates.
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32. MATTERS TO BE CONSIDERED IN GRANTING APPROVALS AND
LICENCES -

(1)

In determining whether to grant an environment

protection approval, environment protection licence or
best practice licence, the Chief Executive Officer must

have regard to -

(a)
(b)

(c)

(e)

(£)

(g)

{(h)

(2)

the objectives of this Act;
all relevant environment protection objectives;

a relevant compliance plan or performance
agreement;

the siting, design and layout of the premises;

the sensitivity of the surrounding land use and
environment;

if the activity or premises or proposed
activity or premises have been assessed under
the Environmental Assessment Act —

(i) a public environmental report or
environmental impact statement made under
that Act in relation to the activity or
premises; and

(ii) comments, suggestions and recommendations
made for the purposes of that Act by the
minister for the time being administering
that Act in relation to the premises or
activity;

the results of an environmental audit, if any,
submitted as required under section 48 or 49;
and

best practice environmental management for the
particular activity specified in Schedule 2 to
which it is intended the approval or licence is
to relate.

The Chief Executive Officer must, before

granting an enviromment protection approval, environment
protection licence or best practice licence, consult with
and have regard to the requirements of or comments from —

(a)

{b)

all Agencies that, in the opinion of the Chief
Executive Officer, have functions in relation
to waste management or pollution that are
relevant to the application;

all prescribed persons, offices and bodies that
have functions in relation to waste management
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or pollution that are relevant to the
application; and

(c¢) any other persons the Chief Executive Officer
thinks fit.

33. ADDITIONAL MATTERS TO BE CONSIDERED IN GRANTING BEST
PRACTICE LICENCE

The Chief Executive Officer must not grant a best
practice licence to a person unless the Chief Executive
Officer is satisfied that, in relation to the activity
specified in Schedule 2 to which the application relates,
the person —

{(a) has during the 2 years immediately preceding
the application under section 31, complied with
this Act;

(b) 1is implementing a program of voluntary
environmental audits;

(c) has implemented or is implementing an
improvement plan;

(d) is implementing a system for environmental
management;

(e) is implementing a program for reporting to the
community, and involving the community in,
environmental performance and management; and

(£) has complied with the prescribed requirements,
if any.

34. GRANT OF APPROVALS AND LICENCES

(1) The Chief Executive Officer may grant or refuse
to grant an environment protection approval or a licence.

(2) An environment protection approval or a licence
is to be in the approved form.

(3) The Chief Executive Officer may grant an
environment protection approval or a licence relating
to —

(a) more than one activity specified in Schedule 2;
or

(b) an activity specified in Schedule 2 that is to
be conducted at more than one premises or
location.
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Division 2 — Conditions of Approvals and Licences
35. CONDITIONS OF APPROVALS AND LICENCES

(1) An environment protection approval or a licence
is subject to the conditions the Chief Executive Officer

thinks fit and specifies on it.

(2) The Chief Executive must have regard to the
matters specified in section 32(1) (a) to (h) (inclusive)
in determining the conditions to impose on an environment
protection approval or a licence.

(3) Without limiting the generality of subsection
(1), the conditions that may be imposed on an environment
protection approval or a licence include, but are not

limited to —

(a) a condition requiring the provision of a
financial assurance in pursuance of section 36;

and

(b) a condition that the holder of the environment
protection approval or the licence must, within
the specified period, if any -

(i) achieve specified results mnecessary to
effectively manage wastes or control
pollution;

(ii) conform to specified standards in the
conduct of an activity:

(iii) carry out specified measures that are
necessary to effectively manage wastes,
prevent, reduce, control, rectify or clean
up pollution or environmental harm
resulting from pollution or to protect the
environment;

(iv) carry out specified testing or monitoring:

(v) provide the results of specified testing
or monitoring to the Chief Executive
Officer;

(vi) provide specified information to the Chief
Executive Officer; and

(vii) prepare, review, update or implement a
plan for environmental management to the
satisfaction of the Chief Executive
Officer and make, as specified, all or
part of the plan available for public
viewing.
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36. CONDITIONS RELATING TO FINANCIAL ASSURANCES
(1) The Chief Executive Officer may impose on —
(a) an environment protection approval; or
(b) a licence,

a condition that the holder of the environment protection
approval or a licence must provide to the Administering
Agency a specified financial assurance of a specified
amount within a specified time.

(2) A financial assurance may be by way of —
(a) bank guarantee, bond or insurance policy; or

(b) other security approved by the Chief Executive
Officer.

(3) The Chief Executive Officer may not impose a
condition referred to in subsection (1) on an environment
protection approval or a licence unless he or she is
satisfied that -—

{(a) the condition is Jjustified by the degree of
risk of pollution causing environmental harm
posed by the activity to which the environment
protection approval or the licence relates;

(b) the condition is justified by the likelihood of
action being required to be taken to prevent,
minimise or make good environmental damage
resulting from the activity to which the
environment protection approval or the licence
relates; or

(c) the applicant for the environment protection
approval or the licence has on one or more
occasions contravened or failed to comply with
this Act in relation to the activity to which
the environment protection approval or the
licence relates and the condition is justified
by the nature, number or frequency of the
contraventions or failures to comply.

(4) The Chief Executive Officer may not specify a
total amount of a financial assurance that is greater
than the amount that would, in his or her opinion, be
required to cover the 1likely costs of preventing,
minimising or making good environmental damage that may
result from the activity to which the environment
protection approval or the licence relates.
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(5) A financial assurance is to be provided —

(a) for the period specified on the environment
protection approval or the licence unless —

(i) the condition imposing the financial
assurance is revoked;

(ii) the financial assurance is discharged; or

(iii) the environment protection approval or
licence is revoked, surrendered or
transferred; or

(b) where no period is specified on the environment
protection approval or licence, until —

(i) the condition imposing the financial
assurance is revoked:

(ii) the financial assurance is discharged; or

(iii) the environment protection approval or the
licence is revoked, surrendered or
transferred.

(6) A condition may require that a financial
assurance extend beyond the period of the environment
protection approval or licence to which the condition

relates.
37. APPLICATION TO AMEND OR REVOKE CONDITIONS

(1) A person may apply to the Chief Executive
Officer for an amendment to, or a revocation of, a
condition of an environment protection approval or a
licence.

(2) An application is to be in the approved form
accompanied by the prescribed fee, if any.

38. AMENDMENT OR REVOCATION OF CONDITIONS
(1) The Chief Executive Officer may —

(a) amend a condition of an environment protection
approval or a licence; or

(b) subject to section 36, impose a new condition
on an environment protection approval or a
licence.

(2) The Chief Executive Officer may only amend a
condition or impose a new condition if —
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(a) the amendment or condition is requested by the
holder "of the approval or licence;

{b) the holder of the approval or licence has
contravened or failed to comply with a
provision of this Act;

(c) there is a risk of pollution resulting in
material environmental harm or serious
environmental harm;

(d) it is necessary or desirable for the purposes
of an environment protection objective;

(e) the Chief Executive Officer is permitted or
required to do so by or under this Act;

(f) a licence has been or is to be downgraded or
upgraded under section 44; or

(g) the approval or licence is to be transferred.

(3) The Chief Executive Officer may revoke a
condition of an enviromment protection approval or a
licence as he or she thinks fit.

(4) The Chief Executive must have regard to —
(a) the matters specified in section 32(1); and

(b) in relation to a best practice 1licence — the
matters specified in section 33,

in determining whether to amend or revoke a condition or
to impose a new condition on an approval or licence.

(5) The Chief Executive Officer must give notice of
the amendment or revocation of a condition of, or the
imposition of a new condition on, an environment
protection approval or a licence to the holder of the
approval or licence.

(6) An amendment or a revocation of a condition
under subsection (1) or (3), and the imposition of a new
condition under subsection (1), takes effect —

(a) on the date on which notice is given to the
person under subsection (5); or

(b) where a 1later date is provided for in the
notice — on the later date.
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Division 3 — Miscellaneous

39. PERSON MUST COMPLY WITH APPROVAL OR LICENCE

(1) The holder of an environment protection
approval or a licence must not intentionally contravene
or fail to comply with the environment protection
approval or licence.

Penalty: environmental offence level 3.

(2) The holder of an environment protection
approval or a licence must not contravene or fail to
comply with the approval or licence.

Penalty: environmental offence level 4.
40. DURATION AND RENEWAL OF LICENCES

(1) Subject to this Act, a licence or a renewal of
a licence remains in force for the period specified in it
by the Chief Executive Officer.

(2) An application for the renewal of a licence is
to be —

(a) made to the Chief Executive Officer within the
prescribed period before the licence expires;

(b) in the approved form; and
(¢) accompanied by the prescribed fee (if any).

(3) The Chief Executive Officer may, on receipt of
an application in accordance with subsection (2), renew a
licence.

(4) A licence may be renewed subject to the
conditions the Chief Executive Officer thinks fit,
including but not limited to —

(a) the conditions specified on the licence as
originally granted or last renewed; and

(b) any other conditions specified in section 35
and 36.

(5) In determining —
(a) whether to renew a licence; and

(b) the conditions, if any, to be placed on a
licence that is to be renewed,
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the Chief Executive Officer is to have regard to the
matters he or she thinks fit including, but not limited
to —

(¢) whether the holder of the 1licence has
contravened or failed to <comply with a
provision of this Act;

(d) the extent to which the holder of the licence
has complied with a pollution abatement notice
issued to him or her;

(e) the extent to which the holder of the licence
has complied with the lawful directions of an
authorised officer;

(£) the matters specified in section 32(1); and

(g) in the case of a best practice licence — the
matters specified in section 33.

41. DURATION OF APPROVAL

(1) An environment protection approval permitting
the construction or installation of, or the carrying out
of works in relation to, premises remains in force

until —

(a) a licence comes into force in relation to the
premises; or

(b) the period specified on the approval expires,

whichever occurs first.

(2) An environment protection approval permitting
the modification or alteration of premises remains in
force until the expiry of the period specified on the
approval.

(3) A person may apply in the approved form to the
Chief Executive Officer for an extension or reduction of
the period specified on an approval or to which an
approval is subject under subsection (4) and the Chief
Executive Officer may, by notice in writing, extend or
reduce the period accordingly.

(4) In a case to which subsection (1) or (2) does
not apply, an approval remains in force until 2 years
after the date on which the approval is granted.

42 . ANNUAL FEE
(1) The holder of —

(a) an environment protection licence; or
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(b) a best practice licence,

that is granted for a period of 2 years or more must,
subject to subsection (4), pay the annual fee, if any,
determined under subsection (2) and specified on the
licence in respect of each year or part of a year that
the licence remains in force.

(2) For the purposes of subsection (1), the
Regulations may prescribe —

(a) the amount of an annual fee for a type of
licence, type of activity or both; or

(b) the method of calculating an annual fee for a
type of licence, type of activity or both.

(3) The annual fee payable in relation to a licence
is due and payable —

(a) if the fee is for the first year — on the grant
of the licence; and

(b) if the fee is for a subsequent year or part of
a year — on the date specified on the licence
as the date by which the fee is payable.

(4) The Chief Executive Officer may waive, in whole
or in part, the annual fee payable in relation to a best
practice licence.

(5) Where a person has not paid an annual fee on or
before the due date, the Chief Executive Officer must
notify the person in writing that unless the fee is paid
by a date, specified in the notice, not earlier than 14
days after the notice is given, his or her licence will
be suspended.

(6) Where the holder of a licence has paid the
annual fee payable in relation to the licence in respect
of a particular year and the licence is downgraded or
upgraded within the meaning of section 44 during the
year, the holder of the licence is to be taken to have
paid the correct fee for the licence as downgraded or
upgraded in respect of that year.

43. NOTIFICATION OF CEASING TO CONDUCT LICENSED ACTIVITY
AND SURRENDER OF LICENCE

(1) The holder of a 1licence must, within 14 days
after ceasing to conduct the activity to which the
licence relates, notify the Chief Executive Officer

accordingly.

Penalty: environmental offence level 4.
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(2) Subsection (1) does not apply to a holder of a
licence where the Chief Executive Officer has approved
under section 46 the transfer of the licence to another

person.

(3) The holder of a licence may, with the approval
of the Chief Executive Officer, surrender the licence to
the Chief Executive Officer.

44. BEST PRACTICE LICENCE MAY BE DOWNGRADED TO
ENVIRONMENT PROTECTION LICENCE, &cC.

(1) The Chief Executive Officer may downgrade a
best practice licence where he or she is satisfied that —

(a) a requirement specified in section 33 has not
been complied with; or

{(b) a condition of the best practice licence has
not been complied with.

(2) The Chief Executive Officer must give notice of
the downgrading of a best practice licence to the holder

of the licence.

(3) Where a best practice licence is downgraded
under subsection (1), the licence is to be taken, on and
from the date on which notice is given under subsection
(2), to be an environment protection licence subject to
the same conditions as those imposed on the best practice
licence.

(4) The Chief Executive Officer may upgrade to a
best practice licence an environmment protection licence
that was downgraded under subsection (1) if he or she is
satisfied that —

(a) the requirement specified in section 33 that
was not complied with has been complied with;

{(b) the condition of the best practice licence that
was not complied with has been complied with;
and

(¢) the requirements of section 33, other than the
requirement specified 1in section 33(a), have
been complied with.

(5) The Chief Executive Officer must give notice of
the upgrading of an environment protection licence to the
holder of the licence.

(6) Where an environment protection licence is

upgraded under subsection (4), the licence 1is to be
taken, on and from the date on which notice is given
under subsection (5), to be a best practice licence
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subject to the same conditions as those imposed on the
environment protection licence.

45. SUSPENSION AND CANCELLATION OF LICENCES
(1) The Chief Executive Officer may, in writing —

(a) suspend a licence for a period specified in the
notice under subsection (3); or

(b) cancel a licence,
if he or she is satisfied that —

(c) the holder of the approval or licence has not
complied with a provision of this Act; or

(d) there is a risk of pollution resulting in
material environmental harm or serious
environmental harm.

(2) Where a person has not paid the annual fee he
or she is required to pay under section 42 by the date
specified in the notice to him or her under subsection
(5) of that section, the Chief Executive Officer must
suspend the licence to which the fee relates until —

(a) the annual fee is paid; or

(b) arrangements to the satisfaction of the Chief
Executive Officer for the payment of the fee
are made.

(3) The Chief Executive Officer must give notice of
the suspension or cancellation of a licence to the holder
of the licence.

(4) A suspension or cancellation of a licence under
subsection (1) takes effect —

(a) on the date on which notice is given to the
person under subsection (3); or

(b) where a later date is provided for in the
notice — on the later date.

46. TRANSFER OF ENVIRONMENT PROTECTION APPROVAL OR
ENVIRONMENT PROTECTION LICENCE

(1) The holder of an environment protection
approval or an environment protection licence may apply
to the Chief Executive Officer to transfer the approval
or licence to another person.

(2) An application under subsection (1) is to be —
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(a) in the approved form;

(b) accompanied by the approval document or licence
document to be transferred; and

(c) accompanied by the prescribed fee, if any.

(3) The Chief Executive Officer may approve, or
refuse to approve, an application under subsection (1).

(4) Where the Chief Executive Officer approves an
application under subsection (1), the Chief Executive
Officer is to —

(a) give notice in writing to the transferor and
the transferee; and

(b) replace the approval document or licence
document issued to the transferor with a new
approval document or licence document in the
transferee's name.

(5) The transfer of an environment protection
approval or a licence under subsection (3) takes effect —

(a) on the date on which notice is given to the
transferor and transferee under subsection

(4) (a); or

(b) where a later date is provided for in the
notice — on the later date.

PART 6 — ENVIRONMENTAL AUDITS

47. ENVIRONMENTAL AUDITS

An environmmental audit is an evaluation of any of
the following:

(a) the ability of management systems to manage
waste or prevent, reduce, control, rectify or
clean up pollution or environmental harm
resulting from pollution;

(b) the extent to which actions required to be
taken, or results required to be achieved, for
waste management or the prevention, reduction,
control, rectification or clean up of pollution
or environmental harm resulting from pollution
have been taken or achieved;

(c) the extent, nature and source of wastes
generated by an activity, premises or process;

(d) the likelihood of waste management problems or
pollution resulting in environmental harm
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occurring and the adequacy of safeguards in
place -to prevent their occurrence or limit
their impact on the environment;

(e) the extent to which compliance with this Act,
the Water Act or a code of practice has been
achieved;

(f£) the types, amount, distribution or mobility of
contaminants or waste present in the
environment.

48. CHIEF EXECUTIVE OFFICER MAY REQUIRE ENVIRONMENTAL
AUDIT PROGRAM TO BE CARRIED OUT

(1) The Chief Executive Officer may, by notice in
writing to a person, including but not limited to a

person who —

(a) is required to hold an environment protection
approval or a licence; or

(b) has been issued with a pollution abatement
notice,

require him or her to carry out the environmental audit
program specified in the notice.

(2) An environmental audit program in a notice
under subsection (1) is to specify —

(a) the environmental audits to be performed under
the program;

(b) the activities, operations, premises or
locations to which the environmental audits are
to relate;

(¢) the date or dates by which the environmental
audits are to be performed or the £frequency
with which and the period during which the
environmental audits are to be performed; and

(d) the date or dates by which results of the
environmental audits performed under the
program are .to be submitted to the Chief
Executive Officer or the £requency with which
or the period in which the results are to be so
submitted.

(3) A notice wunder subsection (1) may specify
conditions or other matters relating to the conduct of
the envirommental audit program that the Chief Executive
Officer thinks fit.
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(4) A notice under subsection (1) is to specify the
reasons for the requirement to carry out the
environmental audit program specified in the notice.

49. COURT MAY ORDER ENVIRONMENTAL AUDIT PROGRAM TO BE
CARRIED OUT

(1) Where a person is found guilty of an offence
against this Act, the Court may, on the application of
the prosecutor, order the person to carry out the
environmental audit program specified in the order.

(2) An order under subsection (1) may be made in
addition to or instead of any other punishment that the

Court may impose.

(3) Where the prosecutor makes an application under
subsection (1), he or she is to provide to the Court an
environmental audit program, approved by the Chief
Executive Officer, for the Court's consideration.

(4) An order under subsection (1) is to specify —

(a) the envirommental audits to be performed under
the program;

(b) the activities, operations, premises or
locations to which the environmental audits are
to relate;

(c) the date or dates by which the environmental
audits are to be performed or the frequency
with which and the period during which the
environmental audits are to be performed; and

(d) the date or dates by which results of the
environmental audits performed under the
program are to be submitted to the Chief
Executive Officer or the frequency with which
or the period in which the results are to be so
submitted.

(5) An order under subsection (1) may specify
conditions or other matters relating to the conduct of
the environmental audit program that the Court thinks

fit.

50. AMENDMENT AND REVOCATION OF ENVIRONMENTAL AUDIT
PROGRAMS

(1) The Chief Executive Officer may, in writing,
amend or revoke an environmental audit program he or she
has required the person to carry out under section 48.
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(2) The Chief Executive Officer must give notice of
the amendment or revocation of an environmental audit
program to the person required to carry out the program.

(3) Where the Chief Executive Officer amends an
environmental audit program he or she must specify in the
notice under subsection (2) the reasons for amending the

program.

(4) An amendment or revocation under this section
takes effect —

(a) on the date on which the notice is given to the
person under subsection (2); or

(b} where a later date is provided for in the
notice — on the later date.

51. PERFORMANCE AND REPORTING UNDER PROGRAM

(1) A person must comply with a notice wunder
section 48.

Penalty: environmental offence level 4.

(2) A person is not to be taken to have submitted
results to the Chief Executive Officer in accordance with
an envirommental audit program unless he or she submits

with the results —

(a) a statutory declaration signed by him or her
stating that he or she has provided all
relevant information to the auditor and has not
provided to the auditor information that the
person knows or suspects to be false or

misleading; and

(b) a statutory declaration signed by the auditor
stating that the results are accurate to the
best of his or her knowledge or belief and that
he or she has not included in the results
information that he or she knows or suspects to
be false or misleading or failed to include in
the report information that he or she knows to
be relevant.

52. OFFENCES

(1) The person required to carry out an
environmental audit program must provide to the auditor
all information that is relevant to the audit.

Penalty: environmental offence level 3.
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(2) A person must not provide to an auditor
information that the person knows to be false or
misleading in a material particular.

Penalty: environmental offence level 3.

(3) A person required to carry out an environmental
audit program must not submit under section 51 results or
information that he or she knows to be false or
misleading in a material particular.

Penalty: environmental offence level 3.

(4) An auditor —

(a) must not provide to a person required to carry
out an environmental audit program results or
information relating to an environmental audit
if he or she knows the results or information
to Dbe false or misleading in a material
particular; and

(b) must provide to a person required to submit
results under section 51 all information
relevant to the audit to which the results

relate.
Penalty: environmental offence level 3.
53. AUDIT RESULTS MAY BE PLACED ON REGISTER

The Chief Executive Officer may include in the
register kept under section 9 the results of an
environmental audit performed under an environmental

audit program.
54. VOLUNTARY ENVIRONMENTAL AUDIT RESULTS ARE PRIVILEGED

(1) The results of a voluntary environmental audit
are not admissible as evidence in proceedings for an
offence against this Act.

(2) Nothing in subsection (1) relieves a person
from the requirement to provide to the Chief Executive
Officer or the Administering Agency results of testing or
monitoring where required to do so —

(a) by or under this Act or a code of practice; or

(b) by virtue of an obligation to notify the
Administering Agency under section 14.

(3) Nothing in subsection (1) prevents the seizure

and use of the results of a voluntary environmental audit
for the purpose of administering this Act.
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(4) Subsection (1) does not apply in relation to
the results of = voluntary environmental audit if the
person relies or attempts to rely on the results in
proceedings for an offence against this Act.

PART 7 — COMPLIANCE PLANS

55. PURPOSE OF COMPLIANCE PLANS

The purpose of a compliance plan is to enable a
person who, for reasons satisfactory to the Minister, is
or will be unable to comply with a provision of the
Regulations or of an environment protection objective to
enter into a compliance plan that, through requiring the
implementation in stages of improvements in waste
management and the prevention, reduction, control,
rectification or clean up of pollution or environmental
harm resulting from pollution, will enable at the
conclusion of the program the person to comply with the
provision.

56. CONTENTS OF COMPLIANCE PLANS
A compliance plan is a plan that —

(a) specifies the person responsible for
implementing the plan;

(b) describes the premises or activity to which the
plan applies;

(c) specifies the provision of the Regulations, or
of an environment protection objective, to
which the plan applies;

(d) details the practical difficulties in complying
with the provision specified in accordance with
paragraph (c);

(e) specifies the period within which the person is
required to achieve compliance, being a period
that ends no later than 5 years after the
commencement of the provision specified in
accordance with paragraph (c);

(f) details a program for achieving compliance
within the period specified in accordance with
paragraph (e); and

(g) provides for the monitoring of compliance with
the plan and reporting of the meonitoring
results to the Minister.
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57. VOLUNTARY COMPLIANCE PLANS

(1) A person may submit to the Minister a draft
compliance plan if he or she —

(a) conducts an activity; and

(b) 1is of the opinion that it is not practicable to
comply with a provision of the Regulations, or
of an environment protection objective, that
came into effect after the commencement of the

activity.

(2) A draft compliance plan submitted to the
Minister under subsection (1) is not admissible as
evidence in proceedings for an offence against the
provision of the Act specified in the plan in accordance

with section 56(c).

58. MINISTER MAY REQUIRE COMPLIANCE PLAN
(1) The Minister may, by notice in writing to —
(a) a person required to hold a licence;

{(b) a person who has been issued with a pollution
abatement notice; or

(¢) a person who has submitted under section 51
results of an envirommental audit carried out
under an environmental audit program,

require the person to submit to the Minister a draft
compliance plan on or before the date specified in the
notice.

(2) A person must comply with a notice wunder
subsection (1).

Penalty: environmental offence level 4.
59. COURT MAY ORDER COMPLIANCE PLAN

(1) Where a person is found guilty of an offence
against this Act, the Court may, on the application of
the prosecutor, order the person to prepare and submit to
the Minister, before the date specified in the order, a
draft compliance plan in relation to a provision of the
Regulations or of an environment protection objective
specified in the order.

(2) An order under subsection (1) may be made in
addition to or instead of any other punishment that the
Court may impose.
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60. MATTERS TO BE TAKEN INTO ACCOUNT IN DETERMINING
WHETHER TO APPROVE COMPLIANCE PLAN

(1) The Minister must, in determining whether to
approve or refuse to approve a draft compliance plan
under section 61, take into consideration —

(a) the objectives of this Act specified in
section 5;

(p) all relevant environment protection objectives;

(c) Dbest practice environmental management for the
activity to which the draft compliance plan

relates;

(d) the potential environmental consequences of
delayed compliance with the provision specified
in accordance with section 56 (c); and

(e) the public interest.

(2) The Minister must not approve a draft
compliance plan under section 61 unless he or she is
satisfied that, in all the circumstances, it is
impracticable for the person who submitted the draft
compliance plan to comply with the provision specified in
accordance with section 56(c) in the draft compliance
plan.

61. APPROVAL OF COMPLIANCE PLANS

(1) Where a draft compliance plan is submitted to
the Minister under this Part, the Minister may approve or
refuse to approve it.

(2) The Minister must notify the person who
submitted the draft compliance plan of the Minister's
decision under subsection (1).

(3) Where the Minister refuses under subsection (1)
to approve a draft compliance plan, the Minister must
specify in the notice under subsection (2) the reasons
why he or she refused to approve it.

(4) Where the Minister refuses under subsection (1)
to approve a draft compliance plan that was required to
be submitted under section 58, an order under section 59
or this subsection, the Minister may require in the
notice under subsection (2) the person to submit a
further draft compliance plan to the Minister before the
date specified in the notice.
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(5) A person required to prepare and submit a
further draft compliance plan by a notice in accordance
with subsection (4) must comply with the notice.

Penalty: environmental offence level 4.

(6) The Minister may prepare and approve a draft
compliance plan in relation to a person where —

(a) the person has failed to submit a draft
compliance plan he or she was required to
submit to the Minister under section 58 or an
order under section 59 or by a notice under
subsection (2); or

(b) the person has submitted to the Minister 3 or
more draft compliance plans he or she was
required to submit to the Minister wunder
section 58 or under an order under section 59
or by a notice under subsection (2) and the
Minister has refused to approve all of them.

(7) The Minister must notify in writing the person
in relation to whom a draft compliance plan is approved
under subsection (6) of the approval and provide a copy
of the compliance plan to him or her.

(8) The costs of preparing a draft compliance plan
under subsection (6) are a debt due and payable by the
person to whom the plan relates.

62. EFFECT OF COMPLIANCE PLANS

Proceedings against a person to whom a compliance
plan relates for an offence against this Act cannot be
instituted if —

(a) the alleged offence is an offence against the
provision of the Act specified in the plan in
accordance with section 56(c); and

(b) the person 1is complying with the compliance
plan.

63. OFFENCES IN RELATION TO COMPLIANCE PLANS

(1) A person to whom a compliance plan relates must
not intentionally contravene or intentionally fail to
comply with the compliance plan.

Penalty: environmental offence level 3.
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(2) A person to whom a compliance plan relates must
not contravene or fail to comply with the compliance
plan.

Penalty: environmental offence level 4.
64. AMENDMENT AND REVOCATION OF COMPLIANCE PLANS

(1) The Minister may, on application by a person to
whom the compliance plan relates or on the Minister's own
initiative, amend in writing a compliance plan.

(2) Notwithstanding subsection (1), the Minister
may not amend a compliance plan submitted under section
57 without the consent of the person to whom the

compliance plan relates.

(3) In determining whether to amend a compliance
plan, the Minister must take into account the matters
specified in section 60(1).

(4) The Minister may not amend a compliance plan so
that the day by which compliance with the provision
specified in the compliance plan in accordance with
section 56(c) is to be achieved 1is more than 5 years
after the commencement of the provision specified.

(5) A person to whom a compliance plan relates may
apply in the approved form to the Minister for an
amendment to the compliance plan.

(6) The Minister may revoke a compliance plan if he
or she is satisfied that the compliance plan has not been
or is not being complied with.

(7) The Minister must give notice of the amendment
or revocation of a compliance plan to the person to whom
the compliance plan relates.

(8) A notice under subsection (7) is to specify the
reasons why the Minister amended or revoked the
compliance plan.

(9) An amendment or revocation of a compliance plan
takes effect —

(a) on the date on which the notice of amendment or
revocation 1is given to the person under

subsection (7): or

(b) where a later date is provided for in the
notice — on the later date.
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65. MINISTER TO NOTIFY OF APPROVAL OF COMPLIANCE PLAN

The Minister is to notify the public of the
approval, amendment or revocation of a compliance plan by
notice in the Gazette and in a newspaper circulating in
the Territory.

PART 8 — PERFORMANCE AGREEMENTS
66. MINISTER MAY ENTER INTO PERFORMANCE AGREEMENTS

(1) The Minister may enter into an agreement (in
this section called a performance agreement) with a

person who is —

(a) conducting an activity that causes, or is
likely to cause, pollution resulting in
environmental harm or that generates or is
likely to generate waste; or

{b) the owner or occupier of land that is polluted.
(2) A performance agreement —
(a) 1is to be in writing;

(b) may provide that the person is to undertake or
cause to have undertaken a program specified in
the agreement, being a program to protect,
restore or enhance the environment or to
improve waste management or the prevention,
reduction, control, rectification or clean up
of pollution or environmental harm resulting
from pollution; and

(c) may specify that the Territory is to provide
assistance in relation to the performance of
the program.

(3) Where the Minister enters into a performance
agreement with a person, the agreement has effect as a
contract binding on the Territory and the person with
whom the agreement is entered into.

PART 9 — ACCREDITATION

67. QUALIFIED PERSONS TO PERFORM ENVIRONMENTAL AUDITS
FOR PROGRAMS, &cC.

A person must not —

(a) perform an environmental audit for the purposes
of an environmental audit program; or
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(b) engage in a prescribed activity,

unless the person —

(c) is registered in a register established under
section 68; or

(d) is a member of a class of persons exempted in
the Regulations from the requirement to be so

registered.
Penalty: environmental offence level 4.

68. REGISTER OF QUALIFIED PERSONS

(1) The Chief Executive Officer must cause to be
established and maintained a register of —

(a) persons qualified to perform environmental
audits for the purposes of an environmental

audit program; or

(b) persons qualified to engage in a prescribed
activity.

(2) A person who is qualified to perform
environmental audits for the purposes of an environmental
audit program or to engage in.another activity that is

prescribed may —
(a) in the approved form; and

(b) on payment of the prescribed fee in relation to
the activity,

apply to the Chief Executive Officer to be registered in
a register established under subsection (1).

(3) The Chief Executive Officer may register in a
register maintained under subsection (1) —

(a) a qualified person who has applied under
subsection (2) to be registered; or

(b) a class of persons specified in the register,
where he or she is of the opinion that the
members for the time being or from time to time
of the class of persons should be registered by
virtue of qualifications or experience.

(4) Where the Chief Executive Officer registers a
person under subsection (3) (a) —

(a) the Chief Executive Officer must notify the
person of the registration and the period of
the registration; and
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(b) subject to this section, the registration
remains in force for the period specified in
the notice under paragraph (a).

(5) The Chief Executive Officer, or a court, may
cancel or suspend the registration of a person under this
section 1if the person is found guilty of an offence
against this Act.

(6) The Chief Executive Officer must —

(a) cancel the registration of a person registered
under subsection (3) (a); and

{b) cancel the registration of members of a class
of persons registered in the register under
subsection (3) (b),

if he or she ceases to be satisfied that the person or
class of persons should be registered by virtue of
qualifications or experience.

69. QUALIFICATIONS FOR REGISTRATION

(1) For the purposes of section 68(3) (a), a person
is only to be taken to be qualified to perform an
environmental audit for the purposes of an environmental
audit program or to perform a prescribed activity if he
or she —

(a) has successfully completed a relevant training
course approved by the Chief Executive Officer
at an educational institution approved by the
Chief Executive Officer;

(b) is accredited Dby a Dbody or organisation
approved by the Chief Executive Officer; or

(c) 1is a person, or is a member of a class of
persons, who or which the Chief Executive
Officer has approved under subsection (2).

(2) The Chief Executive Officer may approve in
writing a person or a class of persons for the purposes
of subsection (1) (c) where the Chief Executive Officer is
of the opinion that the person or class of persons should
be regarded as qualified by virtue of qualifications or
experience.
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PART 10 — ENFORCEMENT

Division 1 — Authorised Officers

70. AUTHORISED OFFICERS

(1) The Chief Executive Officer may, by notice in
the Gazette, appoint —

(a) a person to be an authorised officer; or

(b) the members of a class of persons at a
particular time or from time to time to be

authorised officers,

for the purposes of this Act.

(2) An authorised officer may be appointed on the
conditions, if any, the Chief Executive Officer specifies
in the instrument of appointment.

(3) Where a person appointed under subsection (1)
is an employee within the meaning of the Public Sector
Employment and Management Act, the appointment ceases to
have effect when the person ceases to be such an

employee.

(4) An authorised officer may resign by written
notice delivered to the Chief Executive Officer.

71. IDENTITY CARDS

(1) The Chief Executive Officer is to cause to be
issued to each authorised officer an identity card,
approved by the Chief Executive Officer, containing the
officer's photograph and signed by the officer and the
Chief Executive Officer.

(2) A person must, as soon as practicable after
ceasing to be an authorised officer, return his or her
identity card to the Chief Executive Officer.

Penalty: $1,000.

(3) Before performing a function or exercising a
power in relation to —

(a) a person; or
(b) 1land, a vehicle or premises,

the authorised officer must produce his or her identity
card to —

(c) the person; or
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(d) a person apparently in charge of the land,
vehicle or premises,

as the case may be, if the person requests to view the
card.

(4) Where a request is made to view the authorised
officer's card —

(a) the authorised officer; and

(b) a person authorised by the officer wunder
section 72(1) (q),

is not entitled to perform a function or exercise a power
in relation to the person, land, vehicle or premises
until the card is produced to the person making the

request.
72. POWERS OF AUTHORISED OFFICERS

(1) ©Subject to section 73, an authorised officer
may do any of the following:

(a) enter land, a vehicle or premises;

(b) search land, a vehicle or premises and anything
found there;

(c¢) take photographs, including video recordings or
make sketches or other records of 1land, a
vehicle or premises or things on or in land, a
vehicle or premises;

(d) inspect and take copies of a document within
the meaning of the Evidence Act;

(e) measure anything, or take samples of anything,
on or in land, a vehicle or premises;

(f) examine or test any equipment, machinery,
vehicle or other thing for the purpose of
determining whether this Act is being or has
been complied with &nd seize the object for
that purpose;

(g) open a package or carton on land, in or on a
vehicle or in premises for the purpose of
inspecting, or taking a sample of, the
contents;

(h) require a person to produce an environment
protection approval, licence, environmental
audit program, compliance plan, improvement
plan or performance agreement, or a copy of
such a document, for inspection;

51



(3)

(m)

(n)

(q)

(2)

Waste Management and Pollution Control

require a person on land, in a vehicle or in
premises to provide his or her name and
address;

direct a person to prevent, reduce, control,
rectify or clean up pollution or environmental
harm resulting £from polliution or to manage
waste on or in land, a vehicle or premises by
the method, and within the time, specified in
the direction;

require a person to treat a contaminant or
waste, or to take specified measures in
relation to equipment, a vehicle or premises,
by a specified method and within a specified
time, so as to reduce environmental harm;

direct a person —

(i) to remove a thing on or in land, a vehicle
or premises; or

(ii) to transport and hold a thing at a
specified place,

for appraisal, treatment, destruction or other
action in accordance with, and within the time
specified in, the direction;

require the driver of a vehicle that the
officer Dbelieves may contain evidence of
pollution, a contaminant or waste or of the
commission of an offence against the Act —

(i) to stop the wvehicle; or

(ii) to move the vehicle to a specified place,
to enable the officer to search it;

authorise a person to provide assistance to an
authorised officer in the exercise or

performance of the authorised officer's powers
or functions under this Act.

Where an authorised officer seizes a thing

under this section, the officer must, within 7 days,
provide a written receipt that sets out the details of
the thing seized to the person the officer believes or
suspects to have had possession of the thing immediately
before its seizure.
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73. EXERCISE OF POWERS 1IN RELATION TO RESIDENTIAL
PREMISES -

(1) An authorised officer must not enter
residential premises except —

(a) with the consent of the owner or occupier of
the premises; or

(b) under a search warrant issued under this
section.

(2) A Justice who is satisfied, on the application
of an authorised officer, that there is reasonable cause
to permit the officer to enter residential premises with
a view to exercising a power under section 72 or 74, may
issue a warrant in relation to the premises directed to
the authorised officer.

(3) A warrant issued under subsection (2) is, for a
period of one month from its issue, sufficient

authority —

(a) to the authorised officer to whom it is
directed and a person authorised under section
72(1) (gq) to enter the residential premises
specified in the warrant; and

(b) to that authorised officer and that person to
exercise in respect of the residential premises
specified in the warrant the powers under
section 72 or 74.

(4) Where it is impracticable for an authorised
officer to apply in person to a Justice for a warrant
under subsection (2) —

(a) the officer may make the application to a
Justice by telephone; and

(b) the Justice may issue the warrant on that
application.

(5) Where a Justice issues a warrant under
subsection (4) —

(a) the Justice is to complete and sign the
warrant, inform the authorised officer by
telephone of its terms and record on the
warrant the Justice's reasons for issuing it;
and

(b) the authorised officer must —

(1) complete in duplicate a form of warrant in
the terms provided by the Justice;
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(1i) write on it the name of the Justice and
the date and time of its issue; and

(iii) forward one of the copies to the Justice.

(6) On receiving the copy referred to in subsection
(5) (b), the Justice must —

(a) compare it with the warrant signed by the
Justice; and

(b) if satisfied that they are in substance
identical, note this fact on the warrant and
forward both the warrant and the copy to the
Chief Executive Officer.

(7) A form of warrant prepared by an authorised
officer under subsection (5)(b) has, if it is in
substance identical with the terms of the warrant signed
by the Justice, the same authority as that of a Justice's
warrant issued under subsection (2).

74. AUTHORISED OFFICER MAY REQUIRE INFORMATION

An authorised officer may require a person to
provide information that is reasonably necessary for the
administration or enforcement of this Act.

75. SELF-INCRIMINATION

(1) A person is not excused £from answering a
question, providing information or producing a document
where required to do so under this Act on the ground that
to do so would tend to incriminate the person.

(2) Where a person (whether a natural person or a
body corporate) answers a question, provides information

or produces a document where required to do so under
section 72 or 74 of this Act —

(a) the answer to the question;
{(p) the information provided; or
(c) the document produced,

is not admissible in evidence against the person in
proceedings (whether c¢ivil or criminal) if it tends to
incriminate the person.

76. OBSTRUCTING AUTHORISED OFFICERS
A person must not —

(a) resist or obstruct, or incite or encourage
another person to resist or obstruct, an
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authorised officer or a person lawfully
assisting the officer;

(b) use threatening language or behave in a
threatening manner towards an authorised
officer or a person lawfully assisting the

officer;

(c) fail to comply with the lawful requirements of
an authorised officer or a person lawfully
assisting the officer;

(d) provide to an authorised officer or a person
lawfully assisting the officer particulars
which are false or misleading in a material

respect; or

(e) impersonate or falsely claim to Dbe an
authorised officer or falsely claim to be a
person lawfully assisting an officer.

Penalty: environmental offence level 4.
Division 2 — Pollution Abatement Notices

77. CHIEF EXECUTIVE OFFICER MAY ISSUE POLLUTION
ABATEMENT NOTICES

The Chief Executive Officer may issue a pollution
abatement notice in the approved form to a person who —

{(a) he or she believes on reasonable grounds has
committed or may commit an offence against
section 83 or has contravened or failed to
comply with section 12; or

(b) who is the owner or occupier of land that is
polluted.

78. AUTHORISED OFFICER MAY ISSUE POLLUTION ABATEMENT
NOTICES IN EMERGENCIES

(1) An authorised officer may issue a pollution
abatement notice to a person who —

(a) he or she believes on reasonable grounds has
committed or may commit an offence against
section 83 or has contravened or failed to
comply with section 12; or

(b) is the owner or occupier of land that 1is
polluted,

if the officer is of the opinion that urgent action is
required to be taken to protect the environment.
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(2) A pollution abatement notice 1issued under
subsection (1) is valid for 72 hours after the time it
was issued but may be replaced by a pollution abatement
notice issued under section 77.

79. CONTENTS OF POLLUTION ABATEMENT NOTICES

(1) A pollution abatement notice may require a
person, within a specified time —

(a) to comply with a code of practice or to
otherwise comply with the general environmental
duty specified in section 12;

(b) to comply with a requirement of a provision of
this Act, other than such a provision that the
person is not required to comply with under a
compliance plan;

(c) to prevent an action occurring or continuing to
occur, where that action has caused, is causing
or may cause pollution resulting in
environmental harm; or

(d) to take remedial action to return polluted land
as far as possible to a specified condition
that the Minister thinks appropriate for the
protection of the environment or the use of the
land.

(2) A pollution abatement notice may require a
person —

(a) to perform an action that is not otherwise
permitted to be performed by or under this Act;
or

(b} to cease to perform an action that the person
is otherwise required to perform by or under
this Act.

80. PERSON TO COMPLY WITH ABATEMENT NOTICE

(1) 2 person to whom a pollution abatement notice
is issued, and his or her employees and agents, must not
intentionally contravene or intentionally fail to comply
with the notice.

Penalty: environmental offence level 3.

(2) A person to whom a pollution abatement notice
is issued, and his or her employees and agents, must not
contravene or fail to comply with the notice.

Penalty: environmental offence level 4.
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(3) A person is not liable to prosecution for an

offence against -this Act by performing or £failing to

erform an action if the action or failure to act is in
pursuance of a pollution abatement notice.

(4) A pollution abatement notice in relation to an
object or land remains in force notwithstanding that the
person to whom it is issued has ceased to be the owner or
lessee of the object or land or the occupier of the land.

81. MEMORIAL OF NOTICE TO BE LODGED WITH REGISTRAR-
GENERAL

(1) The Chief Executive Officer must, as soon as
practicable after issuing a pollution abatement notice
under section 77 in relation to land, cause to be lodged
with the Registrar-General a copy of the notice, and,
where the notice does not identify the land to which it
relates, information that enables the land to which the

notice relates to be identified.

(2) The Registrar-General must record a pollution
abatement notice in the Register kept by him or her under

the Real Property Act.
82. AMENDMENT AND REVOCATION OF NOTICES

(1) The Chief Executive Officer may amend or revoke
a pollution abatement notice by notice in writing given
to the person to whom the notice was issued.

(2) Where the Chief Executive Officer amends or
revokes a pollution abatement notice issued under section
77 in relation to land —

(a) the Chief Executive Officer must provide a copy
of the amendment or revocation to the
Registrar-General; and

(b) the Registrar-General must amend or remove, as
the case may be, the notice of the pollution

abatement notice recorded in accordance with
section 81.

PART 11 — OFFENCES, PENALTIES AND CRIMINAL PROCEEDINGS
Division 1 — Offences
83. GENERAL ENVIRONMENTAL OFFENCES

(1) A person must not intentionally pollute the
environment, where —

(a) serious environmental harm results; and
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(b) he or she knows, or ought reasonably be
expected to know, that serious environmental
harm or material environmental harm will or
might result from the pollution.

Penalty: environmental offence level 1.

(2) A person must not pollute the environment,
where —

(a) serious environmental harm results; and

(b) he or she knows, or ought reasonably be
expected to know, that serious environmental
harm or material environmental harm will or
might result from the pollution.

Penalty: envirommental offence level 2.

(3) A person must not intentionally pollute the
environment, where —

(a) material environmental harm results; and
(b) he or she knows, O ought reasonably be
expected to know, that serious environmental

harm or material environmental harm will or
might result from the pollution.

Penalty: environmental offence level 2.

(4) A person must not pollute the environment,
where —

(a) material envirommental harm results; and
(b) he or she knows, or ought reasonably be
expected to know, that serious environmental

harm or material environmental harm will or
might result from the pollution.

Penalty: environmental offence level 3.

(5) A person must not cause an environmental
nuisance.

Penalty: environmental offence level 4.

(6) A person must not intentionally cause or permit
a contaminant or waste to be stored —

(a) in a manner or condition in which; or

(b} at a place from which,
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it is reasonably likely that the contaminant or waste
could — =

(c) leak, spill, or escape from storage into the
environment; and

(d) in leaking, spilling or escaping from storage,
cause environmental harm.

Penalty: environmental offence level 3.

(7) A person must not cause or permit a contaminant
or waste to be stored —

(a) 1n a manner or condition in which; or

(b) at a place from which,

it is reasonably likely that the contaminant or waste
could —

(c¢) 1leak, spill, or escape from storage into the
environment; and

(d) in leaking, spilling or escaping from storage,
cause environmental harm.

Penalty: environmental offence level 4.
84. DEFENCES TO GENERAL ENVIRONMENTAL OFFENCE

(1) It is a defence to a prosecution for an offence
against section 83 (other than subsection (5) or (7)), if
it is proved that the alleged offence did not result from
a failure on the defendant's part to exercise reasonable

diligence.

(2) It is a defence to a prosecution for an offence
against section 83 (other than subsection (5) or (7)) in
relation to a particular contaminant or waste if it is
proved the defendant complied with —

(a) a provision of an environment protection
objective;

(b) a condition of an environment protection
approval or a licence; or

(c) a provision of the Regulations,

that fixed maximum allowable levels for the particular
contaminant or waste.

(3) Where, but for a defence specified by or under
this Act, a person would have been guilty of an offence
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against section 83 (other than subsection (5) or (7)) the
person is, for the purposes of —

(a) the grant, issue or enforcement of an
environment protection approval, licence or
pollution abatement notice; and

(b) the making of an order under section 97,

to be taken to have contravened or failed to comply with
section 83.

85. ALTERNATIVE VERDICTS AVAILABLE

In a proceeding for an offence against —

(a) section 83(1), the person charged with the
offence may be found guilty alternatively of an
offence against section 83(2), (3), (4) or (5);

(b) section 83(2), the person charged with the

offence may be found guilty alternatively of an
offence against section 83(3), (4) or (5);

(c) section 83(3), the person charged with the
offence may be found guilty alternatively of an
offence against section 83(4) or (5);

(d) section 83(4), the person charged with the
offence may be found guilty alternatively of an
offence against section 83(5); or

(e) section 83(6) the person charged with the
offence may be found guilty alternatively of an
offence against section 83(7).

86. APPLICATION OF ENVIRONMENTAL OFFENCES AND PENALTIES
ACT

Where in this Act the penalty is specified at the
foot of a provision to be an environmental offence level
1, 2, 3 or 4, an offence against the provision is
designated to be an environmental offence level 1, 2, 3
or 4, respectively, within the meaning of the
Environmental Offences and Penalties Act.

87. GENERAL PENALTY AND CONTINUING OFFENCES

(1) A person who is found guilty of committing an
offence against this Act for which no other penalty is
prescribed is liable to the penalty that would be payable
if the offence were designated to be an environmental
offence level 4 within the meaning of the Environmental

Offences and Penalties Act.
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(2) Where a court is satisfied on finding a person
guilty of an offence against a provision of this Act that
the person continued to contravene, or to fail to comply
with, the provision after the date when he or she was
notified of the alleged offence, the Court may, in
addition to the penalty, if any, specified for the
offence, impose a further penalty in respect of each day
during which the offence continued toc be committed after
the first day on which it was committed not exceeding —

(a) where the offence is an environmental offence
level 1 — $25,000:

(b) where the offence is an environmental offence
level 2 — $10,000:

(c) where the offence is an environmental offence
level 3 — $5,000; or

(d) where the offence is an environmental offence
level 4 — $500.

88. REGULATORY OFFENCES

An offence against section 14(1), 30, 39(2), 43(1),
51, 58(2), 61(5), 63(2), 67, 76(c), 80(2), 83(5) or (7)
or 112 is a regulatory offence.

89. CONFIDENTIALITY

A person acting for ~or on Dbehalf of the
Administering Agency, the Minister or the Chief Executive
Officer must not disclose information obtained in the
course of his or her duties unless the disclosure is made
in the course of those duties.

Penalty: $50,000 or imprisomment for 6 months.

Division 2 — Liability in Relation to Companies,
Partnerships, &c.

90. ACTIONS, &c., OF EMPLOYEE OR AGENT OF BODY CORPORATE
ARE THOSE OF BODY CORPORATE

(1) wWhere in proceedings £for an offence against
this Act it is necessary to establish the state of mind
of a body corporate in relation to particular conduct, it
is sufficient to show —

(a) that the conduct was engaged in by a director,
employee or agent of the body corporate within
the scope of his or her actual or apparent
authority; and

(b) that the director, employee or agent had the
relevant state of mind.
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(2) For the purposes of a prosecution for an
offence against this Act, conduct engaged in on behalf of
a body corporate by a director, employee or agent of the
body corporate within the scope of his or her actual or
apparent authority is taken to have been engaged in also

by the body corporate.

(3) For the purposes of this section, a reference
to engaging in conduct is to be read as including a
reference to failing or refusing to engage in conduct.

91. DIRECTOR MAY BE LIABLE FOR OFFENCE OF BODY CORPORATE

(1) Where a body corporate commits an offence
against this Act, every person who is a director of or
who is concerned in the management of the body corporate
is to be taken to have committed the same offence.

(2) It is a defence to a prosecution for an offence
committed by virtue of subsection (1) if the defendant

establishes that —

\

(a) the body corporate had, under this Act, a
defence to the offence that the defendant is,
apart from this section, to be taken to have

cormitted;

(b) the act or omission that constituted the
offence took place without the defendant'’'s
authority, permission or consent;

(¢) the defendant did not know, and ought not
reasonably be expected to have known, that the
offence was to be or was being committed and
took all reasonable steps to prevent or stop
the commission of the offence; or

(d) the defendant could not by the exercise of
reasonable diligence have prevented the
commission  of the offence by the Dbody

corporate.

(3) A person may be proceeded against and found
guilty under a provision in pursuance of subsection (1)
whether or not the body corporate has been proceeded
against or found guilty under the provision.

(4) Notwithstanding anything in this Act or the
Environmental Offences and Penalties Act, a person is not
liable to be punished by imprisonment for an offence if
the person would not have been found guilty of the
offence except for subsection (1).
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92. LIABILITY OF PARTNERS AND UNINCORPORATED
ASSOCIATIONS

(1) Where a partner commits an offence against this
Act, every other partner in the partnership is to be
taken to have committed the same offence.

(2) Where a person commits an offence against this
Act while engaging in conduct on Dbehalf of an
unincorporated association, each member of the committee
of management of the association is to be taken to have
committed the same offence.

(3) It is a defence to a prosecution for an offence
committed by virtue of subsection (1) or (2) if the
defendant establishes that —

(a) the person who committed the offence that the
defendant is to be taken to have committed
under subsection (1) or (2) had, under this
Act, a defence to the offence that the
defendant is, apart from this subsection, to be
taken to have committed;

(b) the act or omission that constituted the
offence took place without the defendant's
authority, permission or consent;

(¢) the defendant did not know, and ought not
reasonably be expected to have known, the
offence was to be or was being committed and
took all reasonable steps to prevent or stop
the commission of the offence or a similar

offence; or

(d) the defendant could not by the exercise of
reasonable diligence have prevented the
commission of the offence by the person who
committed the offence.

(4) A person may be proceeded against and found
guilty under a provision in pursuance of subsection (1)
or (2) whether or not the person whose offence he or she
is to be taken to have committed by virtue of subsection
(1) or (2) has been proceeded against or found guilty of
an offence against the provision.

(5) Notwithstanding anything in this Act or the
Environmental Offences and Penalties Act, a person is not
liable to be punished by imprisonment for an offence if
the person would not have been £found guilty of the
offence except for subsection (1) or (2).

(6) For the purposes of this section, a reference
to engaging in conduct 1is to be read as including a
reference to failing or refusing to engage in conduct.

63



Waste Management and Pollution Control

93. LIABILITY FOR EMPLOYEES AND AGENTS

(1) For the purposes of a prosecution £for an
offence against this Act, conduct engaged in on behalf of
a person other than a body corporate (in this section
called the "emplover") by an employee or agent of the
person within the scope of his or her actual or apparent
authority is taken to have been engaged in also by the

employer.

(2) An employer may be proceeded against and found
guilty under a provision in pursuance of subsection (1),
whether or not the employee or agent has been proceeded
against or found guilty of an offence against that

provision.

(3) It is a defence to a prosecution for an offence
committed by virtue of subsection (1) if the defendant

establishes that —

(a) the person who committed the offence that the
defendant is to be taken to have committed
under subsection (1) had, under this Act, a
defence to the offence that the defendant is,
apart from this subsection, to be taken to have
committed;

(b) the act or omission that constituted the
offence took place without the defendant's
authority, permission or consent;

(¢) the defendant did not know, and ought not
reasonably be expected to have known, the
offence was to be or was being committed and
took all reasonable steps to prevent or stop
the commission of the offence or a similar
offence; or

(d) the defendant could not by the exercise of
reasonable diligence have prevented the
commission of the offence by the person who
committed the offence.

(4) Notwithstanding anything in this Act or the
Environmental Offences and Penalties Act, a person is not
liable to be punished by imprisonment for an offence if
the person would not have been found guilty of the
offence except for subsection (1).

(5) For the purposes of this section, a reference
to engaging in conduct is to be read as including a
reference to failing or refusing to engage in conduct.
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Division 3 — Criminal Proceedings

94. LIMITATION ON PROCEEDINGS

Notwithstanding section 52 of the Justices Act, a
complaint for an offence against this Act may be brought
at any time before 12 months after the Administering
Agency £first became aware of the commission of the

offence.
95. NOTICE OF DEFENCE MUST BE GIVEN

A person charged with an offence who intends to rely
on a defence specified by or under this Act must give
notice in writing of the intention to the prosecutor at
least 14 days before the charge is heard.

96. AVERMENTS AND EVIDENCE

(1) In a prosecution for an offence against this
Act an averment in a complaint,. information or indictment

that —
(a) at a specified time, a particular person —

(i) was the owner or occupier of 1land
specified in the complaint, information or
indictment;

(ii) was a person to whom an instrument of an
administrative character relates; or

(iii) was an employer, employee, or agent of, a
specified person;

(b) a specified substance was a contaminant or a
waste; or

(c) results referred to in the complaint were
results of an analysis carried out by or under
the direction of a person specified in the
complaint, information or indictment,

is prima facie evidence of the matter so averred.

(2) An authorised officer may give evidence,
without the need to call further opinion evidence, that
the authorised person formed the opinion based on his or
her own senses that —

(a) noise, smoke, dust, fumes or odour was emitted
from a place occupied by the defendant, or was
so emitted and travelled to a place occupied by
a person or where a person lawfully was; and
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(b) the level, nature or extent of the noise,
smoke, dust, fumes or odour within the place to
which it travelled was an unreasonable
interference with the person's enjoyment of the
place.

(3) Where an authorised officer gives evidence
referred to in subsection (2) in relation to a matter,
the evidence is prima facie evidence of the matter.

97. ADDITIONAL COURT ORDERS WHERE OFFENCE PROVED

Where a person is found guilty of an offence against
this Act, the Court may, in addition to any other order
that it may make under this Act or the Sentencing Act,
make any of the following orders:

(a) an order that the offender is to take specified
measures within a specified time —

(i) to prevent the offence occurring again; or

(ii) to make good any environmental damage
resulting from the offence:;

(b) an order requiring the offender to reimburse
the costs and expenses incurred by the
Administering Agency in investigating the
offence;

(¢) an order requiring the offender to publicise
the offence and the environmental consequences
in a specified manner.

98. FORFEITURE, &cC.

(1) Where a person is convicted of an offence
against this Act, the Court may, on the application of
the prosecutor, order that an article used in or in
relation to the commission of the offence is forfeited to
the Crown and may be kept, sold, destroyed or otherwise
disposed of as the Minister thinks fit.

(2) An order under subsection (1) is in addition
to, and not in substitution £for, any other penalty
imposed by a court in relation to the offence.

(3) The Minister must notify 1in a newspaper
circulating in the Territory that —

(a) an article specified in the notice is forfeited
under an order made under subsection (1); and

(b) a person, other than the offender, may notify

the Chief Executive Officer that he or she has
an interest in the article.
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(4) Where a motor vehicle within the meaning of the
Motor Vehicles -Act or other prescribed object 1is
forfeited to the Territory under subsection (1), the

Minister must —

(a) search the register maintained wunder the
Registration of Interests in Motor Vehicles and
Other Goods Act or the prescribed register in
relation to the object, as the case requires;

and

(b) notify the person who is specified in the
register to have an interest in the motor
vehicle or prescribed object of the Minister's
intention to keep, sell, destroy or otherwise
dispose of the motor vehicle or prescribed

object.

(5) If a person, other than the person convicted of
the offence —

(a) had a legal or equitable interest in the
property immediately before the order under
subsection (1) was made; and

(b) advises the Minister of that interest,

the Minister must take the interest into account before
exercising the power of keeping, selling, destroying or
otherwise disposing of the forfeited property.

(6) Where the ownership of an article cannot be
determined —

(a) at the time of its seizure under this Act; or

{b) within 90 days after the date of seizure, after
reasonable attempts have been made to establish
ownership of the property,

the property seized is forfeited to the Crown and may be
sold, destroyed or otherwise disposed of as the Minister
thinks fit.

99. TERRITORY INFRINGEMENT NOTICES ENFORCEMENT SCHEME

The Administering Agency is an enforcement agency
for the purposes of Division 2A of Part IV of the

Justices Act.
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PART 12 — MISCELLANEOUS

Division 1 — Liabilities
100. TERRITORY MAY COMPENSATE FOR DAMAGE

Notwithstanding section 17, where a person
exercises a power or performs a function under this Act
in good faith and damage 1is caused as a result, the
Minister may, at the Minister's discretion, pay the
amount the Minister thinks £it in £full or partial
compensation for the damage to the person who appears to
the Minister to have suffered the damage.

101. COSTS OF TAKING ACTION TO BE DEBT DUE AND PAYABLE

(1) wWhere a person does an act that is prohibited,
or fails to do an action the person is reguired to do, by
or under this Act, the Chief Executive Officer may cause
to be carried out works or acts that are, in the opinion
of the Chief Executive Officer, necessary to —

(a) prevent pollution, or environmental harm
resulting from pollution, that is caused by the
person's action or failure to act; or

(b) clean up pollution likely to have been caused
by the person's action or failure to act and
rectify environmental harm arising £from
pollution likely to have been caused by that
action or failure.

(2) A person authorised in writing by the Chief
Executive Officer to carry out works or acts for the
purposes of subsection (1) in premises or on land on
behalf of the Chief Executive Officer may enter the
premises {(unless they are residential premises) or land
and carry out the works or acts.

(3) The amount of the expense incurred by the
Territory in carrying out works or acts under subsection
(1) is a debt due and payable to the Territory by the
person whose action or failure caused or was likely to
have caused the pollution or environmental harm.

102. DEBTS DUE TO TERRITORY, &c.

(1) Where a debt is payable to the Territory under
this Act —

(a) the debt is to bear interest at the rate
determined by the Chief Executive Officer by
notice in the Gazette;

(b) the debt may be recovered, together with that
interest, as a debt due to the Territory; and
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(¢) where the debt was incurred by the debtor in
relation to acts performed or not performed on
land owned by the debtor — the debt is a
statutory charge, within the meaning of the
Real Property Act, on the land.

(2) Where under this Act 2 or more persons are
liable for a debt to the Territory, they are jointly and
severally liable for the whole debt.

(3) A person who under this Act is liable for a
debt may recover contribution from another person who is
likewise liable, either by joining that other person as a
party in an action brought by the Territory to recover
the debt or by bringing a separate action in a court of
competent jurisdiction.

(4) A court hearing a claim for contribution under
subsection (3) must consider the relative benefit to each
party of the works or action under subsection 101(1) or
103 (1) that gave rise to the debt and may make an order
as to contribution and as to costs as it thinks fit.

103. CLAIMS AGAINST FINANCIAL ASSURANCES

(1) The Chief Executive Officer or a person
authorised by the Chief Executive Officer may take action
necessary to prevent, minimise or make good environmental
damage that 7results from or may result from a
contravention of or a failure to comply with an
environment protection approval or a licence, where it is
a condition of the approval or licence that a financial
assurance is to be provided.

(2) The cost of performing an action wunder
subsection (1) may be recovered by the Chief Executive
Officer by making a claim on, utilising or realising the
financial assurance in relation to the environment
protection approval or the licence.

(3) Costs may be recovered in accordance with
subsection (2) even though the costs, or part of the
costs, can be attributed to actions taken, or a failure
to take action, at a time before the financial assurance
was provided to the Administering Agency.

(4) Where the Chief Executive Officer intends to
claim, utilise or realise the financial assurance, the
Chief Executive Officer must notify in writing the person
required to hold the assurance of —

(a) the reason for claiming, utilising or realising
the financial assurance;

(b) the actions ©proposed to be taken wunder
subsection (1); and
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(c) the amount of the financial assurance that is
to be claimed, utilised or realised.

(5) The holder of an environment protection
approval or a licence in relation to which notice 1is
given under subsection (4) may, within 30 days after the
notice is given, make representations to the Chief
Executive Officer in relation to the notice.

(6) The Chief Executive Officer may claim, utilise
or realise a financial assurance if he or she has —

(a) notified under subsection (4) the person
required to hold the assurance;

(b) considered the submission, if any, made under
subsection (5) by the person; and

(¢) notified the person of his or her decision to
claim, utilise or realise the financial

assurance.

(7) Where the amount recovered by the Chief
Executive Officer by a claim on or by utilising or
realising a financial assurance is less than the
reasonable costs and expenses that are incurred by him or
her or on his or her behalf, the Chief Executive Officer
may by notice in writing require the person required to
provide the assurance to pay the amount specified in the
notice by the time specified in the notice.

(8) The amount specified under subsection (7) is to
be the difference between the costs and expenses claimed,
utilised or realised under the financial assurance and
the reasonable costs and expenses that are incurred in
performing the action under subsection (1) to which the
claim relates.

(9) wWhere the Chief Executive Officer has notified
a person under subsection (7), the amount specified in
the notice is a debt due to the Territory and payable by
the date specified in the notice.

(10) A person authorised in writing by the Chief
Executive Officer to carry out an action for the purposes
of subsection (1) in premises or on land on behalf of the
Chief Executive Officer may enter the premises (unless
they are residential premises) or land and carry out the
action.

104. CERTIFICATION OF EXPENSES

In proceedings by the Territory to recover an amount
under this Act, a certificate by the Chief Executive
Officer certifying that an amount specified in the
certificate was the amount of expense incurred by the

70



Waste Management and Pollution Control

Territory in carrying out the works or action specified
in the certificate is prima facie evidence of the fact

certified.
105. COMPENSATION MAY BE CLAIMED FROM THIRD PARTIES

(1) An owner or occupier of land (in this section
called "the claimant") may recover damages Or obtain an
order for restitution from a person who has done an act,
or failed to do an act that the person would reasonably
be expected to have done where —

(a) the act or failure has resulted in pollution on
the claimant's land resulting in environmental
harm or an increase in the extent or the
severity ot pollution resulting in
environmental harm on the claimant's land; and

(b) the claimant is required by or under this Act
to do an act on the land owned or occupied by
him or her partly or wholly as a result of the
action or failure to act of the person.

(2) An action seeking damages oIr restitution under
subsection (1) may be brought in a court of competent

jurisdiction.

(3) In an action under subsection (1) a court may
make orders as to contribution and costs as it thinks

fit.
106. JUST COMPENSATION TO BE PAID

(1) To the extent that the operation of this Act or
the due exercise or performance of a power, function,
authority or discretion conferred by or under this Act
constitutes an acquisition of property within the meaning
of section 50 of the Northern Territory (Self-Government)
Act 1978 of the Commonwealth, the property is to be
acquired on just terms.

(2) A person who claims that the exercise of a
power conferred by or under this Act has resulted in the
acquisition by the Terrxitory of property of which that
person is the owner may apply to the Minister for payment
to that person by the Territory of the value of the
property which the person claims to have been acquired by

the Territory.

(3) An application under subsection (2) is to be in
writing and is to set out details of —

(a) the property alleged to have been acquired;

(b) the applicant's title to the property;
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(c¢) the time when and the circumstances in which
the property is alleged to have been acquired;
and

(d) the amount alleged to be the value of the
property.

(4) The Minister must consider an application under
subsection (2) and, if satisfied that property of the
applicant has been acquired by the Territory as a result
of the exercise of a power conferred by or under this
Act, must offer to the applicant payment of —

(a) the amount alleged by the applicant to be the
value of the property; or

(b) the amount that in the opinion of the Minister
is the value of that property.

whichever is the lesser.

(5) If the applicant accepts the offer wunder
subsection (4), the Minister must pay to the applicant
the amount of the offer.

(6) If the Minister rejects the application or the
applicant rejects an offer of payment made by the
Minister, the applicant may institute proceedings against
the Territory in a court of competent jurisdiction for
payment to the applicant of an amount as compensation for
the property of the applicant acquired by the Territory
in the exercise of a power conferred by or under this
Act.

107. LIABILITY OF PERSONS ACTING UNDER THIS ACT
No civil proceedings lie against —
(a) the Chief Executive Officer;
(b) an authorised officer; or

(c) a person authorised under section 72 (1) (q) .,
section 101 or 103,

in relation to his or her exercise of a power Or
performance of a function under this Act in good faith.

Division 2 — Review of Decisions
108. APPLICATION FOR REVIEW
(1) A person may apply for a review of a decision —

(a) under section 34 to refuse to grant an
environment protection approval or a licence to
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the person or to grant the approval or licence
to the person on conditions;

under section 38 to amend, refuse to amend,
revoke or refuse to revoke, a condition of an
environment protection approval or a licence
granted to the person or to impose or refuse to
impose a new condition on the approval or

licence;

under section 40 to refuse to renew an
environment protection approval or a licence
held by the person or to renew the approval or
licence on conditions;

under section 43 not to approve the surrender
of a licence held by the person;

under section 44 to downgrade a best practice
licence held by the person;

under section 45 to suspend or cancel a licence
held by the person;

under section 46 to refuse to approve the
transfer of the person's environment protection
approval or environment protection licence to
another person:;

under section 48 to require the person to carry
out an environmental audit program;

under section 50 to amend an environmental
audit program the person is required to carry
out;

under section 58 to require a person to submit
a draft compliance plan, but only where the
decision was not made by the Minister
personally;

under section 61 to refuse to approve a draft
compliance plan submitted by the person, but
only where the decision was not made by the
Minister personally;

under section 64 to amend a compliance plan
approved in relation to the person, but only
where the decision was not made by the Minister
personally;

under section 77 to issue to the person a
pollution abatement notice;

under section 82 to amend a pollution abatement
notice issued to the person under section 77;
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(r) in relation to the person that is of a
prescribed type.

(2) A person may only make an application under
subsection (1) —

(a) in the case of a decision referred to in
subsection (1) (p) or (q) — within 7 days after
the date on which the notice was issued or
notice of the amendment was given; or

(b) in any other case, within 28 days after the day
on which the notice of the decision was given.

(3) An application for review is to be —

(a) in the approved form; and

(b) lodged with the Chief Executive Officer.

109. APPLICATIONS FOR FURTHER REVIEW

(1) Where the Chief Executive Officer has made a
determination under section 111(5), the person who

applied for the review may apply for a further review of
the decision to which the Chief Executive Officer's

determination related.

(2) Subsection (1) does not apply to a
determination under section 111(5) in relation to a
decision referred to in section 108(1) (p) or (q).

(3) An application under subsection (1) is to be —

(a) in the approved form; and

(b) lodged with the Chief Executive Officer within
28 days after the day on which notice of the
Chief Executive Officer's determination was
given to the applicant.

110. CONDUCT OF REVIEW

(1) Where an application for review is made under
section 108 in respect of a decision made by —

(a) a delegate of the Minister, Chief Executive
Officer or Administering Agency; or

(b) an authorised officer or other prescribed
person,

the decision is to be reviewed by the Chief Executive
Officer.
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(2) Where —

(a) an application for review is made under section
108 in respect of a decision made by the Chief
Executive Officer personally; or

(b) an application for a further review is made
under section 109 in respect of a decision that
is the subject of a determination under section
111 made by the Chief Executive Officer

personally,

the decision is to be reviewed or further reviewed by —

(c) the Minister; or

(d) a review panel established by the Minister to
review the decision.

111. REVIEW PROCEDURE AND DETERMINATION
(1) In this section, "review" means —
(a) a review under section 108; or
(b) a further review under section 109.

(2) The Minister may in writing appoint one or more
persons to constitute a review panel for the purposes of
this section.

(3) A review is to be by hearing de novo and is to
be determined within 28 days after the date on which the
application for review is lodged.

(4) The practices and procedure of a review under
this section of a decision are to be as determined by the
person or panel reviewing the decision.

(5) The person or review panel reviewing a decision
must determine the review by —

(a) confirming the decision;
(b) varying the decision; or

(¢) setting aside the decision and making a
decision in substitution for the decision to
which the review relates.

(6) A decision under subsection (5) (b) or (c) is to
be taken, except for the purposes of this Division, to be
the decision of the person who made the decision to which

the review related.
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Division 3 — Instruments, &cC.

112. OBLIGATIONS WHERE LAND TO WHICH CERTAIN INSTRUMENTS
RELATE IS TO BE SOLD, LEASED, &c.

(1) 1In this section, "relevant instrument” means —

(a). a compliance plan, environmental audit program
or a pollution abatement notice;

(b} a prescribed instrument.

(2) A person to whom a relevant instrument relates
must, before —

(a) selling, leasing or sub-leasing land, premises,
or a vehicle, to which the relevant instrument
relates to another person; or

(b) permitting another person to occupy the land to
which the relevant instrument relates by way of
a gift or in exchange for a benefit,

notify in writing —
(c) the other person of the relevant instrument;

and

(d) the Administering Agency of his or her
intention to sell, lease or sub-lease the land,
premises or vehicle, or to permit another
person to occupy the land.

Penalty: environmental offence level 4.

(3) A person notified in accordance with subsection
(2) who —

(a) buys, leases or sub-leases the land, premises
or vehicle to which the notice relates; or

(b) occupies, whether by way of a gift or in
exchange for a benefit, the land to which the
notice relates,

must, within 14 days after the purchase, lease, sublease
or occupation, notify the Administering Agency
accordingly.

Penalty: environmental offence level 4.

(4) A person to whom a relevant instrument relates
must, before —

(a) selling, leasing, sub-leasing or giving by gift
to another person a business in relation to
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which is carried out part or all of the
activity to which the relevant instrument
relates; or

(b) exchanging with another person a business in
relation to which is carried out part or all of
the activity to which the relevant instrument
relates in return for a business carried out by
that other person,

notify in writing —

(c) the other person of the relevant instrument;
and

(d) the Administering Agency of his or her
intention to sell, lease, sub-lease or exchange
the business.

Penalty: environmental offence level 4.

(5) A person notified in accordance with subsection
(4) who —

{(a) buys, leases or sub-leases Or accepts as a gift
the business to which the notice relates; or

(b) exchanges his or her business for the business
to which the notice relates,

must, within 14 days after the purchase, lease, sub-
lease, acceptance or exchange, notify the Administering
Agency accordingly.

Penalty: environmental offence level 4.
113. SERVICE OF NOTICES AND PUBLIC NOTICE

(1) Except where otherwise provided in this Act, a
notice reqguired by or under this Act to be given to a
person may be delivered personally to the person or sent
by post addressed —

(a) in the case of an individual — to the person's
last-known place of business or residence: and

(b) in the case of a corporation - to its
registered office in the Territory or otherwise
as provided by the Corporations Law.

(2) A notice —

(a) under this Act; or

(b) arising out of a contravention or failure to
comply with this Act,

77



Waste Management and Pollution Control

that relates to land owned or occupied by a corporation
without a registered office in the Territory may be given
by affixing a copy of the notice on a conspicuous part of
the land.

(3) A requirement of or under this Act that a
document, however described, be —

(a) exhibited, other than a requirement to do so in
the Gazette or specified in an order under
section 97(c); or

(b) made available for viewing and purchase by the
public at a place,

may be satisfied by enabling an electronic version to be
viewed and by specifying the place or the electronic
address at which the electronic version may be viewed.

114. RECOGNITION OF CERTAIN INTERSTATE INSTRUMENTS

(1) The Minister may, by notice in the Gazette,
declare —

(a) an instrument of a legislative or
administrative character; or

(b) a class of instruments of a legislative or
administrative character,

issued under an Act of the Commonwealth or of a State or
another Territory of the Commonwealth to be an instrument
or a class of instruments under this Act.

(2) The Minister may, by notice in writing to a
person who applied for the declaration under subsection
(3), declare an instrument of an administrative character
under an Act of the Commonwealth, a State or another
Territory of the Commonwealth, to be an environment
protection approval or a licence or a prescribed
instrument of the type specified in the declaration.

(3) A person may apply in writing to the Minister
for a declaration under subsection (1) or (2).

(4) Where the Minister makes a declaration under
this section, the instrument the subject of the
declaration is deemed to be an instrument made under this
Act of the type specified by the Minister in the
declaration.

115. INFORMATION MAY BE PROVIDED TO CERTAIN PEOPLE

The Chief Executive Officer or a person authorised
by him or her may provide to —
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(a) a person acting on behalf of the Commonwealth
or a -State or another Territory of the

Commonwealth; or
(b} a prescribed person or class of persons,

information provided to, obtained by or created by a
person for the purposes of this Act.

116. ACT TO BE REVIEWED EVERY 5 YEARS

The Chief Executive Officer must provide a report on
the operation of this Act to the Minister after the end
of each 5 vyear period after this Act comes into

operation.

Division 4 — Regulations

117. REGULATIONS

(1) The Administrator may make regulations, not
inconsistent with this Act, prescribing matters —

(a) required or permitted by this Act to be
prescribed; or

(b) necessary or convenient to be prescribed for
carrying out or giving effect to this Act.

(2) Without limiting the generality of subsection
(1), the Regulations may —

(a) prescribe the procedures, processes and other
matters required for the appropriate management
of contaminants and wastes or the prevention,
reduction, control, rectification or clean up
of pollution or environmental harm resulting
from pollution;

(b) provide for the implementation of a system to
track the movement of waste, or a class of
waste, from the place at which it is generated
to the place at which it is disposed of;

(c) prohibit or regulate the manufacture, sale,
distribution, movement, storage, possession or
use of specified contaminants or articles
containing or emitting specified contaminants;

(d) prohibit or regulate the generation of a
specified waste or class of waste or prohibit
or regulate the -emission or discharge of
contaminants or a specified waste into the
environment;
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prescribe matters relating to the design,

installation, operation, servicing,
maintenance, repair, modification or
decommissioning of an article or equipment for
the purpose of appropriately managing

contaminants or wastes or preventing, reducing
or controlling pollution;

require that specified information on the
generation of waste or the emission of a
contaminant or waste is to be collected by the
generator or owner of the contaminant or waste
and submitted to the Administering Agency and
made available to specified persons;

require the labelling or marking of equipment,
premises, instruments, devices, vehicles,
packaging, contaminants, waste Oor an article
containing a contaminant or waste and prescribe
the content and form of that labelling or

marking;

make provision in relation to the recovery, re-
cycling, storage, disposal or destruction of
contaminants or wastes or articles containing
contaminants or wastes, including —

(i) requiring the manufacturer or seller of an
article to take specified steps to recover
a contaminant or waste that the article
contains;

(ii) requiring the manufacturer or seller of an
article to institute specified measures to
ensure or encourage the recovery of
contaminants or wastes, including measures
for the payment and refund of deposits on
articles;

(iii) requiring the re-cycling of contaminants

or wastes so recovered;

(iv) requiring the destruction or storage of
contaminants or wastes;

(v) authorising the Administering Agency to
undertake or cause to be undertaken the

recovery, storage or destruction of
contaminants or wastes and empowering the
Administering Agency, or a person

authorised by the Agency, to recover the
costs of doing so from the manufacturer or
seller of an article that contained the
contaminant or waste so recovered; and
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(vi) specifying the required means of disposal,
storage or destruction of substances and
standards of the design and operation of
and permissible emissions by disposal
equipment;

(j) prescribe penalties for offences against the
Regulations, designate an offence to be an
environmental offence level 3 or level 4 within
the meaning of the Environmental Offences and
Penalties Act or designating an offence against
the Regulations to be a regulatory offence;

(k) prescribe an amount in lieu of a penalty which
may otherwise be imposed for an offence against
this Act or the Regulations and provide for the
service of infringement notices, within the
meaning of section 60A of the Justices Act, on
persons alleged to have infringed this Act and
particulars to be included in such notices;

(m) prescribe methods for measuring the levels or
characteristics of contaminants or wastes;

(n) prescribe the circumstances in which a
contaminant or waste causes or results, or does
not cause or result, in pollution or prescribe
that a contaminant or waste is not a
contaminant or waste for the purposes of this
Act.

(3) The Regulations may adopt or incorporate an
instrument, including guidelines, as in force at a
particular time or as in force from time to time.

(4) The Regulations may amend, omit or insert an
item in Schedule 2.

118. REGULATIONS MAY PROVIDE FOR EXEMPTIONS

The Regulations may contain provisions for or in
relation to exemptions (whether or not subject to
conditions) from compliance with all or any specified
regulations, including provisions —

(a) authorising the Chief Executive Officer or the
Minister to grant an exemption; and

(b) specifying circumstances in which an exemption
granted under a law of the Commonwealth or of a
State or another Territory of the Commonwealth
is to be an exemption granted under the

Regulations.
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119. REGULATIONS MAY CONTAIN' SAVINGS AND TRANSITIONAL
PROVISIONS .

(1) The Regulations may contain provisions of a
savings or transitional nature consequent on the
enactment of this Act.

(2) The Regulations may provide that a savings or
transitional provision takes effect from a date that is
earlier than the date of its publication or notification
in the Gazette but, where they do so, the provision does
not operate so as —

(a) to affect, in a manner prejudicial to any
person (other than the Territory), the rights
of that person existing before the date of its
publication or notification; or

(b) to impose liabilities on a person (other than
the Territory) in respect of anything done or
omitted to be done before the date of its
publication or notification.

120. INSTRUMENTS IN REGULATIONS TO BE AVAILABLE FOR
VIEWING

The Chief Executive Officer must ensure that
instruments adopted or incorporated in the Regulations
are available for viewing by members of the public at an
office of the Administering Agency.

PART 13 — REPEAL
121. REPEAL

The Ozone Protection Act 1990 (No. 32 of 1990) is
repealed.
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SCHEDULE 1

Section 9

INFORMATION TO
BE INCLUDED ON REGISTER

The following information is to be included on the
register: '

(a) Llicences or environment protection approvals;

(b) plans for environmental management provided to
the Administering Agency in accordance with a
condition of an environment protection approval
or a licence granted under this Act;

(c) compliance plans;
(d) pollution abatement notices;

(e) incidents of which the Administering Agency is
notified under section 14.

SCHEDULE 2

Section 30

ACTIVITIES THAT REQUIRE APPROVAL OR LICENCE

Part 1 — Activities that require
environment protection approval

1. Constructing, installing or carrying out works in
relation to premises for disposing of waste by
burial, other than —

(a) domestic waste generated by a domestic
residence and disposed of on the land on which
the premises are situated;

(b) domestic waste from temporary construction
camps;

(c) waste generated by pastoral activities that is
disposed of on the land on which the pastoral
activities are carried out;

(d) waste rock, rubble and other inert materials
used for the purpose of reclaiming land; and

(e) waste of a prescribed class.
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Constructing, installing or carrving out works in
relation to .premises, other than sewerage treatment
plants, for the storage, re-cycling, treatment Or
disposal of listed wastes on a commercial or fee for
service basis.

Constructing, installing or carrying out works in
relation to premises for processing hydrocarbons so
as to produce, store and/or despatch liquefied
natural gas or methanol, where —

(a) the premises are designed to produce more than
500,000 tonnes annually of liquefied natural
gas and/or methanol; and

(b) no lease, licence or permit under the Petroleum
Act or the Petroleum (Submerged lands) Act
relates to the land on which the premises are
or will be situated.

pPart 2 — Activities that require licence

Operating premises for disposing of waste by burial,
other than —

(a) domestic waste generated Dby a domestic
residence and disposed of on the land on which
the premises are situated;

(b) domestic waste from temporary construction
camps ;

(c) waste generated by pastoral activities that is
disposed of on ‘the land on which the pastoral
activities are carried out;

(d) waste rock, rubble and other inert materials
used for the purpose of reclaiming land; and

(e) waste of a prescribed class.

Collecting, transporting, storing, re-cycling,
treating or disposing of a listed waste on a
commercial or fee for service basis, other than in
or for the purpose of a sewerage treatment plant.

Operating premises, other than a sewerage treatment
plant, associated with collecting, transporting,
storing, re-cycling, treating or disposing of a

listed waste on a commercial or fee for service
basis.

Buying or selling, as a principal, a substance that
is prescribed to be an ozone-depleting substance,
except where the buying or selling of the substance
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is merely ancillary to the purchase or servicing of
an article or equipment containing the substance.

Operating premises for processing hydrocarbons sO as
to produce, store and/or despatch liquefied natural

gas or methanol, where —

(a) the premises are designed to produce more than
500,000 tonnes annually of liquefied natural
gas and/or methanol; and

(b) no lease, licence or permit under the Petroleum
Act or the Petroleum (Submerged lands) Act
relates to the land on which the premises are
situated.
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