Section

AU WP

[e<BEN]

NORTHERN TERRITORY OF AUSTRALIA

KAVA MANAGEMENT ACT 1998

No. 33 of 1998

TABLE OF PROVISIONS

PART 1 — PRELIMINARY

Short title

Commencement

Interpretation

Application

Act to bind Crown

Functions of Commission, Chairman and
Registrar

Delegation

Guidelines

PART 2 — OBLIGATIONS, OFFENCES AND PENALTIES, &C.

10.

11.

Division 1 — Obligations and Offences

Subdivision 1 — Possession of Kava

Possession of trafficable quantity or more of
kava

Possession of less than trafficable quantity
or less than 25 litres of kava

Forfeiture and disposal of kava or thing
seized under section 10

Subdivision 2 — Other Obligations and Offences

12.
13.
14.
15.
16.
17.
18.
19.
20.
21.

22.

Supply of kava

Cultivation of kava

Manufacture and production of kava

Pricing, packaging and labelling

Obligation of wholesale licensee

Obligations of retail licensee

Licensee to keep, &c., records as prescribed

Licensee to lodge returns

False statement

Person to comply with request of authorised
officer

Confidentiality



Division 2 — Procedure, Evidentiary, &c.

23. Knowledge of age immaterial

24 . Parties to offences committed outside
Territory

25. Prosecution of 1licensee for actions of
employee

26. Body corporates

27. Evidentiary

28. Possession by authorised officer

PART 3 — AUTHORISED OFFICERS

29. Authorised officers

30. Identity cards

31. Functions of authorised officers
32, Powers of authorised officers

PART 4 — ANALYSTS

33. Appointment of analysts
34. Analyst's certificate

PART 5 — PRE-TRIAL ORDERS FOR DESTRUCTION
OF EXHIBITS

35. Definitions

36. Extent of order for destruction

37. Application to magistrate for order for
destruction

38. Determination of magistrate for destruction
on first mention of charge

39. Adjournment

40. Order on committal for trial

41. Review of determination for retention of kava

42, Order on initial hearing of trial

43. Destruction of kava

44. Matters for consideration on determination
for retention of kava

45 . Use of kava for research, &c.

PART 6 — DETENTION, RETURN, FORFEITURE AND
DISPOSAL OF KAVA OR THING SEIZED

Division 1 — Delivery to and Detention by Chairman

46. Delivery of kava or thing seized to Chairman
47 . Detention of kava or thing seized

ii



Division 2 — Return, Forfeiture and Disposal of Kava

48.
49.
50.
51.
52.

53.
54.
55.
56.
57.
58.

59.
60.
61.
62.
63.
64.
65.
66.

67.
68.
69.
70.

71.
72.

73.
74.

75.

Application

Return of kava or thing seized

Return of seized vehicle pending prosecution
Forfeiture of kava or thing seized

Disposal of kava or thing

PART 7 — LICENCE AREAS

Definitions

Application for declaration of licence area
Explanation of application

Application may be varied

Consideration and decision of Minister
Notice of declaration

PART 8 — LICENSING
Division 1 — General

Licences

Application for licence

Notice of application

Objections

Matters to be determined regarding applicants
Consideration and decision of Commission
Duration and renewal of licence

Licence not transferable

Division 2 — Variation of Licences
Commission may vary conditions

Hearing in relation to variation of licence
When variation takes effect

Re-issue of licence as varied

Division 3 — Miscellaneous

Surrender of licence
Acting licensee

PART 9 — CONTROL OF CONDUCT OF LICENSEES

Division 1 — Complaints

Making of complaint
Consideration and decision of Commission

Division 2 — Directions

Commission may give directions

iii



Division 3 — Suspension, Variation and
Cancellation of Licence

76. Suspension or variation in certain
circumstances

77. Application for cancellation of licence

78. Consideration of application by Commission

Division 4 — Licensee's Right to Request Hearing
79. Right to request hearing

PART 10 — HEARINGS

80. Procedure at hearing
81. Membership of Commission for hearing
82. Outcome of hearing

PART 11 — MISCELLANEQUS

83. Duplicate licence
84. Delivery, lodgement or issue of
applications, &c.
85. Authorisation for research purposes, &cC.
86. Undercover operations
87. Power of police
88. Acquisition to be on just terms
89. Regulations
SCHEDULE

iv



NORTHERN TERRITORY OF AUSTRALIA

No. 33 of 1998

AN ACT

to prohibit and regulate the cultivation, manufacture,
production, possession and supply of kava, and for
related purposes

[Assented to 11 May 1998]

E it enacted by the Legislative Assembly of the Northern Territory of
Australia, with the assent as provided by the Northern Territory
(Self~-Government) Act 1978 of the Commonwealth, as follows:

PART 1 — PRELIMINARY

illy. SHORT TITLE

This Act may be cited as the Kava Management
Act 1998.

2. COMMENCEMENT

This Act comes into operation on the date fixed by
the Administrator by notice in the Gazette.

3. INTERPRETATION
(1) In this Act, unless the contrary intention
appears —

"analyst" means an analyst appointed under section
33;
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"approved" means approved by the Commission;
"authorised officer" means —

(a) a person appointed to be an authorised
officer under section 29(1);

(b) a member of the Police Force; or

(c) an Inspector of Licensed Premises
appointed under section 18 of the Liguor
Act;

"Chairman" means the Chairman as defined in section
4(1) of the Liquor Act;

"Chief Health Officer" means the Chief Health
Officer appointed under section 5 of the Public
Health Act;

"commercial quantity" means —
(a) 25 or more kilograms of kava;

(b) 25 or more litres of kava prepared as a
drink; or

(c) 20 or more kava plants;

"Commission" means the Liquor Commission established
under section 6 of the Ligquor Act;

"council area" means a council area as defined in
section 3 of the Local Government Act;

"cultivate" includes grow, sow or scatter the seed
produced by kava and plant, nurture, tend or
harvest kava;

"hearing" means a hearing conducted in accordance
with Part 10;

"incorporated association" means —

(a) an association incorporated under the
Associations Incorporation Act that has
been identified under section 25AZH of
that Act as an incorporated association
that is functioning as a community
government council within the meaning of
the Local Government Act; or
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(b) an Aboriginal corporation as defined 1in
section 3 of the Aboriginal Councils and
Associations Act 1976 of the Commonwealth;

"kava" means the plant, a part of the plant or a
derivative of the plant piper methysticum,
whether or not prepared as a drink;

vkava plant" means a whole kava plant or a root or
part of a root or any other part of a kava

plant:

vlicence" means a retail licence or a wholesale
licence issued or renewed under Part 8 of this

Act;

nlicence area" means an area declared under section
57(2) (a) to be an area where kava may be sold
for consumption;

"]icensee" means the holder of a retail licence or a
wholesale licence;

"local government council! means a municipal council
or a community government council as defined in

section 3 of the Local Government Act;

vmanufacture" includes the process of extracting and
refining kava;

"possession" includes being subject to a person's
control notwithstanding that the thing
possessed is in the custody of another person;

"premises" includes a structure, building, area of
land or other place (whether built on or not)
and a part of a structure, building, area of
land or place;

"produce"” means —
(a) prepare, package or produce;

(b) offering to prepare, package or produce;
or

(c) doing or offering to do an act preparatory
to, in furtherance of or for the purpose
of preparing, packaging or producing;

"Registrar" means the Registrar of Liquor Licences
or a Deputy Registrar of Liquor Licences
appointed under section 17 of the Liquor Act;
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"retail licensee" means the holder of a retail
licence;
"sell" includes offer or expose for sale;

"supply" means —

(a) give, distribute, sell, administer,
transport or supply, whether or not for
fee, reward or consideration or in
expectation of fee, reward or
consideration;

(b) have or keep in possession for supply;

(c) offering to do an act referred to in
paragraph (a); or

(d) doing or offering to do an act preparatory
to, in furtherance of, or for the purpose
of an act referred to in paragraph (a),

and includes barter and exchange;
"trafficable quantity" means —

(a) more than 2 kilograms but less than 25
kilograms of kava; or

(b) more than 4 but less than 20 kava plants,

but does not include a quantity of kava
prepared as a drink;

"vehicle" means any means of transport whether by
land or water or through the air;

"wholesale licensee" means the holder of a wholesale
licence.

(2) For the purposes of this Act and the
Regulations, a person takes part in the supply,
cultivation, manufacture or production of kava if the
person —

(a) takes or causes to be taken or participates in
a step in the process of the supply,
cultivation, manufacture or production of kava;

(b) provides or arranges finance for a step in that
process; oOr
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{c) provides the premises or vehicle in or on which
a step in that process is taken or suffers or
permits a step in that process to be taken in
or on the premises or vehicle in respect of
which the person is the owner, lessee or
occupier or participates in the management.

(3) In this Act, a reference to an offence against
this Act is to be read and construed as including an
attempt or a conspiracy to commit the offence.

4. APPLICATION
This Act does not apply in relation to —

(a) possession of a product 1listed or registered
under the Therapeutic Goods Act 1989 of the
Commonwealth of which kava is a component or
ingredient in accordance with that Act; or

(b) possession by a person who has attained the age
of 18 years of a quantity of kava that is equal
to or less than 2 kg and that the person has as
an incoming passenger brought or carried into
Australia in his or her personal baggage.

5. ACT TO BIND CROWN

This Act binds the Crown not only in right of the
Territory but, to the extent the legislative power of the
Legislative Assembly permits, the Crown in all its other
capacities.

6. FUNCTIONS OF COMMISSION, CHAIRMAN AND REGISTRAR

(1) The Commission must perform the functions
conferred on it by this Act and do any other thing that
is necessary or convenient to be done for the due and
proper performance of those functions.

(2) The Commission has power to do all things that
are necessary or convenient to be done for or incidental
to the performance of its functions under this Act.

(3) The Chairman and Registrar must perform the
duties required to be performed by them for the purposes
of the administration of this Act.

7. DELEGATION

(1) The Minister may, by instrument, delegate to
the Chairman or the Chief Health Officer all or any of
the Minister's powers and functions under this Act, other
than this power of delegation.
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(2) A power or function delegated under this
section is, when exercised or performed by the Chairman
or the Chief Health Officer, to be taken to have been
exercised or performed by the Minister.

(3) A delegation under this section does not
prevent the exercise of a power or the performance of a
function by the Minister.

8. GUIDELINES

(1) Subject to the approval of the Minister, the
Commission may make guidelines with respect to the
operation of this Act and the Regulations for the purpose
of assisting licensees, persons wishing to apply for a
licence or members of the public generally.

(2) Guidelines under subsection (1) are to be
published in the manner determined by the Commission.

(3) An action of a person under this Act or the
Regulations is to comply with the guidelines published
under this section.

PART 2 — OBLIGATIONS, OFFENCES AND PENALTIES, &C.
Division 1 — Obligations and Offences
Subdivision 1 — Possession of Kava
9. POSSESSION OF TRAFFICABLE QUANTITY OR MORE OF KAVA

A person (whether he or she 1s in or outside a
licence area and whether or not he or she has attained
the age of 18) must not possess a quantity of kava that
is equal to or more than the trafficable quantity unless
doing so in accordance with a licence.

Penalty: 1In the case of a trafficable quantity —
$10,000 or imprisonment for 2 years.

In the case of a commercial quantity —
imprisonment for 8 years.

10. POSSESSION OF LESS THAN TRAFFICABLE QUANTITY OR LESS
THAN 25 LITRES OF KAVA

(1) A person who has not attained the age of 18
(whether he or she is inside or outside a licence area)
must not possess a quantity of kava that is less than the
trafficable quantity or a quantity of kava prepared as a
drink that is less than 25 litres.
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(2) If a person who has attained the age of 18 is
outside a licence area, the person must not possess a
cquantity of kava that 1is 1less than the trafficable
quantity or a quantity of kava prepared in the form of a
drink that is 1less than 25 1litres unless doing so in
accordance with a licence.

(3) Where an authorised officer has reason to
believe that a person 1is not complying with subsection
(1) or (2), the authorised officer may seize the kava, or
a thing he or she reasonably believes to be kava, that is
in the possession of the person.

(4) If kava or a thing that an authorised officer
reasonably believes to be kava 1s in the immediate
vicinity of a person who the officer on reasonable
grounds believes —

(2a) 1is not complying with subsection (1) or (2); or

(b) would not be complying with those subsections
if the kava or thing was in his or her
possession),

the kava or thing may be taken to be in the possession of
the person and dealt with under subsection (3) and
section 11 as if the kava or thing is in the possession
of the person.

(5) A person who fails to comply with this section
does not commit an offence against this Act and no
prosecution may be instituted under this section against
the person in relation to possession of the kava or
thing.

11. FORFEITURE AND DISPOSAL OF KAVA OR THING SEIZED
UNDER SECTION 10

(1) On the seizure of kava or a thing under section
10, the kava or thing is forfeited to the Territory and
the authorised officer must —

(a) take the kava or thing to a police station; or

(b) 1if the kava 1s prepared as a drink or the
authorised officer reasonably believes that the
thing is kava prepared as a drink — immediately
dispose of or destroy the kava or thing by
emptying the receptacle containing the kava or
thing.

(2) Where an authorised officer seizes kava or a
thing under section 10, he or she must, as soon as
reasonably possible, make a record of the kava or thing
seized in the approved form and manner.
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(3) A record made under subsection (2) is to be
delivered to the Chairman in the approved manner.

(4) Kava or a thing referred to in subsection
(1) (a) is to be destroved or disposed of in a manner
determined by the Chairman.

Subdivision 2 — Other Obligations and Offences
12. SUPPLY OF KAVA

(1) A person must not supply kava to another
person, or take part in the supply of kava to another
person, unless doing so in accordance with a licence.

Penalty: In the case of a gquantity less than the
trafficable quantity — $5,000.

In the case of a trafficable quantity -—
$10,000 or imprisonment for 2 years.

In the case o0of a commercial quantity —
imprisonment for 8 years.

(2) A person must not supply kava to —

(a) a person who has not attained the age of
18 years; or

(b) a person who the person Kknows or has
reason to believe will supply the product
to a person who has not attained the age
of 18 years.

Penalty: In the case of a gquantity less than the
trafficable quantity — $10,000 or
imprisonment for 2 years.

In the case of a trafficable quantity —
imprisonment for 8 years.

In the case of a commercial cquantity -
imprisonment for 14 years.

(3) A person must not send a person who has not
attained the age of 18 years to purchase or collect kava
from a licensee.

Penalty: In the case of a quantity less than the
trafficable quantity — $10,000 or
imprisonment for 2 years.

In the case of a trafficable quantity —
imprisonment for 8 years.
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In the case of a commercial quantity —
imprisonment for 14 years.

(4) A person commits an offence against this
section whether or not the supply of kava took place in
or outside the Territory and, if the supply took place
outside the Territory, whether or not the supply of kava
to the person is an offence in that place.

13. CULTIVATION OF KAVA

A person must not cultivate kava or take part in the
cultivation of kava.

Penalty: 1In the case of a quantity less than the
trafficable guantity — $5,000 or
imprisonment for 2 years.

In the case of a trafficable quantity -—
imprisonment for 5 years.

In the case of a commercial gquantity —
imprisonment for 8 years.

14. MANUFACTURE AND PRODUCTION OF KAVA
A person must not manufacture or produce kava, or
take part in the manufacture or production of kava,
unless doing so in accordance with a licence.
Penalty: In the case of a quantity 1less than the
commercial quantity — imprisonment for 5

years.

In the case of a commercial quantity —
imprisonment for 8 years.

15. PRICING, PACKAGING AND LABELLING
(1) A licensee must not supply kava unless it is —

(a) for a price that complies with the Regulations;
and

(b) packaged and labelled in the prescribed manner.
Penalty: In the case of a natural person — $10,000.
In the case of a body corporate — $50,000.

{(2) An offence against this section is a regulatory
offence.
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16. OBLIGATION OF WHOLESALE LICENSEE

A wholesale licensee must not supply kava to a
that person 1s a retail licensee or a

person unless
wholesale licensee.

Penalty:

In the case of a quantity less than the
trafficable quantity —

(a)

(b)

if the offender is a natural person —
$5,000; or

if the offender is a body corporate —
$25,000.

In the case of a trafficable quantity —

(a)

(b)

if the offender is a natural person —
$10,000 or imprisonment for 2 vyears;
or

if the offender is a body corporate —
$50,000.

In the case of a commercial quantity —

(a)

(b)

if the offender is a mnatural person —
imprisonment for 8 years; or

if the offender is a body corporate —
$100,000.

17. OBLIGATIONS OF RETAIL LICENSEE

A retail licensee must not —

(a) purchase kava except from a wholesale licensee;

(b) supply kava unless doing so in the licence area
in respect of which the licensee's licence 1is
issued;

(c) supply kava to a person unless the person is
ordinarily resident within the licence area in
respect of which the retail licence is issued.

Penalty:

(a)

(b)

In the case of a quantity less than the
trafficable quantity —

if the offender is a natural person —
$5,000; or

if the offender is a body corporate —
$25,000.

10
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In the case of a trafficable quantity —

(a) if the offender is a natural person —
$10,000 or imprisonment for 2 years;
oxr

(b) if the offender is a body corporate —
$50,000.

In the case of a commercial quantity —

{(a) if the offender is a natural person —
imprisonment for 8 years; or

(b) if the offender is a body corporate —
$100,000.

18. TLICENSEE TO KEEP, &C., RECORDS AS PRESCRIBED

(1) A licensee must keep records as prescribed in
relation to the purchase and disposal of kava.

Penalty: In the case of a natural person — $5,000.
In the case of a body corporate — $25,000.

(2) A licensee must produce the records reguired to
be kept under the Regulations on being requested to do so
by an authorised officer.

Penalty: 1In the case of a natural person — $10,000.
In the case of a body corporate — $50,000.

(3) An offence against this section is a regulatory
offence.

19. LICENSEE TO LODGE RETURNS

(1) A licensee must not refuse or fail to lodge a
return required to be 1lodged under this Act or the
Regulations.

Penalty: In the case of a natural person — $5,000.
In the case of a body corporate — $25,000.

(2) A licensee must not lodge a return which is
false in any particular.

Penalty: In the case of a natural person — $10,000.

In the case of a body corporate — $50,000.

11
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(3) An offence against this section is a regulatory
offence.

20. FALSE STATEMENT

A person must not knowingly make a false or
misleading statement in connection with a matter under
this Act.

Penalty: $5,000 or imprisonment for 12 months.
21. PERSON TO COMPLY WITH REQUEST OF AUTHORISED OFFICER
(1) A person must not —

(a) refuse or fail to comply with a request or
requirement of an authorised officer made under
section 32; or

(b) otherwise obstruct or hinder an authorised
officer in the proper execution of his or her
duties.

(2) A person must not make a false statement in
answer to a request of an authorised officer to make a
statement or provide proof of his or her age under
section 32(4).

Penalty: $5,000.
22. CONFIDENTIALITY

A person must not, except in the course of his or
her duty under this Act or in the course of proceedings
in a court in respect of an offence against this Act or
the Regulations, divulge to another person information
that he or she has acquired by reason of the inspection
of premises, books, documents or papers under this Act or
the Regulations.

Penalty: $5,000.
Division 2 — Procedure, Evidentiary, &c.
23. KNOWLEDGE OF AGE IMMATERIAL
Where an offence against this Act is committed in
respect of a person who has not attained the age of 18,
it is immaterial that the accused did not know that the

person had not attained the age of 18 or that the accused
believed that the person had attained the age of 18.

12
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24. PARTIES TO OFFENCES COMMITTED OUTSIDE TERRITORY

A person in the Territory who is a party to an act
done at a place outside the Territory that —

(a) 1is an offence under the law in force in that
place; and

(b) if it had been done in the Territory, would be
an offence against this Act,

commits an offence against this Act and, on being found
guilty of that offence, is liable to the same penalty and
forfeiture as if the act had been done in the Territory.

25. PROSECUTION OF LICENSEE FOR ACTIONS OF EMPLOYEE

(1) Where the actions of a person emploved by a
licensee would constitute an offence against this Act,
the licensee may be prosecuted for the offence (whether
or not the person employved is also prosecuted) as if the
licensee had personally performed those actions.

(2) A reference 1in subsection (1) to a person
employed by a licensee includes a reference to a person
whose services are provided to a licensee under a
contract with the person or another person.

26. BODY CORPORATES

(1) wWhere a body corporate commits or allegedly
commits an offence against this Act, each person who is a
director of the body corporate or an officer concerned in
the management of the body corporate is to be taken to
have committed or allegedly committed the offence to the
same extent as the body corporate unless the person
satisfies the court that —

(a) the commission or alleged commission of the
offence occurred without the person's
knowledge;

(b) the person was not in a position to influence
the conduct of the body corporate in relation
to the offence; or

(c) the person used all due diligence to prevent
the commission or alleged commission of the
offence by the body corporate.

13
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(2) A proceeding may be brought against a person
and an order or finding of guilt may be made in respect
of the person by virtue of subsection (1), whether or not
the body corporate has been or is being proceeded against
or an order or finding of guilt has been or will be made
in respect of the body corporate.

(3) Nothing in this section prejudices or affects a
body corporate's 1liability in relation to an offence
committed against this Act.

27. EVIDENTIARY

In respect of a charge against a person for the
alleged committal of an offence against this Act —

(a) proof that kava was at the material time in or
on premises or a vehicle of which the person
was the occupier or in control, or the
management or control of which the person was
concerned with, is evidence that the kava was
at that time in the person's possession unless
it is shown that the person neither knew nor
had reason to suspect that the kava was in or
on the premises or vehicle;

(b) the operation of section 32 of the Criminal
Code is excluded unless the person shows his or
her honest and reasonable belief in the
existence of a state of things material to the
charge; and

(¢} the burden of proving an authorisation to do an
act or make an omission lies on the person.

28. POSSESSION BY AUTHORISED OFFICER

(1) Notwithstanding this Act, the possession of
kava by an authorised officer is not an offence if the
kava —

(a) was seized or obtained in the performance of
his or her functions and the exercise of his or
her powers under this Act or any other law in
force in the Territory;

{b) is in the authorised officer's possession
pending the institution and hearing of
proceedings for an offence against this Act or
any other law in force in the Territory; or

(c) is in the authorised officer's possession for a

purpose associated with the administration of
this Act.

14



Kava Management

(2) Kava is to be taken to be in the possession of
an ,authorised officer for a purpose associated with the
administration of this Act if it is held by the
authorised officer for —

(a) analysis or examination for the purpose of
prosecuting an offence against this Act or any
other law in force in the Territory;

(b) for the purpose of giving evidence in those
proceedings;

(c) delivery to a police station or the Chairman;
or

(d) the destruction or disposal of the kava.

: (3) Where proceedings for an offence against this
Act have commenced —

(a) an authorised officer who has obtained kava is
not, by reason only of that circumstance, to be
taken to be a party to or guilty of an offence
against this Act; and

(b) any evidence given in the proceedings by the
authorised officer is not, in the absence of
evidence to the contrary, to be taken to be the
evidence of an accomplice.

PART 3 — AUTHORISED OFFICERS

29. AUTHORISED OFFICERS

(1) The Minister may, by notice in writing, appoint
a person to be an authorised officer for the purposes of
this Act.

(2) A member of the Police Force or an Inspector of
Licensed Premises appointed under section 18 of the
Liquor Act is an authorised officer while exercising the
powers conferred on an authorised officer by this Act.

30. IDENTITY CARDS

(1) The Commission must issue to each authorised
officer appointed under section 29(1) an identity card
containing a photograph and the signature of the
authorised officer.

(2) Subject to section 32(3), an authorised officer
must produce his or her identity card on being requested
to do so by a person in respect of whom the authorised
officer has exercised or is about to exercise his or her
powers under this Act.

15
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(3) A person must as soon as reasonably possible
after ceasing to be an authorised officer return his or
her identity card to the Commission.

Penalty: $500.

(4) An offence against subsection (3) is a
regulatory offence.

31. FUNCTIONS OF AUTHORISED OFFICERS

(1) It is the function of an authorised officer to
ensure that this Act and the Regulations are being
observed.

(2) An authorised officer 1is subject to the
directions of the Commission or, in the case of a member
of the Police Force, the Commissioner of Police when
performing his or her functions.

32. POWERS OF AUTHORISED OFFICERS

(1) Where an authorised officer has reasonable
grounds to believe that —

(a) kava 1s being produced or supplied, whether
with or without a 1licence, on particular
premises or in or on a particular vehicle; or

(b) an offence against this Act or the Regulations
has occurred, 1is occurring or 1is 1likely to
occur on premises or in or on a vehicle,

the authorised officer may, without a search warrant but
with the assistance he or she thinks necessary —

(c) enter or board, with the force that is
necessary and reasonable, or inspect or search
the premises or vehicle;

(d) search or detain a person —

(i) who 1s in or on the premises or vehicle or
who he or she reasonably believes is about
to enter or board or has recently left the
premises or vehicle; and

(ii) on whom he or she reasonably believes

there may be something that is evidence of
or that otherwise relates to the offence;

16



(e)

(f)

(g)

(2)

Kava Management

require the person in charge of a wvehicle to
cause it to stop or to bring it to a place in
the Territory and to remain in control of it at
that place until an authorised officer permits
him or her to depart from that place;

stop, search and detain a person on whom he or
she reasonably believes that there may be
something that is evidence of or that otherwise
relates to the offence; or

take any other action that 1s necessary and
reasonable to prevent the commission of an
offence against this Act or the Regulations.

An authorised officer who enters premises or

gets 1into or boards a wvehicle in pursuance of this
section may —

(a)

(d)

(e)

with the force that is necessary and
reasonable, open and search a cupboard, drawer,
chest, trunk, box, cage, package or other
receptacle, whether a fixture or not;

if he or she reasonably believes that —

(i) the wvehicle or a receptacle found in or on
the premises or wvehicle;

(ii) a thing found in or on the wvehicle or a
receptacle referred to in subparagraph

(i): or
(iii) a thing found on a person searched in or

on the premises or vehicle,

is evidence of or otherwise relates to an
offence that has been or 1s being committed
against this Act or the Regulations, seize,
take, detain, remove and secure the wvehicle,
receptacle or thing;

examine, take stock of and take samples of any
kava or a thing he or she reasonably believes
to be kava;

inspect any documents;

remove and retain a document which he or she
has reasonable grounds to believe is evidence
of or otherwise relates to an offence against
this Act or the Regulations for so long as is
reasonably necessary for the purpose of making
copies of the document; or
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(f) seize and remove any kava or a thing he or she
reasonably believes to be kava which he or she
has reasonable grounds to believe is evidence
of or otherwise relates to an offence against
this Act or the Regulations.

(3) TUnless, before commencing a search of premises,
a vehicle or a person under this section, an authorised
officer produces his or her identity card to —

(a) the person who is or appears to be in charge of
the premises or vehicle; or

(b) the person he or she is about to search,

the authorised officer is not authorised to search the
premises, vehicle or person, as the case may be.

(4) Where an authorised officer has reasonable
grounds to believe that a person may be able to assist
the officer in inquiries in connection with an offence
against this Act or the Regulations that has been, may
have been, is being or may be committed, the officer may
request the person —

(a) if the person's name or address is not known to
the authorised officer — to state his or her
name and address;

(b) if the person's age 1is not Kknown to the
authorised officer —

(i) to state the date and place of his or her
birth; and

(ii) to provide proof of his or her age; and

(c) to state, if known by the person, the name or
identity of the supplier of any kava in the
person's possession.

(5) A female must not be searched under this
section except by a female.

PART 4 — ANALYSTS
33. APPOINTMENT OF ANALYSTS
The Minister may, by notice in the Gazette, appoint
a person to be an analyst for the purposes of carrying

out the sampling, analysis or examination of a thing
seized under this Act.
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34. ANALYST'S CERTIFICATE

In proceedings for an offence against this Act, the
production of a certificate purporting to be signed by an
analyst in relation to an analysis or examination made by
the analyst is, without proof of the analyst's signature
or that he or she is an analyst, evidence of —

(a) the identity and quantity of the thing analysed
or examined; and

(b) the result of the analysis or examination and
of the other matters relevant to the
proceedings stated in the certificate,

and, 1in the absence of evidence to the contrary, is
conclusive evidence.

PART 5 — PRE-TRIAL ORDERS FOR
DESTRUCTION OF EXHIBITS

35. DEFINITIONS
In this Part —

"kava" means kava, or a thing alleged to be kava, that
is seized under this Act;

"magistrate" means a magistrate sitting as the Court
of Summary Jurisdiction;:

"order" means an order under this Part.
36. EXTENT OF ORDER FOR DESTRUCTION

An order for the forfeiture and destruction of kava 1is
not to be made unless —

(a) the quantity of kava seized is more than 3
times the quantity of kava required for the
sampling and analysis of the kava; and

(b) the order authorises the destruction of not
more than the quantity of kava that represents
the quantity of the kava seized less 3 times
the quantity of kava required for the sampling
and analysis of the kava.
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37. APPLICATION TO MAGISTRATE FOR ORDER FOR DESTRUCTION

(1) At any time after the seizure of kava under this
Act, the Chairman or an authorised officer may apply to a
magistrate for an order for the forfeiture to the Territory
and the destruction of the kava.

(2) On hearing the application, the magistrate may
make an order that the kava is to be retained or that the
kava is forfeited to the Territory and is to be destroyed.

38. DETERMINATION OF MAGISTRATE FOR DESTRUCTION ON FIRST
MENTION OF CHARGE

(1) Subject to this section, where a person is
charged with an offence that relates to kava that has not
been ordered to be forfeited and destroyed under section
37, on the first occasion on which the charge is mentioned
before a magistrate, the magistrate may make an order that
the kava is to be retained or that the kava is forfeited to
the Territory and is to be destroyed.

(2) Where the accused is legally represented and no
party objects to the destruction of the kava, the
magistrate must make an order that the kava is forfeited to
the Territory and is to be destroyed.

(3) Where the accused is not present before the
magistrate, the accused is present but 1is not 1legally
represented or a party objects to the destruction of the
kava, the magistrate may make an order that —

(a) the kava is forfeited to the Territory and 1is
to be destroyed; or

(b) if there is a requirement to retain the kava or
the magistrate is satisfied that it is in the
interests of Jjustice or that there is some
other sufficient reason for doing so, the kava
is to be retained.

39. ADJOURNMENT

(1) A magistrate must adjourn the hearing of an
application under section 37 or postpone the making of an
order under section 38 if —

(a) no order with respect to the kava is in force
and a party to the proceedings requests the
adjournment or postponement; or

(b) in the opinion of the magistrate, it is 1in the

interests of Jjustice or there is some other
sufficient reason for the adjournment or delay.
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(2) An adjournment or postponement under this section
is to be for a period not exceeding 14 days.

40. ORDER ON COMMITTAL FOR TRIAL

(1) On the committal for trial of a person for an
offence with respect to kava that a magistrate has not
ordered to be forfeited and destroyed, the magistrate must
make an order that the kava is to be retained or that the
kava is forfeited to the Territory and is to be destroyed.

(2) Where the magistrate orders that the kava is to
be retained, the magistrate must give his or her reasons
for making the order.

41. REVIEW OF DETERMINATION FOR RETENTION OF KAVA

Where a magistrate makes an order that kava is to be
retained, the magistrate must fix a date, not more than 2
months after the date of the order, on which a further
order for the retention of the kava or an order for the
forfeiture to the Territory and the destruction of the kava
is to be made.

42. ORDER ON INITIAL HEARING OF TRIAL

Where a person is committed for trial for an offence
with respect to kava that has not been ordered to be
forfeited and destroyed, the court hearing the trial must,
on the first occasion on which the matter is mentioned
before it, make an order that the kava is to be retained or
that the kava is forfeited to the Territory and is to be
destroyed.

43. DESTRUCTION OF KAVA

(1) Subject to subsectien (2) and section 45, where a
magistrate or a court makes an order for the destruction of
kava, the kava is to be destroyed as soon as reasonably
possible after the expiry of —

(a) the period of 7 days from the date on which the
order was made; or

(b) if the order specifies a longer period — that
period.

(2) A magistrate or court making an order for the
destruction of kava may revoke or vary the order.
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44. MATTERS FOR CONSIDERATION ON DETERMINATION FOR
RETENTION OF KAVA

In determining whether to make an order that kava is
to be retained or 1s to be forfeited and destroved, a
magistrate or court must consider —

(a)

(b)

(c)
(d)

(e)

(3)

(k)

(m)

(n)

the amount of kava seized;

whether the kava can reasonably be securely
retained;

the period of retention;
the purpose of retention;

the amount of kava required for the purpose of
sampling and analysis;

a report, if any, of an analyst relating to the
kava;

whether the arrest of a person in relation to
the kava is imminent;

the number of persons charged with offences in
relation to the kava;

when the hearing of the charge relating to the
kava is likely to be concluded;

whether any other order has been or will be
made relating to the kava;

any claim of a person to be lawfully entitled
to the kava; and

any other matter which, in the opinion of the
magistrate or court, 1is relevant.

45. USE OF KAVA FOR RESEARCH, &C.

Where, before kava is destroyed in pursuance of an
order, the Chief Health Officer makes a written request to
the Chairman to give the kava to a person or body specified
in the request for the purpose of medical or scientific
research, instruction, analysis or study, the Chairman must
comply with the request.
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PART 6 — DETENTION, RETURN, FORFEITURE AND DISPCSAL OF
KAVA OR THING SEIZED

Division 1 — Delivery to and Detention by Chairman
46. DELIVERY OF KAVA OR THING SEIZED TO CHAIRMAN

Subject to this Act, an authorised officer who
seizes kava or another thing under this Act must, as soon
as reasonably possible after seizing it, deliver the kava
or thing to the Chairman.

47. DETENTION OF KAVA OR THING SEIZED

Subject to this Part, the Commission may retain in
its possession or under its control kava or a thing
delivered to the Chairman under section 45 wuntil the
institution of proceedings against this Act or the
Regulations in relation to the kava or thing and, if
necessary, during the proceedings.

Division 2 — Return, Forfeiture and Disposal of Kava
48. APPLICATION
This Division applies subject to Part 5.
49. RETURN OF KAVA OR THING SEIZED

(1) Where kava or another thing 1is seized and
delivered to the Chairman under this Act and —

(a) no proceedings are instituted for an offence
relating to the kava or thing; or

(b) proceedings were instituted for an offence
referred to in paragraph (a) but the person
accused of committing the offence was not found
guilty and no order for the forfeiture and
disposal of kava has been made under Part 5 or
otherwise by the court,

the Chairman must, by notice in writing, invite the
perscn from whom the kava or thing was seized, or another
person appearing to the Chairman to be the owner of the
kava or thing, to claim delivery to him or her of it.

(2) A person to whom a notice is directed under
subsection (1) who wishes to make a claim for the
delivery of the kava or thing to him or her must make the
claim not later than 30 days after the date of the
notice.
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{3) Where a person who receives a notice under
subsection (1) makes a claim for the delivery of the kava
or thing seized, the Chairman must deliver the kava or
thing into the custody or possession of the Court of
Summary Jurisdiction to be dealt with by the court under
section 130B of the Justices Act as if it were property
the subject of an application by a claimant of property
under that section.

50. RETURN OF SEIZED VEHICLE PENDING PROSECUTION

(1) Notwithstanding section 49, the owner or
another person who would, but for the seizure of a
vehicle under this Act, be entitled to possession of the
vehicle may, any time before the trial of a person for an
offence to which the seizure of the vehicle relates,
apply to the Minister for the return of the wvehicle to
him or her.

(2) Where an application is made to the Minister
under subsection (1), the Minister may, after considering
the recommendations of the Chairman in relation to the
application and being satisfied that the applicant was
not knowingly involved in the act allegedly constituting
the offence and had no reason to suspect that it might be
used in connection with the alleged commission of the
offence, release the vehicle to the applicant subject to
the conditions relating to its production as evidence at
the trial referred to in that subsection as the Minister
thinks fit.

51. FORFEITURE OF KAVA OR THING SEIZED

(L) If no claim is made for the delivery of kava or
a thing under section 49, the kava or thing is, by force
of this subsection, forfeited to the Territory.

(2) If —

(a) a person is found guilty of an offence relating
to kava or a thing seized and delivered to the
Chairman under this Act; and

(b) the kava or thing has not already been
forfeited by an order made under Part 5,

the kava or thing 1is, by force of this subsection,
forfeited to the Territory.

(3) Where proceedings are instituted against a
person for an offence against this Act involving kava but
he or she is not found guilty of the offence, the court
before which the person was tried may order that all or
some of the kava be forfeited to the Territory.
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(4) A forfeiture under subsection (2) is in
addition to any penalty imposed on a person found guilty
of the offence.

52. DISPOSAL OF KAVA OR THING

(1) All kava and things forfeited to the Territory
under this Act may be destroyed or disposed of in a
manner determined by the Chairman.

(2) Without limiting the generality of subsection
(1), where the Minister approves, a vehicle that has been
forfeited may be sold or returned to a person who
immediately before the forfeiture of the vehicle had a
legal or equitable interest in it and who, in the opinion
of the Minister, was not knowingly involved in the act
constituting the offence or alleged offence, and had no
reason to suspect that it might be used in connection
with the commission or alleged commission of the offence
to which the seizure of the vehicle relates.

PART 7 — LICENCE AREAS
53. DEFINITIONS
In this Part —

"resident", in relation to an area in respect of
which an application is made under section 54,
means a person who —

(a) has attained 18 years of age; and

(b) has been ordinarily resident in the area
for not less than 3 months;

"area" does not include —

(a) a municipality within the meaning of the
Local Government Act;

(b) the area at Jabiru described in Part A of
the Schedule;

(c) the area at Nhulunbuy described in Part B
of the Schedule; or

(d) an area that the Minister by notice in the
‘ Gazette determines may not be declared to
be a licence area.
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54. APPLICATION FOR DECLARATION OF LICENCE AREA

(1) At least 10 residents of an area may apply to
the Minister for the Minister to declare, by notice in
the Gazette, that the area is a licence area.

(2) An application is to —
(a) be in writing;
(b) be signed by each applicant;

(c) include a description of the area in sufficient
detail to enable the Minister to identify the
location of the proposed licence area; and

(d) be accompanied by the prescribed fee.
55. EXPLANATION OF APPLICATION

(1) After receiving an application under section 54
the Minister must —

(a) inform the residents of the area to which the
application relates and any other persons who,
in the opinion of the Minister, are
sufficiently interested in whether or not the
area 1is declared to be a licence area to be
informed (who may include persons residing in
the wvicinity of the area), of the receipt of
the application; and

(b) fix a date, time and place for a meeting with
those residents and other persons and advise
them of that date, time and place.

(2) At the meeting held in accordance with
subsection (1) (b), the Minister or the Minister's nominee
must —

(a) explain to the persons present the effect of
declaring an area to be a licence area; and

(b) endeavour to ascertain the needs and opinions
of the residents and other persons referred to

in subsection (1) on the proposal to declare
the area a licence area.

56. APPLICATION MAY BE VARIED

The applicants under section 54 may, by notice 1in
writing to the Minister —
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(a) after the meeting referred to in section 55,
vary the application by altering the area to
which the application relates, but not so as to
increase the area; or

(b) at any time before the Minister declares the
area to be a licence area, withdraw the
application.

57. CONSIDERATION AND DECISION OF MINISTER

(1) In deciding whether to declare an area to be a
licence area, the Minister —

(a) must consider the needs and opinions of the
residents and the other persons referred to in
section 55(1); and

(b) may conduct the investigations in relation to
the application he or she thinks fit.

(2) After due consideration of an application under
subsection (1), the Minister may —

(a) declare an area 1in respect of which the
application was made to be an area where kava
may be sold for consumption; or

(b) refuse to declare an area in respect of which
the application was made to be an area where
kava may be sold for consumption.

(3) A declaration under subsection (2)(a) may be
made in respect of —

(a) the area of land described in the application;
or

(b) an area of land that is equal to, greater than
or less than the area described in the
application and that includes a substantial
part of the area described in the application.

(4) A declaration under subsection (2) (a) does not
take effect until notice of the declaration is published
in the Gazette in accordance with section 58(1).

58. NOTICE OF DECLARATION
(1) The Minister must, not later than 14 days after

declaring an area of land to be a licence area under
section 57, cause notice of the declaration to be

published in the Gazette and —
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(a) in a newspaper or other publication circulating
throughout the area; or

(b) in any other manner the Minister considers
suitable to ©publicise the making of the
declaration throughout the area.

(2) The notice of the declaration is to —

(a) include a description of the licence area in
sufficient detail to identify the location of
the area;

{b) include a statement that kava may be sold for
consumption within the licence area and that
only one retail 1licence may be issued in
respect of the licence area; and

(c) specify the date the declaration takes effect.
PART 8 — LICENSING
Division 1 — General

59. LICENCES

(1) The Commission may issue a retail licence or a
wholesale licence, in an approved form, to an individual
or a body corporate to sell kava.

(2) A retail licence is granted for the purpose of
selling kava within a particular licence area to persons
ordinarily residing in the licence area.

(3) A wholesale licence is granted for the purpose
of selling kava to a retail licensee or another wholesale
licensee.

(4) There is to be only one retail licence in force
for each licence area.

(5) A person must not hold a wholesale licence at
the same time he or she holds a retail licence.

60. APPLICATION FOR LICENCE

(1) Subject to subsection (2), an individual who
has attained the age of 18 years or a body corporate may
apply to the Commission for the grant of a wholesale
licence or a retail licence.

(2) A person who wishes to apply for a retail
licence may only do so —
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(a) in respect of a specified 1licence area in
respect of which a retail licence is not in
force; and

(b) if the person's usual place of zresidence or
usual place of business is within the licence

area.

(3) An application under subsection (1) 1is to be
lodged with the Registrar in the approved form and
accompanied by —

(a) the written consents and signed authorities
necessary for the Commission to investigate the
suitability of the applicant to hold the
licence;

(b) the prescribed information that the Commission
requires to support the application; and

(c) the prescribed fee.
61. NOTICE OF APPLICATION

(1) An applicant for a licence must, not less than
28 days after lodging an application under section 60,
publish notice of making the application —

(a) 1in a newspaper or other publication nominated
by the Commission; or

(b) in any other manner the Commission considers
suitable to publicise the making of the
application.

(2) Notice wunder subsection (1) 1s to be in an
approved form and is to specify —

(a) the name and address of the applicant;
(b) the type of licence applied for;

(c) in the case of an application for a retail
licence — the licence area where the applicant
proposes to sell kava;

(d) that objections to the granting of the licence
may be made to the Commission before the
expiration of 21 days after the date the notice
is first published in a newspaper; and

(e) any other particulars required by the
Commission.
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(3) Where an applicant for a retail licence
proposes to supply kava within or in the vicinity of a
council area or an area controlled or managed by an
incorporated association, the Registrar must give notice
of the making of the application to the local government
council for that area or the incorporated association.

62. OBJECTIONS

(1) A person may object to the granting of a
licence on any ground other than the ground that the
grant of the licence may or will adversely affect the
business carried on under another licence.

(2) An objection is to be —

(a) in writing and is to set out the grounds on
which the objection is made and the facts
relied on;

(b) signed by the person making the objection; and

(c) lodged with the Registrar not later than 21
days after the first publication of the notice
in a newspaper under section 61.

(3) Where an objection is lodged with the
Registrar, the Registrar must —

(a) inform the applicant of the objection and give
the applicant an opportunity to comment in
writing on the substance of the objection;

(b) conduct the investigations concerning the
objection he or she thinks fit; and

(c) provide the comments received under paragraph
(a) and a report on the investigations under
paragraph (b) to the Commission for
consideration.

63. MATTERS TO BE DETERMINED REGARDING APPLICANTS

(1) Where an application for a licence is made, the
Commission must determine —

(a) whether an applicant for a licence is a fit and
proper person to hold the licence; and

(b) in the case of a retail licence — whether the
grant of the licence is in accordance with the
needs and opinions of the residents of the
licence area to which the application relates.
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(2) In determining the matters referred to in
subsection (1), the Commission may make the
investigations it thinks fit including investigations to
inform the Commission of —

(a) if the applicant is an individual — the
character of the applicant;

(b) if the applicant is a body corporate —
(i) the membership of the body corporate;

(ii) the character of the officers, employees
or agents of the body corporate; and

(iii) the management OT proposed management of
the body corporate; and

(c) the capacity of the applicant (including
financial capacity) to conduct the business
associated with the licence applied for.

(3) Where the Registrar has given notice of the
application to & local government council or an
incorporated association under section 61(3), in
determining the matters referred to in subsection (1) the
Commission must have regard to any recommendations made
by the council or the association.

(4) For the purpose 0of determining an application,
the Commission may obtain —

(a) from the Commissioner of Police —

(i) a written report of the criminal history
(notwithstanding that part of the criminal
history is a spent conviction within the
meaning of the criminal Records (Spent
Cenvictions) Act) in respect of an
applicant or, if the applicant is a body
corporate, a person Wwho is an officer,
employee or agent of the applicant; and

(ii) any other evidence in relation to the
character of the applicant, officer,
employee or agent that may assist the
Commission; and

(b) information concerning the financial background
of the applicant or, if the applicant is a body
corporate, a person who is an officer, employee
or agent of the applicant.

(4) For the purposes of subsection (3)(a) (i), the
criminal history of a person is that which is —
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(a) in the Commissioner of Police's possession; or

(b) ordinarily accessible to the Commissioner of
Police through arrangements with the police
service of the Commonwealth or a State or
another Territory of the Commonwealth.

64. CONSIDERATION AND DECISION OF COMMISSION

(1) The Commission must determine an application
for a licence as soon as reasonably possible after the
application is lodged with the Registrar.

(2) In determining an application for a licence,
the Commission must consider the objections, comments and
reports regarding the application, the prescribed matters
(if any) and the investigations conducted regarding the
application.

(3) On completion of its consideration of the
matters under subsection (1) regarding an application for
a wholesale licence, the Commission must —

(a) if an objection has been lodged — conduct a
hearing in relation to the application ; or

(b) in any other case —

(i) issue the licence subject to the
prescribed conditions that the Commission
determines are necessary or desirable 1in
the circumstances of the application;

(ii) refuse to grant the licence and direct the
Registrar to forward notice of the refusal
and a statement of the reasons for refusal
to the applicant; or

(iii) conduct a hearing in relation to the
application.

(4) Where the Commission refuses, without a
hearing, to grant a wholesale licence, the applicant may
request the Commission to conduct a hearing in relation
to the application and the Commission must comply with
the request.

(5) On completion of its consideration of the
matters under subsection (1) regarding an application for
a retail licence, the Commission must —

32



Kava Management

(a) where the Commission is satisfied that the
applicant is a suitable person to hold a retail
licence, issue the 1licence subject to the
prescribed conditioms that the Commission
determines are necessary or desirable in the
circumstances of the application; or

(b) conduct a hearing in relation to the
application.

(6) Where the Commission has conducted a hearing in
relation to an application for a licence, the Commission
must —

(a) issue the licence subject to the prescribed
conditions the Commission determines to be
necessary or desirable in the circumstances of
the application; or

(b) refuse to grant the 1licence and direct the
Registrar to forward notice of the refusal and
a statement of the reasons for refusal to the
applicant.

(7) Where the Commission refuses to grant a licence
under this section, the Commission may refund the whole
or any part of the prescribed fee paid to the Commission
under section 60(3).

65. DURATION AND RENEWAL OF LICENCE

(1) A licence remains in force until 1 January
following the date it is issued but may be renewed.

(2) An application to renew a licence is to be —

(a) lodged with the Registrar not later than 30
days before the date of the expiry of the
licence; and

(b) in the approved form and accompanied by —

(i) the written <consents and authorities
necessary for the Commission to
investigate whether or not to renew the
licence;

(ii) the prescribed informatioh the Commission

requires to support the application; and

(iii) the prescribed fee.
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(3) For the purposes of considering an application
for renewal of a licence, sections 63 and 64(1) and (2)
apply with the necessary changes and, on completion of
its determination of the application, the Commission

must —

(a) renew the licence subject to the prescribed
conditions that the Commission determines are
necessary or desirable in the circumstances of
the application; or

(b) refuse to renew the 1licence and direct the
Registrar to forward notice of the refusal and
a statement of the reasons for refusal to the
applicant.

(4) Where the Commission refuses to renew a
licence, the applicant may request the Commission to
conduct a hearing in relation to the application for
renewal and the Commission must comply with the request.

(5) Where the Commission has conducted a hearing in
relation to an application for renewal, the Commission
must, without derogating from the action it may otherwise
take under section 82(1) —

(a) renew the licence subject to the prescribed
conditions the Commission determines to be
necessary or desirable in the circumstances of
the application; or

(b) zrefuse to renew the 1licence and direct the
Registrar to forward notice of the refusal and
a statement of the reasons for refusal to the
applicant.

(6) Where the Commission refuses to grant a licence
under this section, the Commission may refund the whole

or any part of the prescribed fee paid to the Commission
under subsection (2).

66. LICENCE NOT TRANSFERABLE
A licence is not transferable.
Division 2 — Variation of Licences
67. COMMISSION MAY VARY CONDITIONS
The Commission may —

(a) on 1its own motion if it <considers it is
necessary or desirable to do so:; or
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(b} on the application by a licensee in an approved
form lodged with the Registrar,

by notice in writing served on the licensee, vary the
conditions of a licence.

68. HEARING IN RELATION TO VARIATION OF LICENCE

(1) Tf a 1licensee is not satisfied with the
Commission's decision to wvary the licensee's licence
under section 67, the licensee may, not later than 28
days after the date on which the licensee receives a
notice under that section, by notice in writing lodged
with the Registrar, request the Commission to conduct a
hearing in relation to the conditions of his or her
licence.

(2) If a licensee requests the Commission to
conduct a hearing under subsection (1), the Commission
must comply with the request.

(3) After conducting the hearing, the Commission
must, without derogating from the action it may otherwise
take under section 82(1) —

(a) wvary the conditions of the licence, whether or
not as proposed in the notice under section 66;
or

(b) refuse to vary the conditions of the licence.
69. WHEN VARIATION TAKES EFFECT

A variation of the conditions of a licence takes
effect on —

(a) where the licensee does not make a request
under section 68 for a hearing —

(i) the expiration of the 28 day period
referred to in that section; or

(1ii) the date specified by the Commission in
the notice under section 67,

whichever occurs later; or

(b) where the 1licensee makes a request under
section 68 for a hearing —

(i) the date of the conclusion of the hearing;
or

(ii) the date specified in the Commission's
order,
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whichever occurs later.
70. RE-ISSUE OF LICENCE AS VARIED

Where —

(a) a notice has been issued under section 67 and
the licensee does not request a hearing under
section 68; or

(b) the licensee requests a hearing under section
68 and the Commission makes an order varying
the conditions of the licence,

the Commission must re-issue the licence as varied.
Division 3 — Miscellaneous

71. SURRENDER OF LICENCE

(1) A licensee may surrender his or her licence by
lodging it with the Registrar.

(2) The surrender of a licence does not have effect
until it is accepted by the Commission.

(3) On the acceptance by the Commission of the
surrender of a licence, the person whose licence is
surrendered ceases to be a licensee but remains 1liable

for —

(a) an act or omission done, caused, permitted or
made by him prior to the surrender; and

(b) a 1liability incurred by him under this Act
prior to the surrender.

72. ACTING LICENSEE

(1) If a licensee is, or 1is expected to be, unable
for any reason to conduct the licensee's business under a
licence, the Commission may appeint a person who in its
opinion 1s a fit and proper person to conduct the
business of the 1licence to act in the place of the
licensee.

(2) For the purpose of appointing a person to act
under subsection (1) —

(a) the Commission may make the investigations 1t
thinks fit to inform itself of the character of
a proposed appointee and section 63(2) and (4)
applies with the necessary changes; and

(b) notwithstanding sections 59(5) and 60(2) —

36



Kava Management

(i) a person appointed may be the holder of
another licence; and

(ii) the wusual place of residence or usual
place of business of a person appointed to
act in the place of a retail licensee is
not required to be within the licence area
in respect of which the licensee's licence
was granted.

(3) On appointing a person under subsection (1) the
Commission must re-issue the licence endorsed with the
name of the person appointed as the person who conducts
the business under the licence.

(4) A person appointed under subsection (1) to act
as a licensee has all the rights, authorities, powers,
functions and obligations of the licensee and for all
purposes 1is to be taken to be the licensee while the
appointment is in force.

(5) An appointment under subsection (1) continues
in force until -

(a) the expiration of the period that the licensee
is wunable to conduct the business under the
licence;

(b) the Commission grants another licence 1in
respect of the business conducted under the
licence;

(c) the licence is surrendered; or
(d) the licence is cancelled,
whichever occurs first.

(6) A reference in subsection (1) to a reason for
the inability of a 1licensee to conduct the licensee's
business under a licence is to be read as including a
reference to -

(a) a period of absence of the licensee;
(b) the death of the licensee;

(c) the bankruptcy, application to take the relief
of a 1law for the relief of bankrupt or
insolvent debtors or making of an assignment of
the licensee's property, interest or
remuneration for the benefit of the licensee's
creditors; and
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(d) an illness or ©other mental or physical
incapacity of the licensee.

PART 9 — CONTROL OF CONDUCT OF LICENSEES
Division 1 — Complaints
73. MAKING OF COMPLAINT

(1) A person may make a complaint regarding the
conduct of a licensee.

(2) A complaint is to be —

(a) in writing and is to set out the grounds on
which the complaint is made and the facts
relied on by the person to constitute the
grounds;

(b) signed by the person making it; and
(c) lodged with the Registrar.

(3) Where a complaint is lodged with the Registrar,
the Registrar must —

{(a) inform the licensee of the complaint and give
the licensee sufficient opportunity to provide
a written reply to the complaint;

(b) investigate the substance of the complaint as
he or she thinks fit; and

(c) forward the complaint, the reply from the
licensee, if any, and a report on his or her
investigation to the Commission.

74. CONSIDERATION AND DECISION OF COMMISSION

(1) Where the Commission receives a complaint, the
Commission —

{(a) must <consider the complaint, taking 1into
account any written reply of the licensee and
report of the Registrar regarding the
complaint; and

(b) may conduct the investigations regarding the
complaint it thinks fit.

(2) On completion of its consideration of and
investigations into a complaint, the Commission must make
a determination —
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(a) that, in the opinion of the Commission, the
complaint is of a frivolous, irrelevant or
malicious nature, and dismiss the complaint;

{b) that no further action is warranted; or

(c) to conduct a hearing in 7relation to the
complaint,

and the Registrar must, as soon as reasonably possible,
inform the person who made the complaint and the licensee
against whom the complaint was made of the Commission's
determination.

Division 2 — Directions
75. COMMISSION MAY GIVE DIRECTIONS
Where a licensee —

(a) contravenes or fails to comply with a condition
of his or her licence; or

(b) has contravened or failed to comply with this
Act or another law in force in the Territory
relating to the cultivation, manufacture,
production, supply or possession of kava,

the Commission may, by notice in writing, direct the
licensee to —

(c) take, within the time specified in the notice,
an action to rectify or minimise the effects of
the licensee's contravention or failure; or

(d) refrain from taking an action in relation to
the contravention or failure.

Division 3 — Suspension, Variation and’
Cancellation of Licence

76. SUSPENSION OR VARIATION IN CERTAIN CIRCUMSTANCES

(1) The Commission may, by notice in writing to a
licensee, suspend, impose a condition on or vary a
condition of his or her licence where —

(a) a complaint 1is made under section 73 or an
application to cancel a licence is made under
section 77 and in the opinion of the Commission
it is in the public interest to do so until the
determination or dismissal of the complaint or
application;
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(b) the Commission has issued a direction to a
licensee under section 75 and is of the opinion
that suspension of his or her licence is in the
interest of the public until compliance with
the direction; or

(c) a licensee has contravened or failed to comply
with his or her 1licence, this Act or the
Regulations and in the opinion of the
Commission the contravention or failure to
comply is of sufficient gravity to justify the
suspension or variation of the licence.

(2) A notice under subsection (1) is to specify the
reasons for the suspension or variation.

(3) The suspension or variation of a licence takes
effect on —

(a) the date on which the licensee receives the
notice referred to in that subsection; or

(b) if a later date is specified in the notice —
that date.

(4) The Commission may, where it considers
suspension or variation of a licence is no longer
justified, revoke the notice of suspension or variation
given under subsection (1).

77. APPLICATION FOR CANCELLATION OF LICENCE

(1) Where it comes to the attention of the
Registrar that a licensee —

(a) 1is in prison;

(b) has been found guilty of an offence against
this Act or the Regulations;

(c) has been found guilty of an offence relating to
the cultivation, production, possession or
supply of a drug;

(d) has contravened or failed to comply with a
direction given under section 75; or

(e) otherwise appears not to be a fit or proper
person to hold a licence,

the Registrar must apply to the Commission for an order
cancelling the licence.
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(2) The Registrar must deliver the application to
the Chairman together with a statement signed by the
Registrar setting out —

(a) the grounds on which the application is made;
and

(b} the facts relied on by the Registrar to
constitute the grounds.

(3) The Registrar must, as soon as reasonably
possible, forward a copy of the application and the
statement to the licensee the subject of the application.

78. CONSIDERATION OF APPLICATION BY COMMISSION

The Commission must consider an application made
under section 77 and —

(a) where the Commission is of the opinion that the
facts set out in the statement would not, if
proven, establish the grounds on which the
application is made, dismiss the application;
or

(b) conduct a hearing in relation to the
application.

Division 4 — Licensee's Right to Request Hearing
79. RIGHT TO REQUEST HEARING

(1) Subject to subsection (2), where the Commission
gives a direction under section 75 to a licensee or
suspends or varies a licence under section 76, the
licensee the subject of the direction, suspension or
variation may request the Commission to conduct a hearing
in relation to the direction, suspension or variation and
the Commission must comply with the request.

(2) Subsection (1) does not apply in the case of an
application to cancel a licence referred to in section

76 (1) (a).
PART 10 — HEARINGS
80. PROCEDURE AT HEARING

Subject to this Part, a hearing under this Act is to
be conducted in accordance with Part V of the Liquor Act,
and that Part applies with the necessary changes and to
the extent necessary to the conduct of a hearing under
this Act as if references in that Part to —
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(a) the circumstances where a hearing may be
conducted is a reference to the circumstances
where a hearing may be conducted under this
Act; and

(b) a hearing is a reference to a hearing under
this Act.

81. MEMBERSHIP OF COMMISSION FOR HEARING

At a hearing, the Commission is to be constituted by
either 2 or 3 members (whether or not including the
Chairman).

82. OUTCOME OF HEARING

(1) After the Commission has conducted a hearing,
the Commission may —

(a) affirm, set aside or vary the decision of the
Commission the subject of the hearing;

(b) wvary a condition of, or impose a condition on,
the licence the subject of the hearing;

(c) 1issue a direction to the licensee under section
5N

(d) suspend or cancel the licence; or
(e} make any other order it thinks fit.

(2) The decision of the Commission under subsection
(1) is final and conclusive.

PART 11 — MISCELLANEOUS

83. DUPLICATE LICENCE

Where the Commission is satisfied that a licence has
been destroyed, lost or stolen, the Commission may, on
the application of the licensee in the approved form and
on payment of the prescribed fee, issue a duplicate
licence to the licensee.

84. DELIVERY, LODGEMENT OR ISSUE OF APPLICATIONS, &C.
A document that 1is required or permitted to be

given, delivered, issued to or lodged with a person under
this Act may be given, delivered, issued or 1lodged by

post.
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85. AUTHORISATION FOR RESEARCH PURPOSES, &C.

(1) The Chief Health Officer may in writing, and
subject to the conditions he or she thinks fit, authorise
a person to possess, cultivate, manufacture or produce
kava for the purposes of medical or scientific research.

(2) An authorisation of a body corporate under
subsection (1) is to be taken to authorise each person
who 1is directly involved in the research to which it
relates to ©possess, cultivate or produce kava in
accordance with, and subject to the conditions (if any)
of, the authorisation on behalf of the body corporate.

(3) A person authorised under subsection (1) or
(2) —

(a) must comply with and not contravene an
authorisation under this section; and

(b) if acting in accordance with the authorisation,
does not commit an offence against this Act.

86. UNDERCOVER OPERATIONS

(1) A member of the Police Force of or above the
rank of Commander may, in writing, and subject to the
conditions he or she thinks fit, authorise another member
of the Police Force or another person who is not a member
of the Police Force to —

(a) acquire or supply kava; or

(b) have kava in the member's or person's
possession,

for the purpose of detecting the commission of an offence
against this Act.

(2) Without limiting the generality of section 28,
a member of the Police Force or other person authorised
under subsection (1) may, 1in the course of acting in
accordance with his or her authorisation, acquire, supply
or possess kava for the purpose of detecting the
commission of an offence against this Act.

(3) A member of the Police Force or other person
who acquires kava in the course of acting in accordance
with an authorisation under subsection (1) must, as soon
as reasonably possible after acquiring the kava —

(a) deliver 1t to another member of the Police
Force; or
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(b) supply the kava in accordance with the
authorisation.

87. POWER OF POLICE

The powers conferred by this Act on a member of the
Police Force, including the Commissioner of Police, are
in addition to and not in derogation of any other power
he or she may have under any other law in force in the

Territory.
88. ACQUISITION TO BE ON JUST TERMS

Where the application of a provision of this Act or
a regulation made under this Act would, but for this
section, result in an acquisition of property otherwise
than on just terms, the person from whom the property is
acquired is entitled to receive just compensation for the
acquisition and a court of competent jurisdiction may
determine the amount of the compensation or make the
order that, in its opinion, is necessary to ensure that
the acquisition is on just terms.

89. REGULATIONS

(1) The Administrator may make zregulations, not
inconsistent with this Act, prescribing matters that
are —

(a) required or permitted by this Act to be
prescribed; or

(b) necessary or convenient to be prescribed for
carrying out or giving effect to this Act.

(2) Without 1limiting the generality of subsection
(1), the Regulations may provide for —

(a) the fees payable in relation to matters under
this Act;

(b) the maximum number of licences that may be
granted under this Act;

(c) the information to be provided by a person
making an application under this Act in support
of the application;

(d) the size of the notice of an application
published in a newspaper under Part 8;

(e) the criteria establishing eligibility for the
grant of a licence;
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(f) the conditions that may be imposed on a licence
and the matters to be taken into account by the
Commission in determining which of the
conditions to impose on a licence;

(g) the manner, form and content of records and
documents to be kept and lodged by a licensee;

{h) the keeping of registers relating to licences
issued and licensees;

(j) the manner, form and method of packaging and
labelling kava;

(k) the regulation or control of the pricing of
kava;

(m) the prohibition, regulation or control of the
advertising, marketing and promotion of kava;

(n) the prohibition or regulation of the production
of kava and the substances that may be added to
kava for supply and the control of the quality
of kava for supply;

(p) the handling, storage and destruction of kava
seized and removed under this Act;

(qg) the sampling, analysis and examination of kava:;

(r) the erection of signs to indicate that an area
is a licence area and the markings to appear on
the signs;

(s) the designation of an offence against a
regulation as a regulatory offence; and

(t) prescribing penalties not exceeding $10,000 or,
in the case of a body corporate, $50,000 for
offences against the Regulations.

(3) The Regulations may apply, adopt, incorporate
or apply by reference, either wholly or in part or with
or without modification, a standard, code, specification
ocr method, as in force at a particular time or as in
force from time to time, prescribed or published by an
authority or body, whether or not a Territory authority

or body.

(4) A code, standard or specification applied,
adopted or incorporated under this section may require

anything referred to in the code, standard or
specification to be in accordance with another code,
standard or specification the code, standard or

specification refers to.
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(5) The Minister —

(a) must cause a copy of each code, standard and
specification adopted, incorporated or applied
under subsection (3), and each code, standard
and specification referred to in the first-
mentioned code, standard or specification, to
be made available for inspection by members of
the public at the office of the Commission,
without charge, during normal office hours; and

(b) may cause copies of each code, standard, and
specification adopted, incorporated or applied
under subsection (3), and each code, standard
and specification referred to the first-
mentioned code, standard or specification (or a
part of the code, standard or specification
referred to), to be available for purchase by
members of the public on payment of the charge
the Commission requires.

SCHEDULE

Section 53
AREAS QOF LAND THAT MAY NOT BE DECLARED

TO BE LICENSED AREAS

PART A
Area at Jabiru

The area comprising the town of Jabiru, constituted and
defined by Proclamation made under section 111 of the
Crown Lands Act, described in the Schedule to the
instrument made under that section on 27 April 1982 and
published in Gazette No. G18 dated 7 May 1982 at page 7.

PART B
Area at Nhulunbuy

All those parcels of land at Nhulunbuy in the Northern
Territory of Australia containing a total area of 679.83
hectares more or less, being Northern Territory Portions
1192 and 1316 (which include the town centre, the main
residential areas and the main industrial area) and being
more particularly delineated on Survey Plans A708 and
A952 lodged with the Surveyor General, Darwin.
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