
Section

NORTHERN TERRITORY OF AUSTRALIA

MERLIN PRO,JECT AGREEMENT RATIFTCATTON ACT 1998

TABLE OF PROVISTONS

PART 1 _ PRELIMTNARY

Short title
Commencement
Definitíons

PART 2 - RATTFTCATTON AND AUTHORTSAT]ON
OF TMPLEMENTATION OF AGREEMENT

Ratification of agreement
Enforcement

PART 3 _ SECURTTY

Desiqnated area
Possessing uncut diamonds in designated area

or mineral lease
Entering and leavíng designated area
Powers of security officers in designated area

and mineral lease
Power to search vehicles or property
Detaining of persons in designated area or

mineral lease
Averment.s
Return of uncut diamonds
Protection of security officers and police
Requlations

t
2
3

4
5

6
7

8
9

10.
l-l_.

12.
l_3 .
L4.
1_5.

SCHEÐULE

No. 84 of 1998





NORTHERN TERRITORY OF AUSTRALIA

AI\ACT

to ratify an agreement between the Northern Territory ofAustralia and Ashton Miníng Limited (A.c.N. oos 466 t64)
and to provide for security of diamonds prod.uced from the

Merlin Project

PE it enacted by the Legislative Assembly of the Northern Territory of
r-lfiu5tr¿lia, with the assent as provided by the Northern Territory
(Self-Government) Act 1978 of the Commonwealth, as follows:

PART 1 _ PRELTMINARY

L. SHORT TITLE

This Act may be cíted as Line MerLin project Agreement
Ratification Act L998.

2. COMMENCEMENT

This Act comes inlo operation on the date fixed by the
Administrator by notice in the Gazet.te.

3. DEFINTTIONS

In this Act, unless the contrary intention appears -
rrAqreement" means the agreement between the Territory

and the Company that Ís set out in the Schedule
and includes the Agreement as varied from time to
time in accordance with its provisions;
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Meriin Project Agireement Ratification

"authorised officer" means a person who has a right
to enter premises or land when exercisíng or
performing his or her powers or functions under
an Act, but does not include a member of the
Police Forcei

I'Company' has the same meaning as in the Agreement;

I'Contractors " has
Agreement;

the same meaning as in the

"controlled access point" means
designated area decfared
access point under secti'on

"designaEed area" means land or
be a designat.ed area under

an access poínt to a
to be a controll-ed
6;

premises declared to
section 6;

"Merlin Project" has the same meaning as in the
AgreenenLt

"mineral lease" has the same meaning as in the
Agreement and includes any mineral lease granted
to the Company under clause L0 of the Agreement;

"property" includes goods and articles of any kind;

"security officer" means a person who is -
(a) the holder of a security officer's licence

granted under the Private Security Act¡
and

(b) employed by the Company or a Contractori

"uncut diamond." includes any crushed diamond,
diamond dust, diamond fragrment or partly cut or
partly processed diamond;

"vehicle" has the same meaning as in the Traftic
Act.

PART 2 _ R.ATTFTCATTON AND AUTHORTSATION OF
TMPLEI4ENATION OF AGREEMENT

4. RAFTTFICATTON OF AGREEMENT

(1) The Agreement is ratified for the purposes of
clause 2 (1) of the Agreement.

(2) The implementation
authorised.

2

of the Agreement is



Merl-in Proj ect Agreement Ratification

(3) The provisions of the Àgreement operate andeffect according to their terms despite anyLhing tocontrary in any Act or 1aw in force in the Teiritory.
(4) ff a provision of the Agreement provid.es forAct or law in force in the Territory to be modified,Act or law operates and takes effect for the purposesthe Agreement as if the Act or law had been modifiedprovided for in the Agreernent.

take
the

an
the
of
as

(5) An Act passed. after the conrnencement of this Act.cannot amend, modify or repeal a provision of the Agreementor affect the operation of a provision of the Agreementunless the Act expressly provid.es accordingly.
(6) The Territory, its Ministers, instrumentalitiesand authorities and. any local government authority areauthorj.sed, empowered and required. to do all ttingsnecessary or expedient to carrying out. or give ful1 effeãtto the Agreement.

(7) Subject to this Act and the Agreement, the
Company, its servants, agents and Contractors must observe
and comply with all Acts or laws in force in the Territoryapplying in any way to the Mer1in project.

5. ENFORCEMENT

(1) A decree of specific performance may be grantedand enforced against the Territory in respect of itsobligatÍons under the Agreement. in ttle same äircumstancesand on the saÍre conditions as a decree of specificperformance could be granted and enforced aqainst a iubjectof the Crown.

Q) Subsection (1) applies despite any Act or law inforce in the Territory to the contrary.

PART 3 _ SECURTTY

6. DESIGNATED AREA

(1) The Minister may declare land
Ehe Territory to be a designated area.

or premises in

Q)
made -

A declaration under subsection ü-) is to be

(a)

(b)

by notice in the Gazette¡ and

only if the Minister is satisfied that
are to be mined, lreated., processed.,
stored or cut on the land or premises
purposes of the Merlin project..

diamonds
sort.ed,
for the
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(3) The declaration is to define the boundaries of
the land or the premises.

(4) The Minister f,ây, by notice in the Gazette,
declare an access point to a desígnated area to be a
controlled access poínt.

(5) A declaration takes effect on the day it is
published in the Gazette or on a later date that is
specified in the declaration.

7. POSSESSTNG UNCUT DIA¡4ONDS TN DESTGNATED AREA OR
MINERAL LEASE

(1) A person must not have an uncut diamond -
(a) ín his or her possession; or

(b) under his or her control,

in a designated area or the mineral lease without lawful
authority or excuse.

Penalty: $20,000 or imprisonment for 2 years

Q) The burden of proving lawful authority or
excuse lies on the person claímins it.

8. ENTERING AND LEAVTNG DESTGNATED AREA

(1) A person must not -
(a) enter or leave a designated area;

(b) drive a vehicle into or out of a designated
area; or

(c) take or consígn any property into or out of a
designated area,

other than through a controlled access point.

Penalty: $l-0,000 or imprisonment for L2 months.

Q) A security officer may require a person -
(a) who is entering or leaving a designated area -to stop;

(b) driving a
area - to

(c) taking or
desÍgnated
officer to

vehicle into or out
stop the vehicle;

of a designated

consigning property into or
area to permit the

examine the property.

out of a
security

4



(3)

(a)

(b)

MerJin Project Agreement Ratification

A security officer may d.irect a person -
to enter or leave a designat.ed area;

to drive a vehicle into or out of a
area; or

designated

(c) to take or consign any property into or out ofa designated area,

through a controlled access point.
security officer.

specified by the

(4) A person must not -
(a) enter a designated area;

(b) drive a vehicle int.o a desígnated area; or
(c) take or consign any property into a designated

area,

without the permission of a security officer who is onduty at a controlled access point..

Penalty: gl_000.

(5) A security officer who
controlled access point -

is on duty at a

(a) may refuse a person permission to enber a
designated area; and

(b) j-s not required to qive the person a reason forthe person being refused permission to enter
the designated area.

(6) A security officer who is on duty at a
controll-ed. access point must not refuse a member of thePolice Force who is acting in the course of his or herduty permission to enter a designated area unless the
member fails to produce to the securíty officer evidencethat the member -

(a) ís a member of or
(b) has permissÍon

designated area.

the Police Force;

from the Company to enter the

(7) A security officer who is on duty at acontrolled access poÍnt must not refuse an authorisedofficer permission to enter a designated area unless the
authorised officer fails to -

(a) state his or her name and address;

5



(c) state the purpose for which he or she wishes to
enter the designat.ed area.

(8) Before permitting a person to enter a
designated area, a security officer who is on duty at a
controlled access point may require the person to agree
in writing to cornply with the conditions of entry that
the security officer considers necessary for the security
of the designated area and of the operations, persons and
property j-n the designated area.

(9) The conditions may include that the person will
allow a security officer to search -

(a) the person (other than a search by way of an
examination of his or her body cavities);

(b) the person's vehicle or the vehicle the person
is driving or is a passenger in; or

(c) any property that is in the person's possession
or under the person's control.

(10) A person who contravenes or fails to comply
with a direction given or a requirement imposed by a
security officer und.er this section commits an offence.

Penalty: $l-0,000 or imprisonment for l-2 months.

(11) In subsection (8), a person does not include a
member of the Police Force referred to in subsection (6)
or an authorised officer referred to in subsecEion (7) .

POWERS OF SECURTTY OFFTCERS
MINERAL LEASE

IN ÐESÏGNATED AREA AND

(L) A security officer may do any of the following
in a designated. area or the mineral lease:

(a) direct. a person (except a member of the Police
Force) entering or in the designated area or
mineral lease not to enter or remaín in a part.
of the designated area or mineral- lease
specified by the security officer, either
absolutely or unless he or she is accompanied.
by a security officer;

9
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(b) state and provÍde evidence of his
authority bo enter the designat.ed area;

(b) requi-re a person in the designated
mineral lease to stop or require
driving a vehicle in the designated
mineral l-ease to sbop the vehicle;

or
or

her

area or
a person
area or

6



MerTin Proj ect Agreemient Ratification

(c) require a person in the designated area or
mineral lease to state -
(i) his or her name and address;

(ii) his or her authority for beinqr in the
desígnated area or mineral lease; or

(iii) the purpose for which he or she is in the
desígnat.ed area or mineral lease;

(d) direct or require a person entering or in the
designat.ed area or mineral lease to do anything
that the security officer consid.ers necessary
for the security of the designated area or
mineral lease and of the operations, persons
and property in the designated area or mineral
lease.

(2) A security officer may require a person (except
a member of the Police Force in the execution of his or
her duty) who is in a designated area or the mineral
lease to feave the designated area or mineral lease if -

(a) the person contravenes or fails to comply with
a direction given or requirement imposed under
subsecEion (1); or

' (b) the security officer
person has a need to
area or míneral l-ease

is not satisfied that a
remain in the designated

(3) A person who fails without lawful authority or
excuse to comply with a direction given or a requirement
imposed under subsection Q) commits an offence.

Penalty: $1,000

(4) The burden of proving lawful authority
excuse líes on the person claiming it.

(5) A securÍty officer may use reasonable force -
(a) to stop a person who fails to comply wíth a

dírection given to or a requirement imposed on
the person under this section;

or

or
a

on

(b) to remove a person from a designated area
the mineral lease who fails to comply with
direction given to or a requirement imposed
the person under this section;

(c) to remove a vehicle or other property from a
designated area or the mineral lease; and

7
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(d) to enter a vehicle for the purpose of removing
it under paragraph (c) or section 10(2) (b).

10. POWER TO SEARCH VEHICES OR PROPERTY

(1) A security officer may search a vehicle or
other property that is 

(a) in the possession or under the control of a
person in a designated area or the mineral
lease; or

(b) being driven, taken or consigned out of a
designated area or the mineral lease.

(2) For the purposes of subsection 
security officer may do the following: 

( 1) ,

(a) dismantle the vehicle or other property;

the 

(b) take the vehicle or property to a place and
detain it there pending the search or a further
search.

(3) In this section, "property" does not include
clothing worn by a person. 

11. DETAINING OF PERSONS IN DESIGNATED AREA OR MINERAL
LEASE

(1) A security officer may detain a person who is
in a designated area or the mineral lease for a 
reasonable period if -

(a) the security officer suspects that the person
has an uncut diamond on his or her person or in
his or her possession or under his or her
control �ithout lawful authority or excuse;

(b) the security officer suspects that the person
has stolen or is concealing an uncut diamond;
or

(c) the person does not have permission to be in
the designated area or mineral lease.

(2) As soon as practicable after a person is
detained, the security officer must notify a member of 
the Police Force that the person has been detained. 

(3) The security officer must -

(a) detain the person in a place set aside for that
purpose in the designated area; and

8 
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(b) deliver the person into the custody of a member
of the Police Force as soon as practicable
after the member arrives at the designated area
or mineral lease.

(4) Without limiting subsection (1) (b), a security
officer has reasonable grounds for suspecting a person of 
stealing or concealing an uncut diamond if the person 
refuses to perrni t a search to be conducted after having 
agreed under section 8(8) to it being conducted. 

(5) A member of the Police Force may
person who is detained under this section 
clothing worn by the person. 

search a 
and any 

( 6) The search must be carried out by a member of
the Police Force of the same sex as the person to be 
searched. 

(7) If it is not inunediately practicable for 
subsection (6) to be complied with, the member of the 
Police Force-

(a) may cause the search to be carried out under
the direction of the member by a security
officer of the same sex as the person to be
searched; or

(b) may

(i) detain the person until the search can be
conducted by a member of the same sex as
the person to be searched; or 

(ii) take the person to a place where the
search can be conducted by a member of the
same sex as the person to be searched.

(8) Subsections (5) and (7) do not authorise a
search of a person by way of an examination of the body 
cavities of the person by the member of the Police Force 
or security officer conducting the search. 

(9) However, a member of the Police Force may 
arrange for a medical practitioner nominated by the 

member to examine the body cavities of a person detained 
under this section. 

(10) The examination by a medical practitioner can
only be conducted if -

(a) the person consents in writing to it being
conducted; or

(b) a magistrate approves it being conducted.

9 
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(11) The member of the Police Force may apply to a
magistrate for the approval in person or by telephone. 

(12) The magistrate may approve the examination being
conducted if he or she is satisfied that the examination 
may provide evidence of an offence. 

(13) For the purposes of subsection (9), the member
of the Police Force may 

(a) detain the person until the medical 
practitioner conducts the examination; or 

(b) take the person to a place where the medical
practitioner will conduct the examination.

(14) The examination by the medical practitioner is
to be conducted -

(a} in the presence of a member of the Police Force 
of the same sex as the person to be examined; 
or 

(b) if that is not immediately practicable in the
presence of a security officer of the same sex
as the person to be examined.

( 15) A member of the Police Force may use 
reasonable force, and may call .on any assistance that he 
or she considers necessary, in cider -

(a) to detain a person under this section;

(b) to carry out a search under this section; or

(c) to facilitate a search or examination being
carried under this section.

(16) A person must not

(a) resist being detained under this section;

(b) escape or attempt to escape

( i) from a place where he or she is being
detained under this section; or

(ii) from the custody of a member of the Police
Force or a security officer;

(c) obstruct or hinder a member of the Police Force
or a security officer who is carrying out a
search under this section; or

10 
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( d) obstruct or hinder a medical practitioner who
is carrying out an examination under this
section.

Penalty: $20,000 or imprisonment for 2 years. 

(17) A medical practitioner is authorised to carry
out an examination of the body cavities of a person under 
this section. 

(18) No action lies against a medical practitioner
for anything reasonably done by him or her for the 
purposes of the examination. 

(19) 
excuse in 
it. 

The burden of proving lawful authority or 
subsection (1) (a) lies on the person claiming 

12. AVERMENTS

In a prosecution for an offence against this Act, an
averrnent in the complaint that 

(a) the place where the offence is alleged to have
occurred was, or was in, a designated area or
the mineral lease;

(b) a place was a controlled access point for a
specified purpose; or

(c) a person was at a material time a security
officer,

is to be taken to have been proved in the absence of 
proof to the contrary. 

13. RETURN OF UNCUT DIAMONDS

(1) On finding a person guilty of an offence 
committed within a designated area or the mineral lease 
and involving the stealing, receiving or possession of 
uncut diamonds, a court must order the uncut diamonds to 
be delivered to the Company. 

(2) Subsection (1) applies

(a) to an offence under this or any other Act; and

(b) notwithstanding any other law or Act.

11 
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14. PROTECTION OF SECURITY OFFICERS AND POLICE

A security officer or member of the Police Force
cannot be charged with or be found guilty of an offence 
of obstructing or hindering a person in exercising a 
power or performing a function conferred on the person 
under an Act or law in force in the Territory in respect 
of anything done by the security officer or member in 
exercising a power or performing a function under this 
Act. 

15. REGULATIONS

(1) The Administrator may make regulations, not 
inconsistent with this Act, prescribing all matters -

(a) required or permitted by this Act to be 
prescribed; or 

(b) necessary or convenient to be prescribed for
carrying out or giving effect to this Act.

(2) Without
Regulations may -

limiting subsection ( 1) , the 

(a) require the Company to erect and maintain
fences, walls and other physical barriers
around a designated area in accordance with the
Regulations;

(b) require the Company to provide and designate
places in accordance with the Regulations for -

( i) persons to enter and leave a designated
area;

(ii) vehicles to be driven into and out of a
designated area; and

( iii) taking or consigning of property into and
out of a designated area;

(c) require the Company to erect and maintain
notices and signs at or near the perimeter of a
designated area in accordance with the
Regulations;

(d) prohibit the damaging, defacing, removal or 
destruction of fences, barriers, signs and 
notices erected under the Regulations; 

(e) regulate how persons are to be detained under
the Act and, in particular, requiring that
areas or places be set aside in designated
areas to detain persons;

12 
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(f) regulate how searches and examinations of 
persons are to be carried out under this Act;

(g) regulate how any vehicle and property detained
under this Act is to be searched and stored;

(h) provide for offences, including regulatory 
offences, against the Regulations; 

(j) provide for penalties of not more than $10,000
for offences against the Regulations.

(3) The Regulations may be made to apply

(a) generally or in a particular class of case or
particular classes of cases;

(b) at all times or at specified time or specified
times; or

(c) to all designated areas or to a specified
designated area or specified designated areas.

(4) The Regulations may be made to require a matter
affected by the Regulations to be 

(a) in accordance with a specified standard or
requirement; or

(b) as approved by, or to the satisfaction of, a
specified person or body or a specified class
of person or body.

(5) The Regulations may confer a discretionary 
authority on a specified person or body or a specified 
class of persons or bodies. 

13 
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SCHEDULE

Section 4

THE NORTHERN TERR]TORY OF AUSTRALTA
MERLIN PRO.JECT AGREEMENT

THTS AGREEMENT is made the 1-2th day of October l-998

BETWEEN:

The NORTHERN TERRITORY OF AUSTRALIA CATE Of The
Department of Mines and Energy of Paspalis Cent.repoint
Building, Snith Street, Darwin 0800 in the Northern
Territory of Australia ("the Territory")

AND:

ASHTON MINING LIMITED (a.C.N. 005 466 964) whose
registered. office is situated at Level 4, 44L St Kilda
Road, Melbourne 3000 in the State of Victoria (the
"Company" )

WHEREAS

In L992, the Company discovered diamond bearing
kimberlites called the Merlin prospect in the
Boomerang Creek Distríct in the Norbhern Territory
of Australia.

on 19 December L996, the Company made applícation
for the grant of a mineral lease known as MLN LI54
for the mining of díamond bearing ore in the
Boomerang Creek District. The l-ease was grant.ed. on
15 'June L998.

The Company wishes to colwnence development of the
Merlin Proj ect.

The Parties wísh to enter int.o this Agreement in
respect of the Merlin Project for the purposes of:-
(a) facilitating the development, construction and

operation of the Merlin Project;

(b) ensuring that adequate security procedures are
in place in respecl of the Merlin Project; and

(c) dealing with the manner in whích royalties are
to be calculated and paid to the Territory in
respect of the Merlin Project.

A

B

c

D
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NOW THIS AGREEMENT WTTNESSES as follows:

1. Definitions and Interpretation
(1) In this Agreement, unless

intention appears:
the contrary

'Agreement" means this Agreement as varíed from
t.ime to t.ime.

"Conbractors" includes Sub-Contractors.

"Merlin Proj ect" means the proj ect to be
developed by the Company for the purposes of
the mininq and processing of diamond bearíng
ore to enable the recovery of diamonds, and a1l
related activities on the mineral 1ease.

"mineral lease" means mineral lease Ni-154
granted to the Company on l-5 ,June 1998, and
includes any renewal or replacement l_ease in
respect of the whole or part of the original
area of the mineral lease.

"MortgageI' means any mortgage, charge,
assignment, encumbrance or other dealing by way
of securÍty provided in relation to finance and
facilities arranged for the purpose of
developing or operating the Merl-in project.
rrorerr means ore known as kimberlite containing
diamonds together with any associated rninerals
which must necessarily be mined in conjunct.ion
with the kimberlite.

"Servicestr means the services of engineers,
surveyors, architects and other professional
consultants, experts and specialists, project
managers, manufacturers, wholesalers,
retaiLers, suppliers and Contractors and
includes any other servíce neeessary or
incidental to the construction, continued
operation or care and maintenance of the Merlin
Proj ect.

Q) This Agreement shall be interpreted
accordance with the fnterpretation Act as if
were a document subject to interpretation
accordance with that Act.

r-n
ir
in
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2. Ratification by Parliament

(1) This Agreement, other than subclause Q) (which
shal1 conìmence on the date this Agreement. is
signed by all parties), shall have no force or
effect and shall not. be binding on any party
unl-ess and until it ís signed by all parties
and ratified by the Legislative Assembly of the
Northern Territory of Australia, with the
assenE as provided by the Northern Territory
(Seif Government) Act L978 (Commonwealth).

Q) The Territory shall take all necessary action
to have submitted to the Legislative Assembly
at the earliest practicable date a Bill for an
Act to ratify this Agreement.

3. Term

This Agreement shall cofiìmence on the date that it
has been ratífied in accordance with clause 2 and
shall continue for the term of the mineral lease
unless the Agreement is Eerminated earlier in
accordance with bhe terms of this Aqreemenb.

4. Securíty

(1) The Territory sha11 enact and maintain
legislation to give effect to any aqreement
between the Territory and the Company for the
provision of security for the Merlin Project.

(2) fn order to give effect to the security
provisions, the Territory shal1, âb its
discretion, make available such personnel as it
considers appropriate from the Northern
Territory Police Force Gold Squad. Nothing ín
this provision shal1 require the Territory to
meet the cost of any personnel or medical
practitioners required for the implementation
of the security provisions other than the
provision of Northern Territory Police Force
personnel.

(3) The Company shall enter into an arrangement
with the Northern Territory Minerals Council to
provide a contribution to the costs of any
assistance provided by the Northern Territory
Police Force Gold Squad.

l_6
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5. Royalty under Mineral RoyaTty Act

(1) The Company shal1 not, by virtue only of this
Agreement, be exempt from rent, royalty,
duties, fees, levies, taxes or any other Ímpost
except as may be provided in this clause 5.

(2) Royalty shall be payable in respect of the
Merlin Proj ect in accord.ance with the
provisions of the Mjneral RoyaTty Act, and, for
the purpose of calculating such royalty, the
MineraT RoyaTty Act is modified to the extent
necessary to give effect to this clause.

(3) For the purposes only of determining gross
realization and. operating costs in respect of
the Merlin Project:

(a) the production unit is to be treated as
though it j-ncludes the treatment and
sorting facility or facilities at Perth in
the St.ate of Western Australia used by the
Company for the purposes of the Merlin
Project; and.

(b) the saleable mineral commodity is to
deemed to have left the producLion unit
the time that treatment and sorting at
treatment and sorting facility
facilities at Perth are complete.

be
at

the
or

The Company sha1l, wiLhin twenty-eight (28)
days of comrnencement of this Agreement, and
within twenty-eigrht (28) days of any change,
notify the Territory in writing of the address
of the facility or facilities used by the
Company for the purposes of the Merlin Project
in Perth, Weslern Australia.

(4) The Company sha1l effect and keep in force a
policy of insurance in respect of any bheft,
destruction or any other losses of mineral
commodity for the period from the date that the
mineraL commodity leaves the mineral lease
untÍ1 the saleable mineral commodity is sold,
or val-ued for the purposes of sub-clause 5 (i) .

The Company shall:
(i) when reasonably reguired by the Territory

to do so, provide evidence of the
currency of the insurance required under
this sub-clause;

L7
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(ii ) not do or omit Eo do or permit to be done
or omitted any act whereby any insurance
required under this sub-clause may be
rendered void or voidable;

(iii) indemnify the Territory against all losses
and damages suffered by the Territory as a
result of a breach by the Company of this
sub - clause.

(5) Where there has been a removal without sal-e of
a saleable mineral commodity from the
production unit f.or the Merlin Project, then
the value of that saleable mineral commodity
for the purposes of section 4A (3 ) of the
MineraL RoyaTty Act shall be as follows:

(i) where the Company has nominated in writing
to the Territory that saleable mineral
commodity ís to be withheld from sale by
the Company, the value shalL be the value
attributed to such sateable mineral
commodity by an independent Valuer
appointed by the Territory. The Territory
sha11 appoint a Valuer for the purposes of
conducting a valuation in accordance with
this subclause within 30 days of receipt
of notification by the Company that
saleable mineral commodity is to be
withheld from sale. In the event that the
Territ.ory fails to appoint a Valuer within
30 days, the Company may appoint the
Valuer. For the purpose of allowing the
valuation to be conducted, the Company
shall ensure that no cuEting or polishing
or f urther treatmenL of the saleabl-e
mineral commodity is undertaken until- such
time as the Territory has notified the
Company in writing that the valuation has
been completed. The costs of any
valuations conducted under this sub-clause
shall be shared equally by the Territory
and the Company ;

(ii ) in every other case, the value of
saleable mineral commodity shall
calculated in accordance with
following formula:

GR = SP + EV - Ev(previous year) +
AOP

the
be

the
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where:

GR is the value of the
mineral commodity for
purposes i

saleable
royalty

SP is the sum of

(A) Ehe sales proceeds, received. or
receivable by the Cornpany for a1l
arms length sales of saleable
mineral commodity made during the
royalty year, calculated in
Australian Dol-lars, and, where any
sales take place in another
currency, caLculated by reference
to the Reserve Bank of Australia
representative rate for the date
of the sale; and

(B) the value (calculated in the same
manner as a valuation for the
purpose of sub-clause (5) (i) ) of
the saleable mineral commodíty
sold during the royalty year in
any non arms-length transactions;

EV is the value, in .A,ustralian
Dollars, attributed by the Company to
the saleable mineral commoãity
removed from the production uniL
wiLhout sale and on hand at the end.
of the royalLy year, being the val_ue
which the Company estimates is equal
to the amount for whích the Company
could seLl the saleable mineral_
commodity on the open market on the
last day of the royalty yeari

EV (previous year) is the EV amount
used in the GR calculation for the
previous year; and

AOP is:
(A) the value of any saleable mineral

commodity removed from the
productÍon unit without sale and
not sold during the royalty year,
nor on hand at the end of the
royalty year, which value shall be
the amount equivalent to the price
whÍch would have been received for
the saleable mineral commodity on
the open market; less

t9
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(B) the amount included in AOP in any
previous royalEy year in respect
of any saleable mineral commodity
where the sales proceeds for that
saleable mineral commodity are
included in the SP calculati-on in
the current royalty year

this
that

and. the result may be a negative
amount.

For the purpose of this subclause,
"on hand" includes in the possession
of a sales aqent and a transport
carrier.

(6) Words used in this clause and defined in the
MineraT RoyaJty Act have the same meaning as in
that Act for the purposes of this clause, and
this clause is Eo be. interpreted as though it
were part of that Act.

(7) The MineraT RoyaTty Act sha1l apply to
clause as though this cfause were part of
Act.

6. Infrastrucbure
(1) The Territory shal-l use its best endeavours to

comply with any request by the Company for the
issue of any necessary consents, permits,
licences, easements, rights of wâ!r approvals
or mining tenements to allow construction,
maíntenance and operation of all infrastructure
and facilities which the Company determínes are
required for the Merlin Project.

Q) Nothing in this clause sha11 require the
Territory to take any action which might be
required as a pre-reguisite to the issue of
such consent, permits, licences, easements,
rights of wâ1z, approvals or mining tenements
pursuant to the Native TitTe Act L993 of the
Commonwealth or any Territory legislation
relating to native title.

(3) NoEhing in this Agreement shall reguire the
Territ.ory Eo provide any infrastructure or
facilities for the Merlin Project including
construction and maintenance of roads, tracks
and hiqhways, provj-sion of electriciEy, water
or gas supply and electronic conìmunication
facilities.
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(4) Nothinq in this Agreement shatl entitte the
Territory to require the provision by the
Company of any infrastructure or facilities
including construct.ion and maintenance of
roads, tracks and. highways, provision of
electricity, water or gas supply and electroníc
communication f acilities .

7. Use of Professional Services, Labour and Materials
(1) The Company sha11, for the purposes of the

Merlin Project, use its best endeavours to:
(a) use for labour those persons availabl_e

within the Northern Territory with
suitable qualificatíons, ski11s and
experíence;

(b) use Services providers located and
available within the Northern Territory
who are competent. and capable to provide
those Services, or if such Services are
not available within the Northern
Territ.ory then as far as practical use
Services otherwise available within
Aus tralia;

(c) when preparing specifications, calling for
tenders and lettíng contracts for works,
materials, p1ant, equipment and supplies,
ensure that the Services providers within
the Northern Territory are given a
reasonable opportunity to tender or quote;

(d) gíve, and require the Contractors of the
Company to give, preference to workers and
Services providers within the Northern
Territory when letting contracts or
placing orders for works, malerials,
plant, equi-pment and supplies where price,
quality, delivery, servíce and compliance
with safety and environmental requirements
are equal to or better than that
obtainabl-e elsewhere and where the workers
have suitable qualifications, ski11s and
experience; and

(e) consult with, and have regard to any
advice provided by, the Northern Territory
Industry Search and Opportunitíes Office
on the manner in which local participation
in the Merlin Project can be maximised.

2I
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(2) The Company shall, when requested in writing by
the Territory Minister with responsibílity for
the Minjng Act to do so (such request not to be
made more frequently than annually) submít a
written reporb detailing:
(a) the Company's actual expenditure on

Services providers and labour in the
Northern Territory compared with the
Company's Australian and overseas
expenditure on Services providers for the
purpose of the Merlin Project;

(b) the Services providers who are
the Northern Territory and
supplied goods and Services
purposes of the Merlin Project;

located in
who have
for the

(c) lhe consultations with, and ad.vice
provided by, the Northern Territory
Industry Search and Opportunities Office,
and the extent to whích such ad.vice has
been followed by the Company; and

(d) an explanation of why labour and Services
have been sourced from outside the
Northern Territory, and details of the
opportunities that have been provided to
Servíces providers within the Northern
Territory to bid for such Services,

and sha1l use its best endeavours to provide
similar information concerning the compliance
of any Contractors with paragraph (1) (d) of
this clause.

8. Non-Discrimination

(1) Except as provided by this Agreement and.
section 64 of the Mining Act, the Territory
must not impose or a1low its instrumentalitíes
or authorities, or any local government
authoríty to impose discriminatory taxes, rates
or charges on or in respect of the activities
of the Company, its agents or Contractors in
respect of the Merlin Project, including but
without limitation charges or levies related to
the maintenance of the Carpentaria Highway and
provisions of signs thereon in the viciníty of
the Merlin Proj ect.
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Q)

9. Finance

(l-) The Company shatl notify
narne, address, telephone
of any party which ha
Mortgage:

Th_" Territory must not take, or permit to betaken, any other discriminatory action whichwould deprive the Company of tulf enjoyment ofthe rights granted or to be granted unãer thisAgreement, provided that nothing in thissubclause shal1 prevent the teriitory, itsservants and agents, from taking any lawfulaction under a 1aw in force in L¡re ñerritoryrelating to the protection, conservation orrehabilitation of Lhe environment as providedfor by the Minjng Act and the míneraL teàse.

the Territory of the
and facsimile numbers

s the benefit of a

(a) upon execution of this Agreement;

(b) within fourteen (14) days of the date ofany additional Mortgage: and

(c) within fourteen 0_4) days of any change in
such details.

(2) The Territory shal1,
request or demand to
Agreement¡ concêrningr
matters, provide to
benefit of a Mortgage
request or demand.

(3)

(4)

if it gives a notice,
the Company und.er this

other than routineparty which has the
a copy of that notice,

a

ft is agreed between the parties that suchnotice or written statement provided by theTerritory to the Company shaLl in no way ãffectthe Territory, s remedies at 1aw agaiist. the
Company.

A party which has the benef it of a Mort.gagesha1l not be liable for the Company, s operaiionof the Merlin project or for thã pãrformance ofany of the Company, s obligations und.er thisAgreement provided that where pursuant to anyMortgage such a party conveys to itself aninterest in a mineral lease and the Merl_inProject or otherwise assumes liabilities of the
Company in respect of the Merlin project, suchparty may then become so liab1e to the extentof the interest so conveyed or the liability so
assumed
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l-0. Application of Agreement to further Mineral Leases

(1) The terms of this Agreement shall apply, to the
extent that it is possible, to any further
mineral lease granted Eo Ehe Company for the
mining of diamond bearing ore where the whole
or part of the processing of that ore takes
place at the mill established or to be
established within Mineral Lease N1154,
provided that at least part of each such
mineral lease is not further than L00
kilometres from a point on the boundary of
Mineral Lease N1154.

(2) In the event that this Agreement has
applicat.ion to another mineral lease or mineral
leases by operation of subclause (L), the
definition of "mineral lease" in clause 1 of
this Agreement sha11 be read so as to include
the further mineral lease or further mineral
leases.

(3) In the event that this Agreement has
application to another mineral- lease or mineral
leases by operation of subcl-ause (1), the
Territory shal1 amend the legislation enacted
ín accordance with cl-ause 4 hereof so that it
has application to lhe further mineral- lease or
further mineral- leases.

l-l-. Variation

(1) The part.ies may vary this Agreement by further
agreement in writing signed by the Territory
and the Company.

(2) The Territory must cause any further agreement
made pursuanE to this clause to be laid before
the Legíslative Assembly at the next sitting of
the Legislative Assembly.

(3) The Legislative Assembly Írâ1¡, within ten (l-0)
full sitting days including the day upon which
the further agreement was laid before it, pass
a resolution disallowing the further agreement,
but if after the last day in whích the further
agreement might have been disallowed, the
Legislative Assembly has not passed such a
resolution, the further agreemenE sha11 have
effect from and after that last day.
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1,2 No Assignment

(1) The Company must not assign its rights
obligations under this Agreement or any ofwithout the prior written consent ofTerrítory, which consent shall not
unreasonably withheld.

or
Ehem
the
be

Q) The Company may mortgage, charge or encumber
the mineral lease and the Minister must consentto that mortgage, charge or encumbrance for the
purposes of the Mining Act, provided that theconsent of the TerriEory shall be required
under subclause (1) for any subsequent sale ortransfer by the morE.gagee, charge, or
encumbrancee exercising its power under the
mortgage, charge or encumbrance.

(3) Nothing in this Agreement
restrict the ability of
mortgagre, charge, encunber
the mineral lease.

shall operate to
the Company to

or se11 or assign

1-3. Power to Vary periods

Notwithstanding any provision ín this Agreement, theTerritory may in writing at the request of the
Company vary any period in this Agreement whether ornot the period to be varied has expired.

1,4 . Force Maj eure

(1) Subj ect. to this clause, the time for the
performance of any obligation of thÍs Agreement
or the mineral 1ease, except an obligation topay money, which performance is delayed by
circumstances beyond the reasonable control ofthe party responsible for the performance ofsuch obligation, shall be extended by theperiod of the delay but no longer and, subjectto subclauses (2) and (3), the party shall not
be liabl-e in damages to the other nor shal1 anyaction, claim or d.emand be taken or made
against a party by reason solely of such delayin the performance of such obligat.ion in
circumstances beyond the reasonable control ofthat party.

(2) The party responsible for the performance ofany such obligation shall_ use all reasonable
diligence to renove the said circumstances and
minimise the effects of the said circumstances
as soon as is reasonably practicable afternotice of the same shal1 have come to itsattention save and except that the settlement
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of any sbrike, lock out or any other industrial
dÍspute sha1l be entirely in the discretion of
any party directly concerned therewith and.
nothing herein shal1 require the settlement
thereof by acceding to the demands of the
opposing party or parties where such settlement
is considered inadvisable in the absolute
discretion of the party so concerned.

(3) A party sha1l as soon as reasonably practicable
give notice to the other party of:
(i) each event alleged to

cj-rcums tances beyond it.s
control;

cons Ei tute
reasonable

(ii) any delay in
obligaLion of
mineral- lease;

performance
Agreement

the
this

of
and

any
the

(iii) the likely duration of the delay; and

(iv) Ehe cessation of the circumstances.

(4) In this clause, the expression "circumstances
beyond the reasonable control" shall include,
wíthout limitation, earthquakes, floods,
storms, tempests, cyclones, wash-aways, fires
not caused by the wilful default or qross
negligence of the party responsible for such
performance, acts of God, acts of war, acts of
public enemies, riots and civil commotions,
strikes, lock-outs, bans, "go slo\,r¡" activíty,
stoppages, restraints of labour or other
similar acts (whether partial or entire), acts
or omissions of the Commonwealth or any
instrumentality of the Commonwealth (whether
legislative, execubive, or administrative) or
any other government or governmental authority
or instrumentality or any local government
authority (whether legislative, executive or
administrative) shortages of labour or of
essential materials, reasonable inability Lo
obtaín contractors or retain contractors,
delays of contractors, acEual- or reasonably
forecast inability to profitably sell the
diamonds, del-ays or restrictions on the
remittance or provision of funds to a party,
inability or delay in obtaining any government
or local government authority approval, permíL
or licence or any other cause whether of a kind
specifically enumerated above or otherwise
which is not reasonably withín the control of
the party delayed
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15. Termination

(1) In the event that. the Company:

(a) is in default in the due and punctual
performance or observance of any of theprovisÍons in this Agreement, whÍch
default the Territory reasonably considers
material;

(b) subject to clause L4 abandons the Merlin
Project and does not resume operations on
the Merlin Project and for the purposes of
this provision, 'abandons" shall includeplacing the Merlín project on a care and
maintenance basis for a period of more
than three (3) years or a number of
periods which total more than three (3)
years, provid.ed that the Territory may in
writing at its discretion extend that
period of three (3) years; or

(c) repudiates any obligation the Territory
reasonably consíders material under this
Agreement,

the Territory may give notice in writing to the
Company requiring the Company to remedy that
default or to pay to the Territory such sum as
is specified in bhe notice, being a sum which,
in the opinion of the Territory, is adequate to
compensate the Territory, its servants, ag:ents,
contractors, instrumentalities, authorities and
any relevant 1ocal government authorities for
that defau1t..

(2) If within 150 days of the said notice
Company has neíther rectified the defaultpaid compensatíon in accordance with
notice, the Territory may terminate
Agreement by giving not less than 30
written notice to the Company.

the
nor
the

this
days

Provided that if the Company, upon receipt of
the notice referred to in subclause (1)
promptly conìmences to use and continues to use
its best endeavours to remedy the default, the
Minister shall extend the notice period for
such further period as is reasonably necessary
to remedy the default.
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ProvÍded further that if the Company has gíven
the Territory a notice in accordance with
clause ti of this Agreement, and such notice
has been given not less than 90 days after the
notice referred to in subclause (1), the
Territory shall not give the Company a notice
of termination under sub-clause (2) until the
dispute resolution process in clause L7 has
terminated.

(3) The Territory may terminate this Agreement by
giving not less than ninety (90) days notice in
writing to the Company if the Company goes into
liquidation (other tn-an voluntary liquidation
for the purposes of reconstruction) and the
Agreement sha1l terminate at the expiration of
that ninety (90) day period unless within that
period the interest of the Company in this
Agreement is assigned to an assignee approved
ín wríting by the Territory.

(4) The Company may terminate this Agreement by
giving not less than one hundred and eiqhty
(1-80) days notj-ce in writing to the Territory
in the event that the Territory: -

(a) is in default in the due and punctual
performance or observance of the
provísions in this Agreement, which
default the Company reasonably considers
material and which has not been remedied
within that notice period;

(b) enacts legislation which signifícantly
increases the obligations of Lhe Company
in relatíon to the Merl-in ProjecE; or

(c) enacts legislation which significantly
diminishes: -

(i) the rights of the Company; or

the(ii) the profitability of
Proj ect;

MerlÍn

and this Agreement sha11 terminate upon the
expiratíon of that notice period unless such
default has been sooner remedied, or unless
such legislation has been sooner repealed.

(5) Notice given pursuant to this clause sha11
specify the nature of the default or the ground
entitling the party to exercise such right of
termination.
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(6) A party who has the benefit of a Mortgage shall
be entitled but. not obliged to rectify the
default within the relevant notice period.

(7) This Agreement may be terminated at any time by
agreement in writing signed by the Territory
and the Company.

Effects of Termination

(1) On termination of this Agreement, the Company
sha1l immediately pay all amounts due under
this Agreement but unpaid to the Territory.

(2) Termination of this Agreement shafl not
terminate the mi-neral lease or any 1ease,
l-icence, easement or ríght of way.

(3) Notwithstanding any notice of termination by
the Territory, nothing Ín this Agreement sha11
prevent the Territory from administering and
enforcing any 1aw in force in the Territory in
its application to the Company, the Merlin
Project and the míneral lease.

(4) Any obligations of confidentiality between the
parties shall continue after termination of
this Agreement unless otherwise agreed.

(5) Terminat.ion of this Agreement shal1 not
otherwise affect any accrued righls or remedies
a party may have agaj-nst the other party.

L7. Resolution of Disputes

(1) A party sha11 not conìrnence court proceedings
(except proceedings seeking interlocutory
relief) in respect of a dispute concerning any
clause of this Agreement (a "Ðispute") unless
it has complied with this clause.

(2) A party claiming that a Ðispute has arisen
shall notify the other party to the Dispute by
notice in writínq.

(3 ) Wíthín ten (l-0) days af ter a notice is given
under subclause (2) each party to the Dispute
sha11 nominate in writing a representative
authorised to settle the Dispute on íts behalf.

(4) The parties sha1l ensure that during the 45 day
period after a notice ís given under subclause
(2) (or such longer period as is agreed between
the partíes), their representatives shall use
their best endeavours:
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to resolve the Dispute; or

to agree on:

(i) a process to resolve all or any part
of the Dísput.e wi thout court
proceedings (for example,
arbibration, mediation, concil-iation,
executÍve appraisal or índependent
expert determination) ; and

(ii ) any
the
any

In the event that a Dispute
to termination the díspute
sha11 be commenced within
referred to in clause 15.

arises in relation
resolution process
the notice period

the selecEion and pal¡mene of
third party to be engaged by
parties and the involvement. of
dispute resolution organisation.

(5) The role of any third party will be to assist
in negotiating a resolution of the Dispute. A
third party may not make a decision that is
binding on a party unless that party's
representative has so agreed in wríting.

(6) Any information or d.ocuments disclosed by a
representatíve under this clause:

(a) must be kept confidential; and

(b) may not be used except to attempt to
settle the Díspute.

(7) Each party must bear its own costs of resolving
a Ðispute under this clause and the parties
must bear equally the cosbs of any third party
engaged.

(8) After the forty-five (45) day period referred
to in subclause (4) (or longer period agreed
between the representatives), a party that has
complied with subclauses (2) to (4) may
t.erminate the dispute resolution process by
givíng notice to the other parties to the
Dispute.

(9) If a party to a Dispute does not comply with
any provision of subclauses (1) to (4) the
other party to the Dispute will noL be bound by
subclause (1) to (4).

(1_0)
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18. Territory Àssist.ance

(1) The Company may from Lime to time make such
application to the Commonwealth or to a
Commonwealth agency, authority or
instrumentality for the grant to it of anypermit, consent, approval, authorisation,
licence under the laws of the Commonwealth
required for the purposes of the Mertin
Proj ect.

(2) On the request by the Company and where the
Territory consíders it appropriate, the
Territory sha11 make representations to the
Commonwealth or to the Commonwealth agency,
authorj-ty or instrumentality concerned in
supporL of the grant to the Company of anypermit, consent, approval, authorisation,
licence or permission referred to in subclause
(1) .

L9. No Requirement to Register this Aqreement

For the avoidance of doubt, it is hereby agreed that
this Agreement does not require approval and
registration in accordance with the provisions of
Section 173 of the Mjnjng Act.

20. Notíces

(1) A notice given under this Agreement shall be

(a) in writing; and

(b) addressed to the address of the recipient
specified in accordance with this
Agreement or as al-tered by notice gÍven in
accordance with this clause; or

(c) hand delivered. or sent by pre-paid post to
that address or sent by telex or facsimile
transmission and immediately confirmed by
hand delivery or pre-paid post.

(2) A notice given in accordance with subclause (1)
shall be deemed received: -

(a) if hand delivered,
delivery;

on the date of

(b) if sent by pre-paid post three (3) days
after the date of posting; or
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(c) if sent by facsimile, on receipt. by the
sender of a transmission report confirming
transmission of bhe facsimile.

Provided that any notice hand delivered or sent
by facsimile and received after 5.00 pm on a
day shall be deemed to have been delivered at
9.00 am on the nexE business day

(3) Notice sha11 be sent to the parties at the
fo11owíng addresses: -

The Territory

The Secretary
Department of Mines and Energy
Paspalis Centrepoint Towers Building
Smith Street
DARWTN NT OSOO
Telephone: (08) 8999 5461-
Facsimile: (08) 894L 4284

The Company

The Company Secretary
Ashton Mining Limited
Level 4
441 SL Kílda Road
MELBOURNE VIC 3OO]-
Telephone: (03) 9828 4200
Facsimile (03) 9828 42LI

or such other add.ress
writing by one party to
time t.o time.

which is advised in
the other parties from

2L Applicable Law

This Agreement is governed by the laws in force in
the Northern Territory of Australia and, the Company
shall comply with all applicable laws of the
Commonwealth and, subject to this Agreement, all
laws of the Terrítory applicable to the Merlin
Proj ect.
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IN WITNESS WHEREOF the parties
set their hands and seals the
before written.

hereto have hereunto
day and year herein

SIGNED by ERIC HOUGUET POOLE,
Minister for Resource Development
for and on behalf of the NORTHERN
TERRTTORY OF AUSTRALTA

(Sqd.) n I Adams

Wítness

ASHTON MTNTNG LIMITED
(e.c.w. 005 466 964) by its
Attorney MïCHAEL BOHM
under Power of Attorney
dated 5 October 1998
in the presence of:

(Sgd. ) Eric Poole

(Sgd. ) Michael Bohm

( ssd. )

Witness

Markus Ziemer
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