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NORTHERN TERRITORY OF AUSTRALIA
No. 1 of 2000

AN ACT
to consolidate, amend and reform the law relating to conveyancing, property and
contract, and for related purposes
[Assented to 14 March 2000]
·[Second reading 21 October 1999]
The Legislative Assembly of the Northern Territory enacts as follows:
PART 1-PREUMINARY
1.

Short title
This Act may be cited as the Law ofProperty Act 2000.

2.

Commencement

This Act comes into operation on the date fixed by the Administrator by
notice in the Gazette.
3.

Act binds Crown

Unless the contrary intention appears, this Act binds the Crown not only in
right of the Territory but, to the extent that the legislative power of the Legislative
Assembly permits, in all its other capacities.
4.

Definitions
In this Act, unless the contrary intention appears "adult" means a person who is aged 18 years or more;

Law of Property Act 2000
"appropriate fonn" has the same meaning as in section 4 of the Land Titte

Act

"approved form" mears a form approved by the Minister;

'banlruptcy" includes any act or proceeding in taw having under an Act or
an Act of the commonwealth effects or results similar to those of
banlcuptcy, and includes the winding-up of an insolvent company;
"certifi.cate as to title" has the same meaning as
Title Act,

in section 4 of

the

Land

"conveyance" includes a transfff of an interest in land and an assignment,
appoinünent, lease, settlement and any other assu¡ance of property

'

by instument except

a

will;

"conveyancing agent" has the same meaning as in section 5 of the Agents
Licensing Act,

"Court" means the Supreme Court;

"deed" includes any instnrment having under
Territorythe effect of a deed;

a law in force in

the

"diqposition" includes a conveyance, vesting irætnrment, declaration

tnrst, disclaimer, release and

a

appointnent ofproperty contained in

a

will;

"easement" means an easement or easement in goss within the meaning

Division 2 of

of

release, devise, bequest or

Put9;

of

"encumbrance" includes a mortgage in fee or for a lesser interes! a trust
for securing money, a lien and a charge of a portior¡ annuity or
other capital or annual sum;
"encumbrancee" has a meaning corresponding with tlnt of e,ncumbrance
and includes every person entitled to the benefit of an encumb,rance
or to require payment to or satisfaction of an encumbrancee;

"fine" includes a premiun¡ foregift and a payment, consideration or
benefit in the nature of a fine, premium or foregift;

"Imperial Act" means a statute of England in force in the realm of England
on or immediately before 28 December 1836;
"income", in relation to land" includes rents and profits;

"instnment" includes a deed" will and Act;
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"interest" includes an estate in land and a rigþt;

"land" includes an interest in land;
"land register" has the same meaning as in section 4 of the Land Title Act,

"Land Titles Office" has the same meaning as in section 4 of the Land
Title Act,

"I:w

Sociefy" means the

I¿w

Society

of the Northem

Tenitory

constituted under section 7 of the Legal Practitioners Acf,

"local govemmentbody" has the same meaning
Title Act;
"minor" means a person who is aged less than

as

in section 4 of the Land

18 years;

"mortgage" includes-

(a)

a charge onproperty

(Ð
(ü)
(b)

for secr:ring-

adebq or

the payment of ær anùuity, rent charge or sum of
money in favou¡ of a person; and

a statutory charge or an ove,rriding statutory charge;

"mortgagee" includes a person deriving title
through the original mortgagee;

to a mortgage under

or

"mortgagee in possession" means a mortgagee who in right of a mortgage
has entered into and is in possession of the mortgaged property;

"mortga.ge money" means money

or

money's worth secu¡ed

by

a

mortgagp;

"mortgagor" includes

(a)

a peßon

who-

derives title to the equrty of redemption under or through the

originalmortgagor; or

(b)

is entitled to redeem a mortgage,

according to the mortgagor's interest in the mortgaged property;

"notice" includes constnrctive notice;
"order" includes a judgment and decree of a court;

3
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"overriding statutory charge" has the same meaning as in section 4 of the

LandTitleA4

'þossession", inrelation to land" includes the receipt of income from

lan{

"propetrt¡/" includes an interest in real or personal property and a thing in

action;
"prescribed" means prescribed by the Minister by notice

ntlrc

Gazette;

"Public Trustee" means the Public Trustee for the Norttrem Tenitory
appointed under the Public Trustee Act,
'þrtchaser" means a purchaser for valuable consideration and includes a
lessee, mortgagee, or other person who for vaiuable consideration
acquires an interest in property;

'Tegistered" means registered under the Land Tìtle Act,

"regisfation" means registation under the.úand Titte Act
"rent" includes a yearly or other rent, toll, duty and royaþ and any other
reservation ofrent by the acre, hectare, the tor¡ tonne or othenvise;
"sale" means the exchanp of property for money;
"securities" include stocks, funds and shares;
"short lease" has the same meaning as in section 4 of the Land Title Act;
"statutory charge" has the same meaning as in section 4 of the Land Títle

Act,
"trustee company" has the same meaning as

in the Companies (Tnatees

and Pers onal Repres entatives) Act,

"unregistered land" meâns land that is not registered;
"valuable consideration" includes marriage.
3.

Application of sections 9, 10, ll and 62
Nothingin section 9, 10, 1I or

(a)
(b)

62-

has the affect of invalidating a disposition by

will;

affects an interest validly created before the commencement of this

Act;

(c)

affects the law relating to part performance; or

4

Law of Property Act 2000

(d)

affects a sale by order ofthe Court.

2- GEI\ERAL

PART
6.

RULES AFTECTING PROPERTY

Efrect of repeal of Statute of Uses

(1)

Subject to subsection (2), on the commencement of this Act an
equitable inte¡est in land is only capable of being validly created if an equivalent
equitable interest in real or personal property could have been validly created
before the cornmencement.

Ø

An interest in land that coul{ rmder the Statute of Uses, have been
created as a legal interest is, on the commencement of this Act, capable of being
created as rin equitable interest only.

(3) If a voluntary conveyance is executed after the commencement of
this Act, a resulting trust for the grantor is not to be implied only because the
propefty is not expressed to be conveyed for the use or benefit ofthe grantee.
7.

Lands lie in grant only

(1)

All

being conveyed

(a)

land and all interests in land lie in grant and are not capable

by-

of

livery of seisi$

O)
(c)
(d)

bargainand sale; or

Ø

A

(3)

The use of the word "grant" is not necessary to convey land or to

feoffmenÇ

lease andrelease.

conveyance

of an interest in land may operate to

pass the

possession or the right of possession of an interest in land without actual enûry but
subject to all prior rights to the land.

cteate an interest in land.

8.

Reservation of easements etc. in conveyances of land

(1)

In a conveyance of land" a reservation of an easemen! right, liberty
or privilege not exceeding in duration the estate conveyed in the land operates,
without an execution of the conveyance or a re-grant by the grantee of the land
out of which the rese,lr¿ation is made, to

-

(a)

sreate ttre easement, right, liberty or privilege; and
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(b)

vest the easement, right, liberty or privilege in possession in the
person for whose benefit the reservation was made (whether or not
the person is the grantor).

Subsection (1) applies only
comÍiencement of this Act.

Ø

9.

Conveyance of land to be in

(1)

to

reservations made

after the

writing

No conveyance of land is valid to pass an interest at law unless

made by deed or in writing signed by the person making the conveyance.

,
(a)
Q)

(b)

Subsection

(l)

does not apply to

a disclaimer made under a law relating to banlmptcy, whether in
force before or after ttre commencement of this Act, or a disclaimer
not required to be evidenced in writing
a su¡render by operation of law, including a sr¡¡render which may
be lawfully effective without

(c)

-

writing

a lease or tenancy or other conveyance not required
made inwriting;

by law to be

(d) a vesting order; or
(e) a conveyance taking effect under an Act or an Act of the
Commonwealtb-

10.

Instruments required to be in urriting

(1)
(a)

(b)

Subjectto this

Act-

no interest in land canbe created or diqposed

ofexcept-

(Ð

by writing signed by the person creating or conveying the
interest or by the person's agent laudrlly authorised in
u¿riting

(ü)

bywill; or

(üÐ

by operation of law;

a declaration of tnrst in reqpect of land must be rnanifested and
proved-

(Ð

by some vniting signed by a person who is able to declæe
the tnrst; or

(ü)

by will; and
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(c)

a diqposition of an equitable interest or tn¡st subsisting at the time
of the disposition, must be manifested and proved-

Ø

(Ð

by

(ü)

bywill.

some writing signed by the person disposing of the
interest or trust or by the person's agent lawfully authorised
inwriting or

Subsection (1) does not affect the creation or operation of resulting,

irplied or constructive

11.

trusts.

Creation of interests in land by parol
I

(1)

Subject to the Residential Tenancies Act, an interest in land created
by parol and neither put in uriting nor signed by the person creating the interést,
or by the person's agent lawfully autho¡ised in writing, is to have, whether or not
consideration has been given for the interest, the force and effect of an interest at

will only.

Ø

Nothing in this Act affects the creation by parol of a lease taking
effect in possession for a term not exceeding 3 years (including any term of
renewal of the lease by the exercise of a right of renewal under the lease which
together with the termwould not exceed 3 years).

12.

Persons taking who are not parties

(1)

In respect of a conveyance or other insrument executed after the
commencement ofthis Act, a pason may take-

(a)
(b)

an immediate or other interest in land;

or

the benefit of any conditior¡ right of ent¡r, covenant or agreement
over or in respect ofland,

even though the person may not have executed the conveyance o¡ other
instrument, may not be named as a pafty to the conveyance or other instrument or
may not have been identified or in existence at the date of execution of the
conveyance or other instument.

Ø

Apersonreferredto in subsection (1) rnay sue, and is entitled to all
rights and remedies in respect of the conveyance or other instnrment, as if the
person had been named as a party to and had executed the conveyance or other
instrument.

13.

Conveyances by a person to the person etc.

(1)

In conveyances and leases made after 28 December 1836, personai
property, including chauels real, may be conveyed or leased by a person to the
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person

jointly with another person by the same means by which the property

might be conveyed or leased by the person to anottrer person.

Ø

In conveyances or leases made afterthe commencement of this Act,

freehold land or a thing in action may be conveyed or leased by

(a)
(b)

a

person to

-

the person jointly with another person; and
to the person's qpouse alone or jointly with another person,

by the same means by which the land or thing in action might be conveyed or
leased by the person to another person.

(3)'

On the commencement of this Act a person mây convey or lease
land to, or vest land in, the person except for an estate in fee simple absolute in
the land.

(4)

If

property is vested in two or more persons jointly (inciuding as
tnrstees or personal representatives) the persons may convey or lease, and are to
be taken to have always been capable

of conveying or leasing, the property to any
if they \ryere conveying or

one or more of themselves by the same means as
leasing the property to a third party.

(5) If a person in whose favour a conveyance or lease is made is,
because of a fiduciary relationship or otherwise, precluded from validly carrying
out the tansaction, the conveyance or lease is liable to be set aside.

14.

Rights of husband and wife

A person and the person to whom he or

she is legally ma¡ried are to be
for the purposes of an acquisition of an interest in property.

teated

as 2 persons

1l

Presumption that parties are adults

The persons expressed to be parties to a conveyance are, until the contrary
is proved" to be presumed at the date of the conveyance to be adults or to have
attained the other lesser age at which the parties have capacity to grve effect to the
conveyance.

16-

Merger

If the beneficial interest in an estate would not be taken to be merged or
extinguished in equity, the estate is not to merge by operation of law only.

17.

Restrictions on operation of conditions of forfeiture

(1) If a person is entitled to income (including an amuity or other
periodical income) or any other property subject to a condition of forfeiture on
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alienation, whether voluntary or involuntary and whether with or without words
of futurity-

(a)

unless the instument containing the condition expressly provides to

the conüary - no alienation (whether by way of charge or
othenvise) of the income or other property made or occurring
before the person becomes entitled to receive payment of the
income or to call for a conveyance or delivery of the other property
is to operate to create forfeitu¡e under the condition urless the
alienation is in operation at the time the person becomes entitled to
the income or property; and

(b)

,

despite any provision to the confary in the instrument containing
the condition - no voluntary alie,nation made by the person in
accordance with an order of the Court authorising the alienation is

to operate to create forfeiture under the condition.

Q)

Subsection

(1) applies whether the condition of forfeitr:re

is

contained in an instument executed made or coming into opaation before or
after the commencement of this Act, but only

if-

(a)
(b)

the person becomes entitled to receive payment of the income or to
call for a conveyance or delivery ofthe other property; or
the income or other property is alienated,

after that commencement.

PART

18.

3

-FREEHOLD ESTATES

Freehold estates capable ofcreation
On the commencement of this Act, the following estates of freehold a¡e
Act of subsisting in land:

capable of being created and" subject to this

(a)
(b)
19.

an estate in fee simple;

anestate for life orlives.

Incidents of tenure on grant in fee simple

(1)

On the commencement of this Act, any teÍrure created by the
Crown on ganting an estate in fee simple is to be taken to be in free and common
socage without any incident of tenure for the benefit of the Crown.

Q) If a¡y quit rent issues to the Crown out of land, or the residue of
quit
any
rent issues to the Crown out of land in respect of which quit rent has
been apportioned or redeemed, the land or residue is released from quit rent.
9
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20.

AbolitÍon of escheat

(1)
February

In respect ofthe property

l97I-

(a)
(b)

escheat is

ofa

person dying intestate on or after g

abolishe{ and

all the property, whether real or personal, is, subject to this section
and ttre Administration and Probate Act, to be distributed in the
rnnner and to the person or persons provided by that Act.

vacantia.

(3) Despite this sectior¡ if the Crowr¡ or it appears to the Minister that
the crown, has a right to any property by escheat or devolution or as bona
vacantia on the death intestate of a person (whether the death occuned before or

(a)
(b)

dependants, whether kindred or not, of the intestate;

persons

for whom the intestate might

reasonably have been

expected to make provisioq

(c)
(d)
(e)
(4)

persons to whom the Crown would, if the Crown's title had been
proved by inçisitio4 have the power to grant the property;

any other persons having in the opinion of the Minister, a just
claim to the grant of the property;
tustees ofpersons referred to in paragraphs (a) to (d) inclusive.

Subject to subsection (8), on a right of the Crown being waived
under zubsection (3), ttre rigþt vests in the person or persons in favour of whom
the waiver is made.

(5)

For the purpose of giving effect to a waiver under subsection (3)

the Minister rnay, by notice tnthe Gazette

(a)

-

appoint a peßon the Minister considers suitable to be adminisüator
of the property of the person who has died intestate ("the
deceased");
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(b)

(c)

appoint a person to execute a conveyance or other document for the
purpose of conveying, under the terms of the waiver, the property
the subject of the waiver to the person or persons in whose fãvour
the waiver is made; or

specify the terms of the waive¡ and give the directions tbat ttre
Minister considers necessary or desirable to give effect to the
waiver (which terms and directions are to be complied with).

(6)

The person appointed under subsection (5)(a) to be administator
may apply to the Court for a grant of letters of administation of the property of
the deceased, ærdthe letters of administation may be ganted accordingly.

(7)'

For the pr¡¡poses of the grant of the letters of administration and the
administation under the grant, the property in respect of which the rigþt of the
Crown h¿s been waived is to be taken to form part of the estate of the deceased to
be administered under the terms of the waiver for the benefit of the person or
persons in favoru of whom the waiver is made.

(8) A waiver under subsection (3) is to have the effect of a grant of the
land or other property that is the zubject of the waiver to the adminisûator
appointed under this section or, if no adminisüator is appointed, to the person or
persons in favour of whom the waive¡ is made.
(9)

This section is subject to Schedule

I

and all proceedings that may

be brougþt unde¡ that Schedule.

(10) Despite this section and the Crown's righ! because of the death
intestâte of a poson before the commencement of this Act, to any property of the
person by escheat or devolution or as bonavacantia,the Public Trustee has and is
to be taken to always have had (in addition to the powers of the pubtic Trustee
unde¡ section 674 of the Public Tntstee Act)the same power-

(a)
(b)

to obtain ftom the Court or otherwise under the Adminístration and
Probate Act authority to administer the estate of the persoq and
to deal in due course of administration with the estate of the person,

in a case where the crown has no right by escheat or
devolution or as bona vacantia.
as the Public Trustee has

(11) In this section, "intestate" has the same meaning as in Division 4 of
PaÍ m of the Adminìstration and Probate Act.

21.

Alienation in fee simple

Landheld of the crown for an estate in fee simple may be conveyed in fee
simple without licence and without fine, and the person taking under the
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conveyance ís to hold the land in the same rnanner as the land was held before the
conveyance took effect.

22.

Abolition of estates tail

(l) A limitation in an instument coming into operation after the
connnencement of this Act that, but for this sectior¡ would create an estate tail
(legal or equitable) in any land in favour of a person is to be taken to create an
estate in fee simple (legal or equitable, as the case may be) in tlxat land in favour
of the person to the exclusion

of-

(a) all estates or other interests limited to take effect after the
determination or in defeasance of the estate tail; and
,,
(b) all estates or other interests in reversion on the estate tail.
Ø Il after the commencement of this Act, a person is entitled, or

would but fo¡ subsection (1) be entitled, to an estate tail (legl or equitable, and
whether in possessior¡ reversion, or remainder) in any land, the person is, subject
to subsection (3), to be taken to be entitled to an estate in fee simple (legal or
equitable, as the case mây be) in the land to the exclusion of-

(a) all estates or other interests limited to take effect after the
determination or in defeasance of the estate tail; and

O)
(3)

all estates or õiher interests in reversion on the estate tail.

If a person referred to in subsection (2) is a minor and the interest
in the land would pass to another person in the event of the death of the minor
before he or she attains the age of 18 and he or she is without issue, then the
minor is to be taken to t¿ke an estate in fee sirnple with an executory limitation
over the interest on the bappening ofthat event in favour ofthe other person.

(4)
(a)
(b)

kr this section, "estate tail" includes

-

an estate in fee into which an estate tail is converted where the issue
in tail a¡e barred but persons claiming estates by way of remainder
or othenrise are not ba¡red; and
an estate in fee voidable or determinable by the entry of the issue

in

tail,
but does not include the estate of

a

tenant in tail after possibility of issue extinct.

(5)

The Registar-General may, on the lodgement of a request to him
or her in the appropriate fornr, record the particulars in the land register that he or
slre considers necessa¡y to give effect to this section.

t2
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23.

Abolition of quasi-entails

A

in

limit¿tion
an insfument coming into operation after the
commencement of this Act that, but for this section, would create in favou¡ of a
person a quasi-entail (leæl or equitable) in respect of an estate for life or lives of
another or others is to be taken to create in favoru of the person an estate (legal or
eçritable, as the case may be) for the life or lives of the other or others.

U.

Liability of life tenant for voluntary waste

(1)

A tenant for life or lives must not commit voluntary waste.

Ø Subsection (1) does not apply to an estate or tenancy without
impeachment of waste or affects a licence or other right to commit waste.

,

(3)

A tenant who infringes subsection (l) is liable in da:nages to the
person
tenant's
in remainder or reversioner, but this section imposes no criminal
Iiability,

25.

Equitable waste

An estate for life without imFeachment of waste does not confer, and is
not to be taken to have confened" on the tenant for life any legal right to commit
waste of the description known as equiable rvaste, un-less an intention to confer
the right expressly appe¿ìrs inthe instument øeatingthe estate.

26.

Recovery of land on determination of a life or lives

(1)

A person having an interest in land determinable on a life or lives
who, after the determination of the life or lives and without the express consent of
the person next immediately entitled on or afrer the detenninatior¡ holds over or
continues in possession of the interest in the land or of the income of the land is
liable in damages or to an account for the income to the person entitled after the
determination of the life or lives to the interest in the land or the rents, profits or
income, as the case may be.

Q)

If a reversion, ¡emainder or other interest in land is expectant on the
detennination of a life or lives, the reversioner, person in remainder or other
person entitled to the reversion, remainder or interest may, in a proceerting
claiming relief on the basis that a life or lives has or have determined" adduce
evidence of the belief that the life or lives has or have determined and of the
grounds on which the belief was formed-

(3)
(a)

In proceedings referred to in zubsection (2)

-

the Court may in its discretion order that, unless the person or
persons on whose life or lives the reversion, remainder or other
interest is expectant is or æe-
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(Ð
(ü)

producedincourt; or
othenrise shownto be

living

the person or persons a¡e for the purposes ofthe proceedinp
accounted as dead and relief may be given accordingly;

to be

(b) if a person in respect of whom it is material that the person be
shown to be living or not is shown to

,

(Ð
(ü)

'

have-

remained beyond Austalia; or

otherwise absented himself or herself from the place in
which the person if in Australia might be expected to be

foun{

for a continuous period of 7 years or more, that persor¡ if not
proved to be living, is for the purposes of the proceedings to be
accounted as dead, and relief may be given accordingly; or

(c)

ifjudgment has been given against the plaintiffand afterwards the
zubsequent proceedings on the basis that a life has

plaintiffbrinp

determined, the Cor¡rt rnay make an order staying the proceedings

-

(Ð permaaently;
(ü) until a fi¡rther order is made; or
(üÐ for any otherperiod it thinks just.
(4)

IÇ as a consequence of a judgment grven in proceedings under this
section, a person h¿ving an inte¡est in land determinable on a life or lives has
been evicted from or deprived of land or an interest in the tand" and afterwa¡ds it
appears that the person o¡ persons on whose life or lives the estate or interest

dçends is or are iiving or was or were living at the time of the eviction o¡
deprivation, the Cou¡t may give the relief it thirìl$ appropriate in the
circumstances.

27.

Penalty for holding over by life tenant

(1)
possession

If a tenant for life or lives, or a person who is in or comes into
of land by, from or under the tenant or by collusion with the tenan!

wilflrlly holds over any land afr

(a)
O)

temrination ofthe tenancyj and
demand has been

whom

the

m de and written notice grven by the person to
rder or reversion of the land belongs or the
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person's agent lawfully authorised for the delivery of possession

of

the land,
the person holding over is liabie to pay to the person kept out of possession of the
land rent at the rate of double the ma¡ket rent for the land detained for and during
the time the person holds over or keeps the person entitled out of possession.

Ø

a

Rent payable under subsection (1) is recoverable by proceedings in

coìrt of competentjuisdiction.

28.

Abolition of rule inShelley's

Casrc

Il

by an instrument coming into operation after the commencement of this
Act, an inthrest in land is expressed to be given to the heir, heirs or issue, or a
particulæ heir or a class of heirs or issue, of a person in words whictU but for this
sectior¡ would, under the rule of law known as the Rule n Shelley's Case and
despite section 22,lnve operated to give to that person an estate in fee simple or
an entailed estate, the words operate as words of pruchase and not of limitation
and a¡e to be constn¡ed and have effect accordingly.

29.

Words of limitation

(1) A disposition of freehold land to a person without words of
limitation or an equivalent expression passes to the disponee the whole interest
which the disponor has power to dispose of in the landØ

A disposition of freehold land to a corporation sole without the
word "successors" passes to the corporation the whole interest which the disponor
had power to dispose of in the land.
(3)

This section applies-

(a)

to dispositions made after the commencement of this Act; and

(b)

subject to a contary intention appearing in a disposition.

PART

30.

4

-FI]TT'RE INTERESTS

Creation of frrture interests in land

(1)

A futu¡e interest in land validly øeated after the commencement
this Act takes effect as an eçitable, not a legal, interest.

of

Ø

An interest in remainder created after the commencement of this

(3)

Subsection (2) has effect despite anything to the contrary

Act mustnot be registered inthe landregista.

Land TitleAct.
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(4)
(a)
(b)
(5)
(a)
(b)
31.

This section does not apply to any future interestcreated before the commencement of this Act whether that interest
arose or arises before or after the commencement of this Act; or
created or arisingbecause of section2Z.

In this section "future

interesf'ÍtêãN-

a legal contingent remaindeç

or

a legal executory interest.

Power to dispose of all rights and interests in land

(1)
(a)

All rights and interests in land, including-

(b)

a right of elrtry into o¡ on land whcther immediate or futr¡¡e and
whether vested or contingent,

a contingent, executory or futr:¡e interest in land or a possibility
coupied with an interest in lånq whether or not the object of the
gift or limitation ofthe interest or possibility is ascertained; and

may be disposed of.

Ø

All rigbts of entry affecting a legal estate th¿t a¡e exercisable on
condition broken or for any other reason rnay, on the commenceme,nt of this Act,
be made exercisable by a person and the persons deriving title under that persor¡
except that in the case of an estate in fee simple (not being a rent charge held for a
legal estate) the rights may be made exercisábte only within the perioã authorised
by the ruie relating to perpetuities.

32.

Rqstriction on executorry limitations

(1)
(a)
(b)

Ifthere is a person entitled

to-

land or an equitable interest in land for an estate in fee simple or a
lesser interest; or
any otherproperty oran interest in any otherproperty,

with an executory limitation ovsr on default or failr¡¡e of all or any of the person's
issue, whether or not within or at a specif,ed period of time, the executory
limitation becomes void and incapable of taking effect ii and as soon as, there is
issue living who is an adult and has the capacity of the class on default or faihue
of which the limitation over was to take effect.
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Ø

Subsection

(1) does not apply if the executory limitation

is

contained in an instrument which came into operation before the commencement

ofthis Act.
PART

5

- CONCURRENT

INIERESTS: CO-OWIYERSHIP A¡ID
PARTITION

DivßÍon I

33.

-

Generøl rules

Forms of coownership

(1)

Property and interests in property (egal or equitable) may be held

by 2 or more persons-

(a)
(b)

asjointtenants; or
as tenants

in common.

Ø

Two or more persons acquiring land after the commencement of
this Act in circumstances in whict¡ but fo¡ this Act, they would have acquired the

land as coparceners acquire the land as tenants in common and not

as

coparceners.

34.

Power ofbody corporatesto hotd property asjointtenants

(1) A body corporate is capable of acquiring and holding property as a
joint tenant in the same mânner as if it were a natu¡al persort.
If a body corporate and a natural person or 2 or more bodies
corporate become entitled to propeúy under circumstances or because of an
insftrment that would, if the body corporate had bee,n a natual person, have

Ø

created ajoint tenancy, they are entitled to the property as joint tenants.

(3) The acquisition and holding of prope4y by a body corporate in
joint tenancy is subject to the same conditions and restrictions that attach to the
acquisition usd þslrling of property by a body corporate in severaþ.
(4) If

a body

corporate holds property as

a joint tenant, on

its

dissolution the property devolves on the other joint tenant.

(5)

This section applies to the acquisition and holding of property

occurring after the comrnencement of this Act.

35.

Construction of dispositions of property to 2 or more persons together

(1) A disposition of the beneficial interest in any property, whether
with or without the legal interest, to or for 2 or more persons together beneficially
is to be consûrued as made to or for them as tenants in common not joint tenants.
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Ø
(a)

Subsection (1) does not

apply-

in relation to persons who, by the terms or tenor of the dispositior¡
arc executors, adminisfrators, tnrstees or mortgagees;

(b)

if the disposition provides that persons are to take

as

joint tenånts;

or

(c)

to a disposition for the purposes of a partrership in favou¡ of the
parhers (in their capacity as parfiers).

(3) Subject to the Partnership Act, a disposition for the purposes of a
parhøshþ of an interest in property in favour of the parhers (as parfrrers) is,
subject td the appearance ofa contary intentior¡ to be constn¡ed ai(a)

a disposition of the legal interest

(if any) to those persons as joint

tenants; and

(b)

a disposition

ofthe beneficial interest (ifany) to those persons

as

tenants in common.

(4)

This section only applies

to

dispositions made after the

commencement of this Act.

(5)

hr this sectior¡ "disposition" includes a disposition which is wholly

or partly oral.

36.

Tenants in common of equitable estate acquiring the legal estate

If 2 or more persons, who

are entitled benefrcially as tenants in common to
an equiAble estate in property, a¡e or become entitled" whether as joint tenants or
tenants in commor¡ to the legal estate in the property equal to and coextensive
with the equitable estate, both the legal and equitable estates a¡e held by them as
tenants in commonrmless the persons othenvise agtee.

Divßion
37.

2

-

Partitions, støtutory trusß, sale ønd dÍvßion

Interpretation

(1)

hrthis Division-

"co-olvnetr" has a conesponding meaning to co+wnership and includes an
encur¡rbrancee of the interest of a joint tenant or tenant in common;

"co-ownership" means ownership, whether at law or in equity, in
possession by 2 or more persons as joint tenants or as tenants in
common;
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"intellectual disability" means a disability resulting from an illness, injury,
congenital disorder or organic deterioratior¡ or of unknown origin,
and by reason of which the person appears to be unabie to make
reasonable judgements or informed decisions relevant to daily

Iuitrgt
"intellectually disabled person" means a person with an intellectual
disability;
'þatient" means a person admitted to an approved teatnent facility as a
voluntary or involuntary patient under the Mmtal Health and
Related Senices Act;
"siatutory tust for partition" means a trust to partition the propefy held on
tnrst, andto-

(a)
(b)

provide (by way of mortgage or otherwise) for the payment
of equality money; and
on the partitioning of the property becoming effective, give
effect to the partition by assr:ring the partitioned property in
severalty (whethø or not subject to a mortgage created for

raising equality money) to the persons entitled under the
partition;
"statutory
to

tust for sale" means
holdthe-

(a)

a tnrst to sell the property held on tn¡st and

net income derived from the property until the sale after
payment of costs, e4peruies, rates, cost of insurance, repairs
properly paid out of income and other outgoings of the tnrst;
and

(b)

net proceeds of the sale afrer payment of the costs and
expenses ofthe sale.

Ø

Property held on tn¡st unde¡ this Division is, subject to this
Division, held on ûr:st subject to the powers and provisions that may be necessary
to give effect to the rights of the co-owners ofthe property.

(3)

This Division" in applying to and in relation to statutory trusts for
partition, is zubjectto the PlanningAct.

38.

Encumbrancee to consent to partition

If property becomes zubject to a statutory trust for partition, the tustees
must not partition the property unless the encumbrancee of the entirety,
consents to the partition.
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39.

Pu¡chaser no obligation under this Part

A purchaser of property held on a statutory first undff this Division is not
required to see or inquire whether this Division has been complied with.

40.

Statutory trusts for sale or partition of properfy held in coownership

(1)

Despite any other Act but subject to subsection (3), if property
(other than ch¿ttels personal) is held in co-ownership, the Couf may, on the
application of any of the co-owners, appoint trustees of the property and vest the
propeúy in the trustees, subject to encumb¡ances aflecting the entirety but free
from encumbrances affecting any undivided shares, to be held by them on a
statutory
fü sale or on a statutory trust for partition.
Sust

Ø

In proceedings referred to in subsection (1) in respect of a statutory
tust for partition for which consent is required under the Planning Act to effect
the partition, the Court may authorise a co-o\ryner to apply to the consent authority
(within the meaning of that Act) for ttre conse,nt for and on behalf of the coownetrs, or any of ther4 despite the wishes of any other co-owner.

(3)

The Cor¡¡t must not vest property in trustees to be held by the
tustees on a statutory trust for partition unless consent for the partition has been
given under the Planning Act.

(4) If the entirety of the property is vested in trustees or personal
re'preserfatives, those tustees or personal representatives are to, unless the Court
othenvise determines, be appointed trustees under zubsection (1) but subject, in
the case of personal representatives, to their rights and powers for the purposes of

administation.

(5)

If the entirety of the property is vested at law in ceowners

the

Court may appoint-

(a)
(b)

the Public Trustee or a trustee company, either alone or with one or
2 natural persons (who may be co-owners of the property); or

not less Ìh^n2 and not more than 4 natural persons (who may be
ceowners of the propefy),

to be trustees of the property on either of the statutory trusts.

(6)

On the appoinûnent of trustees under subsection (5), the property

vests in the tn¡stees.

Ø

I4 on an application for the appointnent of tn¡stees on a statutory
sale, a co-owner who satisfies the Cor¡rt tlat partition of the properry
would be more beneficial than sale of the property for the cmwners whose
interests in the property comprise not less than one half of the value of the
property, the Cor¡rt may, with the consent of the encumbrancee of the entirety (if

tust for
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any), appoint trustees of the property on a statutory tust for partition or on a
stratutory trust for partition as to part ofthe property and on a statutory trust for
sale as to the remainder.

(8)

If tnrstees for partition bave prepared a scheme of partitior¡ they
must serve notice in writing of the scheme on all the co.owners who are adults
and a co-owner who is dissatisfied with the scheme may, within one month after
service of the notice on the co-owner, apply to the Cou¡t for a variation of the
scheme.

(9)

If a co-owner is an intellectually disabled person, the notice is to be
served on the person charged by law with the management and ca¡e of the
property of the intellectually disabled person or, if there is no such person, on the
Public Trustee.

(10)

(a)
(b)
(c)

If

a co-owner is a

person-

who is aminoç
who cannot be for¡nd or ascertained; or
as to

whom it is uncertain whether the person is living or dead,

the tnrstees may act on behalf of the person and retain land or other property to
represent the person's share.

(11)

In proceedings in relation to the sale or partition of property held on
a statutory tust, the Court rnay by order alter the statutory trust, and the tnrst so
altered is to be taken to be the statutory tn¡st in relation to that property.

(12)

Without limiting the power of the Court to alter a statutory trust
under subsection (11), the Court may alter a statutory trust for partition to provide

tlat-

(a)

an encumbrance whicl¡ prior to the appoinfrnent of the trustees,
affected an r¡ndivided sha¡e is to continue to extend and appty to
the shæe; and

(b)

a mortgage created for raising equality money ranl<s

in priority after

an encumbrance referred to in paragraph (a).

(13)
(a)

If property becomes subject to a statutory tnrst for

sale

-

land is to be taken to be converted on the appointnent of the
trustees for sale unless the Court otherwise directs; and

(b)

in the

case

of joint tenancy

-

sevemnce

effected by sale under the trust alone.

2t
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(14) This section applies to property which came or comes to be held in
coownership before or after the commencement of this Act.
(15)

(a)
(b)
,
41.

,

This section does not apply

to-

property in respect of which a zubsisting contact for sale is in force
immediately before the commencement of this Act and the contact
is completed in due course after th¿t commencement; or

land in reqpect of which proceedings for partition are pending
immediately before that commencement and an order for a partition
or sale is zubsequently made in the proceedings after that
commencement.

lFustee on statutory trusts for s¿le or partition to consult persons
interested

To the extent that it is reasonably possible, trustees on a statutory
sale or a statutory trust for partitior¡ must

tust for

-

(a)

consultwiththe-

(Ð

adults not subject to a disabitty who are for the time being
beneficially entitled to income of the property until sale or

partition; and

(ü)

(b)

Public Trustee or other person charged by law with the
mânagement and ca¡e of the propeÉy of an intellectually
disabled pers¡or! patient or protected person who is for the
time being beneficially entitled to income of the property
until sale orpartition; and

subject to the general interest of the tnrst, give effect to the wishes
of the persons consulted under pæagraph (a) who are

-

(Ð

interested in more than half of the income of the property

until sale orpartition; or

(ü) if there is a dispute -

in agreement and a¡e interested in
more than half of the income of the property until sale or
partition.

42.

Right of ceowners to bid at sale under statutory power of sale

(l)

On a sale under a statutory tust for sale the Cor:¡t may allow any of
the co.owners of the propefy to purchase the property or a part of the property,
whethff at auction or otherwise, onterms as to-

(a)

non-payment of deposit;
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O)

setting

off or accounting for the purchase money or a part of the

purchase money instead of paying the money or the part of it; or

(c)
as

any other matter,

the Court thinls reasonable.

Ø

A co-owner with a right to purchase is not, without the leave of the
Court, entitled to act as ûustee in connection with the sale.

43.

Sale or division of chattels

If a chattel belongs or chattels belong to 2 or more persons jointly or in
undivided òbares, any of the persoût may apply to the Corut for an order that-

(a)
(b)

a chattel in respect of which the application is made be sold and the
proceeds of sale distibuted among the persons entitled to them
under their interests in the chattel;

the chattels in respect of which the application is made be divided
amongst the persons entitled to them; or

(c)

any one or more of the chattels in respect of which the application

is made be sold and the remaining chattels (if any) be divided
amongst the persons entitled to then¡
and the Court may make the order and grve the consequential directions

it thinks

just.

U.

Powers of Court

In proceedings under section 40 or 43 the Cor¡¡t may on the application
aparty to the proceedings or on its own motion-

(a)
(b)
45.

of

determine any question of fact arising (inclurling ql¡estions of title)
in the proceedings or give directions as to how the questions are to
be determine{ or
direct ttrat inquiries a¡e to be made and accounts are to be taken as
necessary for the purpose of ascertaining and adjusting the rights of
the parties.

Liability of co-owner to account

(1) A co-owner is, in respect of the receipt by the co-owner of more
than the co-o\rynetr's just or proportionate slrare according to the co-owner's
interest in property, liable to account to the other cm\ryners of the property.
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Ø

In subsection (1), "co-owner" means a
conmton, whether at law or in equity, of any property.
PART

6

-

joint tenant or a tenant in

DEEDS, COVENAI\TS, INSTRITMENTS AND CONTRACTS

Divßian 1- Deeds and cwenønts

46.

Description and form of deeds

(1)

A deed between parties has, in effecting its objects, the effect of an

indentu¡e although not indented or expressed to be indented.

Ø

A deed, whether or not being an indenture, may be described as a
deed or ,ds a conveyance, deed of exchange, vesting deed, tust instrument,
settlement, mortgage, charge, træsfff of mortgage, appointnent, lease or
otherwise according to the nature of the tansaction intended to be effected.

47.

Formalities of deeds executed by natural persons

(1)

Ifa

Ø
(a)
(b)

fuiinsüumentexpressed-

natural person executes a deed, sealing alone is not sufficient
and the natr¡ral person must either sign or place his or her ma¡k on the deed.

is,

to be an indentr¡re or a

dee{ or

tobe sealed,

if it is signed and attested

by at least one witress who is not a party to the
instrument, to be taken to be sealed and, subject to section 49, to have been duly
executed.

(3) No particulæ form of words are requisite for the attestation
(4) h any proceedings, a deed executed and attested r:nder this section
may be proved in the manner in which it would be proved
were alive.

(5)
(a)
(b)
(c)
48.

Nothing in this section affects

if no attesting witress

-

the execution ofdeeds by corporations;
the validity of an instr¡ment executed under the Land Title Act, the
Instrunents Act,the Powers of Attorney Act or any other Act; or
a deed executed before the commencement

ofthis Act.

Execution of instruments by or on behalf of corporations

(1)

In favour of a purchasa-
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(a)

(b)

a deed is to be taken to have been duly executed by a corporation
aggregate if its seal is affxed to the deed in the presence of and
attested by its clerþ secretary or other perrnânent office¡ or his or
her deputy, together with a member of the boa¡d of directors,
council or other govemingbody of the corporation; and

if a seal puporting to be the seal of a corporation aggegate has
been affixed to a deed attested by persons purporting to be persons
holding the offices referred to in paragaph (a), the deed is, subject
to section 49, to be taken to have been executed under

the

requirements of this section and to have aken effect accordingly.

,

Q) The boa¡d of directors, council or other goveming body of a
corporation aggregate may, by resolution or othenvise, appoint an agent, either
generally or for a particular case, to execute on behalf of the corporation an
agreement or other instrument not under seal made in relation to a m¿tter within
the powers ofthe corporation

(3)

If a person is authorised under a power of attorney or under a
statutory or other power to convey an interest in property in the name or on behalf
of a corporation sole or corporation aggregate, the person may execute the
conveyance as

(a)

attomey-

by signing the person's name in such a rway as to show that the
person does so as attomey of the corporation in the presence of at
least one witress; or

(b)

in the case of a deed" by executing the deed in accordance with
section 47,

and the conveyance takes effect and is valid as
conveyance.

if the corporation had executed the

(4)

If a corporation aggregate is authorised under a power of attomey
or under a statutory or other power to convey property in the name or on behalf of
another person (including another corporation), an officer appointed for that
pnlpose by the board of directors, council or other goveming body of the
corporation, whether by resolution or otherwise and whether generally or for a
particular case, may execute the deed or other instnrment in the name of the other
person and, if an instrument appears to be executed by an offrcer so appointed" it
is, in favour of a puchaser, to be taken to h¿ve been executed by an officer duly
authorised.

(5)
(a)

Subsestions

(l),Q),(3)

and (4)

applyto-

tansactions effected before or after the commencement of this Act;
and
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(b)

deeds and instruments executed after the commencement

of this

Act,
and, in the case of a power or an appoinfinent of an agent or offtcer of a
corporation, those subsections apply whether the power was conferred or the
appointnent was made before or after the commencemerÍ of this Act o¡ under
this Act.

(6)
(a)
,

,

This sectionauthorises a numner of execution or attestation which may be used
in stead of any manner of execution or attestation authorised by any
other law in force in the Tenitory or by practice or by the charter,
memorandum or articles, deed of settlement or oürer instrument
constituting
corporation or regulating the affairs
the
corporation; and

a

(b)

of

does not affect how instuments are validly executed under the
Land Title Act,the Instruments Act,the Powers of Attornqt Act, the
Corporations I¿w or any other law in force in the Territory.

Ø

In this sectior¡ 'þurchaser" inciudes the Regisrar-General and any
other person who has a polver or flurction under an Act to register or record
instnrments, including instruments executed by corporations.

49.

Delivery of deeds

(1)
(a)

Onthe cornmencement ofthis

Act-

execution of an insbument-

(Ð
(ü)

inthe form of

a

dee{ or

in a rnanner provided for in section 47 or 48,

does not

of

itself import delivery; and

(b)

delivery is not to be presuned from the fact of execution only
urless it appears that execution of the document was intended to
constitute delivery of the document.

Ø

Subject to subsection (1), deiivery may be infened from any fact or
circumstance, includingwords and conduc! indicative of delivery.

(3)

In this sectior¡ "deli\rery" means the intention to be legally bound

either immediately or subject to fi¡Ifilment of a condition.
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50.

Construction of expressions used in deeds and other instruments

(1)

In all deeds, contacts, wills, orders and other instuments executed"
made or coming into operation after the commencement of this Act, unless the
contary intention appears
(a)

"month" means calendar month;

(b)

'þerson" includes

(c)

words indicating a gender include each other ge,nder; and

(d)

words in the singula¡ include the ph:ral and words in the plural

a natr¡¡al person and a

body corporate;

include the singular.

Ø

A covenant, power or other provision implied in a deed or other
instrument under an Act is to be construed in accordance with subsection (l).

51.

Implied covenants may be negatived

(1)

Subject to this Act, a covenant, porwer or other provision implied
under an Act has the same force and effect an! may be enforced in the same
nvmner as if it was set out in the instument in which it is implied.

Ø

A covenant, polver or other provision refened to in subsection (1)
may, subject to a provision to the contary in an Act, be negatived, varied, or
extended-

(a)
(b)
(3)
accordance

expressly inthe instnrment inwhich it is implied; or

by another instnrment.

A covenant, power or other provision that is varied or extended in
with subsection (2) operates, to the extent that it may, in the like

nunner and with all the like incidents, effects and consequences as if the va¡iation
or extension was implied under the Act that implied the covenant or power.

52.

Covenants and agreements entered into by a person with himself or
herselfand another or others

(l)

A covenant, whether express or implied or an agreement entered
into by a person with the person and one or more other persons is to be consüued
and may be enforced as if the covenant or agreement had been ente¡ed into by the
person with the otherperson orpersons only.

Ø
(a)

Subsection (1) applies

covenants

or

to-

agreements entered

commencement ofthis Act; and
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(b)

in the case of a person

is
or

an

expressedto convey
more other persons - co

but without prejudice to any order of the cowt made before the commencement
of this Act.

53.

Receipt in instrument sufficient

or other consideration in the
discharge for the payment or
rpt being endorsed on the deed

Ø

Subsection (1) applies only to deeds or instn¡ments executed afte¡
the commencement of this Act.

g.

Receipt in instrument or endorsed evidence sufficient
purchaser

in favour of

sufficient evidence of the payment or grving of ttre whole amount of the money or
other consideration.

Q)

subsection

(1) applies to deeds or instruments executed

or

endorsements made before or after the commencement of this AcL

Dtvßìon
55.

2-

Genqal rules øffeøing contracß

Effect ofjoint contracts and liabilities

(1)
(a)

Subject to this and any other
a

Act-

promise made by 2 or more persons is, unless a contrary intention
jointly and severally by

appears, to be constnred as a promise made
each ofthose persons; and

(b)

liability which is joint (but not joint and several) is not to be
discharged, nor is a cause ofaction in reqpect ofthe liability to be
extinguished, because of a fact, event or matter unless and to the
extent only that the liability would be discharged or extinguished
because of the fact, event or matter if the liability were joint and
several.

Ø

Inthis sectior¡ 'þromise" includes a-
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(a)
(b)
(c)
(3)

promise under seal;
covenant that is erpress or implied under this Act; and

bond or other obligation under seal.

This section applies only to a promise, liability or cause of action
coming into existence afrer the comrnencement of this Act.

56.

Contracts for the benefit

ofthird parties

(1)

A promisor who, for valuable consideration moving from the
promisee, promises to do or to refrain from doing an act or acts for the benefit of
a beneficiary is, on acceptance by the beneficiary, subject to a duty enforceable
by the beneficiary to perfonn that promise-

Ø

Prior to acceptance by a beneficiary refened to in subsection (1),
the promisor and promisee may, without the consent of the beneficiary, vary or
discharge the terms of the promise and any duty arising from it.

(3)
(a)

On acceptance by a beneficiary refened to in subsection

(l)

-

the beneficiary is entitled in the be,neficiary's orwn name to tlre
remedies and relief that are just and convenient for the enforcement
of the duty of ttre promisor and relief by way of specific
performance, injunction or otherwise is not to be refused only on
the ground that as against the promisor, the beneficiary may be a
volunteeç

(b)

the beneficiary is bound by the promise and zubject to a duty
enforceable apirst the beneficiary in the beneficiary's olvn name
to do or refrain from doing any act that is required of the
beneficiary by the terms of the promise;

(c)

the promisor is entitled to the remedies and relief that are just and
convenient for the enforcement of the duty of the beneficiary; and

(d)

the terms of the promise and the duty of the promisor or the
beneficiary may be varied or discharged with the consent of the
promisor and the beneficiary.

(4)

Subject to subsection (1), a matter that, in proceedings not brought
in reliance on this section-

(a)
(b)

would render a promise void" voidable or unenforceable, whether
wholly or in part; or
is available by way of defence to enforce a promissory duty arising

from

a promise,
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renders the promise void" voidable or unenforceable or is available by way of
defence to enforce the promissory duty in like manner and to the like extent as
in proceedings for the enforcement of a duty to which this section gives effect.

if

(5)

To the extent that a duty to which this section gives effect may be
capable of creating and øeates an interest in land, the interest is, subject to section
11, capable of being created and of subsisting in land under an Act (but subject to
that Act).

(6)

Inthis section-

"acceptance" means an assent by words or conduct communicated by or
on behalf of the beneficiary to the promisor, or to some person

'

,

authorised on the promisor's behal{ in the rnnner (if any) and
within the time specified in the promise or, if no time is specified"
within a reasonable time of the promise coming to the notice of the
beneficiary;

'beneficiary" means a person who is not the promisor or promisee and
includes a person who, at the time of acceptance of a promise is
identified and in existence although that person may not have been
identified or in existence when the promise was rnade or given;
"promise" means a promise

(a)
(b)

inwritingthat-

is or appears to be intendedto be legally binding and
creates or appears to be intended to create a duty enforceable

by

a benefrciary;

"promisee" means a person to whom a promise is made or giveq

'þomisor" means a person by whom a promise is made or given.

(7)

Nothing in this section affects any right or remedy that exists or is
fromthis section.

available apart

(8) This section applies only to

promises made afrer the

commencement of this Act.

57.

Corporate contracts and transactions not under seal

(1)
(a)

A corporation may make or effect a contract or other üansaction in the case of a contact or tansaction which if made or effected by
or between individuals is required by law to be in vniting and
signedby the persons making or effecting it-in \{riting and signed
by a person with its authority (whether express or implied
authority); or
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(b)

in the case of a contract or othff tansaction which if made or
effected by or between individuals may be made by parol - by
parol by a person acting with its authority (whether express or
irnplied authority).

Ø
subsection

A

conüact

(1)-

(a)

is

O)

binds-

made

in

accordance with

validinlaw;

(Ð
(ü)
(c)
(3)

or other transaction

the corporation and its successors; and

all othff parties to the contact or tansaction; and

may be varied or discharged in the same numner as it is made.

Nothing in this section p¡events a corporation making a contact or
other tra¡saction under its seal.

(4)
(a)

This sectionapplies to the making eflecting variation or discharge of a contact

or other üansaction afte¡ the commencement of this Act (whether
the corporation authorised the person making the contact or
tansaction before or after that commencement); and

(b)

applies subject to the Corporations Law and any other Act which
prescribes the manner and forrr by which a contract or other

transaction may

be made or eflected for or on behalf of

a

corporation.

58.

Guarantees to be in

writing

(1) No procee¡ling may be corn¡nenced on a promise to guarantee a
liability of another unless the promise on which the proceeding is commenced, or
some memorandum or note of the promise is

(a)
(b)

inwriting

-

and

signed by the party to be charged" or by some other person lawfirlly
authorised by the party.

Ø

A promise in writing or a memorandum o¡ note of a promise, is not
to be teated as insufücient for the purpose of this section only because the
consideration for the promise does not appear ;in writing or by necessary
inference from a written document.
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59.

kovisions

as to conclusiveness of certificates etc.

(1) A provision in a contract or insûument to the effect that a

certificate, statement or opinion of a person is, or is to be received as, conclusive
evidence of a fact contained in the certificate, statement or opinion is to be
construed to mean only that the certihcate, statement or opinion is, or is to be
received as, prima facie evidence of that fact.

Ø
(a)

Subsection (1) does not apply

to-

a certificate, statement or opinion of a person who, in making the
certificate statement or in forming the opinior¡ is bound to act
judicially or quasi-judicially or as an a¡binator or quasi-arbitator;
or

(b)
(3)
(a)
(b)

provision in a contract or instnrment ageed to after a dispute has
arisen relating to a fact referred to in subsection (1).
a

This sectionapplies only to a contact made, or an insfume,lrt executed, after the
comrnencement of this Act;

has effect deqpite any term to the confrary in the contact or
instrument; and

(c)

has effect subject to the appearance of a contary intention in an
Act or an instnrment of a legislative or administative cha¡acter.

(4) hr this sectiog "fact" includes

any matter, thing

event,

circumstance or state of affairs.

60.

Effect of Act or statutory instrument

(1)

A statutory instrument does not have the effect of rendering void or
unenforceable a contract or dealing concenringproperry that is made, entered into
or ef[ected conüary to the statutory instrument unless it expressly provides that
such a contract or dealing is void or unenforceable, as the case may be.

Ø If an Act or statutory instrument requires that a certificate, consent
or approval relating to a contact or a dealing with property @y saie, lease,

mortgage or otherwise) be obained or tendered before or at the time the contact
is

to
re

required at or imrnediately

(a)

before-

in the case of a sale, settlement;
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(b)

in the case of a lease, the lessee's entry into possession under the
lease;

(c)
(d)
(3)

in the case of a mortgage, the mortgagor's accepting liability under
the mortgage; and
in the case of any other dealing, its finalisation.

This section applies to and in relation to an Act or statutory
irætnrment whether coming into operation before or after the commencement of
this Act.

(4)

h this section, "statutory instrument" includes an instrument
legislative òr adminisnative cha¡acter.

61.

of

a

Insurance money from burnt building

(1)

If

a building is destoyed or damaged by fire, a person who has
granted a policy of insr¡¡ance for insuring it apinst fre

-

(a)
(b)

mây;or

if

requested

by a person interested in or entitled to ttre building,

must,
cause the money for which the building is insu¡ed to be laid out and expended to
the extent that its value will go towards rebuilding reinstating or repairing the
building.

Ø
(a)

(b)

Subsection (1) does not apply

if-

the person claiming the insurance money gives, within 30 days
afterthe person's claim is adjusted" sufficient security to the person
who has granted the policy that the insurance money will be laid
out and expended in accordance with subsection (1); or
the insu¡ance money is, within the 30 day period referred to in
paragraph (a), settled and disposed of to and amongst the
contending parties to the satisfaction and approbation ofthe person
who bas grantedthe policy of insu¡ance.
Divßion 3-Sales of land

62.

Contracts for sale etc. of land to be in writing

No proceeding fnay be commenced on a contract (wherever made) for the
sale or other disposition of land unless the contract on which the proceeding is
commenced, or some memorandum or note of the contact, is in writing and
signed by the parry to be charged or by a person lawfully authorised by the party.
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63.

Sales

(1)
(a)
(b)

(c)'
(d)

ofland by auction
In the case of a sale of land by auction-

a ridlt to bid may be expressly reserued by or on behalf of the
vendor an4 if so, the vendor or a person on behalf of the vendor
may, subject to pæagraph (b), bid at the auction;

if the sale is not notified in the conditions of sale to be subject to a
right to bid on behalf of the vendor, the vendor is not entitled to bid
or to employ a person to bid at the sale and the auctioneer is not
entitled to take a bid from the vendor or the person;
a sale that contavenes or does not comply with paragraph (b) rnay
be teated as fraudulent by the purchaser; and

a sale may be notified in the conditions of sale to be subject to a
reserved or upset price.

Ø

subsestion (1) applies to sales of land by auction effected after the
commencement of this Act.

g.

Conditions of sale of land

(1)
entitle{

under a contract for the sale of registered land the purchaser is
ofthe vendor, to-

at the cost

(a)
(b)

receive from the vendor sufficient particulars of title to enable the
puchaser to prepare the appropriate instnrment to give effect to the
contact;
receive from the vendor a tue copy of an instrument, forming part

of the vendor's title, in

respect

of which a

caveat has been

registered;

(c)
(d)
Ø
(a)
(b)

have the relevant certificate as to

title or other document of title
lodged by the vendor in the Land Tit1es Office to enable the
instument referred to in paragraph (a) to be registeree and

have an objection to the registation of th¿t instument removed by
the vendor.

If there is an objection to the registation of the instrume,nt whichthe purchaser ought to have raised on the particulars or
on the investigation of the title; or

tue copy or

a¡ises from the purchaser's own act, default or omission,
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the purchaser is not entitled to have the objection removed except at

the

purchaser's own cost.

(3)
(a)
(b)
',

Under a conûact fo¡ the sale of land there is implied

a

term

that-

payment or tender of money payable under the contact may be
made by cheque drawn by a banlq
an obligation on the part of the ve,lrdor to execute and deliver a
conveyance of the subject land or documents of title to the land free
of encu¡nbrances is satisfied if the vendor, on completion of the
contact will be able to discharge and in fact does discharge
edsting encumbrances out of the purchase money payable under
the contractbythepurchaser; and

(c)

u¡less othenvise agreed by the parties, their legal practitioners or
conveyancing agents, settlement of the contact must take place at
the offrce of the Land Titles Offrce at which the documents relating
to the conveyance may be lodgedthat is nea¡est to the land.

(4)

I4 in a contact for the sale of lan{ the date for payment of the

purchase money or a part of the purchase money is to be ascertained by reference

to a period of time elpiring on a day tlrat is a Saturday, a Sunday or a public
holiday, unless the conûact designates the day as a Saturday, a Sunday or by the
name ofthe public holiday completion is to take place-

(a)

on another day as ageed to by the parties, their legal practitioners
or conveyancing agents; or

(b)

in default of an agreement, on the day, other than a

Satruday,

Sunday, or public holiday, next following the day on which the
period of time expires.

(5)
(a)

This section-

applies only

if

and to the extent that a conûary intention

is not

expressed in the conüact; and

(b)
65.

has effect subject to the terms ofthe contract.

Provisions not ofthe essence ofthe contract

A term of a contact as to time or ottrerwise which under rules of equity is
not to be taken to be or to have become of the esse,nce of the contact is to be
construed and have effect at law under rules of equity.

35

Law of Property Act 2000

6.

Application of insurance money on completÍon of a sale or exchange

(a)
(b)
,,

on completion of the contact, is to be held or is receivable by the
vendor on behalfof; and
on completion of the saie or exchange, or as soon after the sale or
exchangr when the money is received by the vendor, is to be paid
to,

a person entitled to the money because of an encumbrance over or in respect
the land an4 in the case of the balance remaining (if any), the purchaser.

(3)

This section applies only to contacts for the sale or exchange
property made afrer the commencement of this Act and has effect zubject to

of

of

-

(a)

a term of a contact for the sale or exchange of property to the
contary; or

(b)

the payment by the purchaser of the proportionate part of the
premiumfromthe date of the confract.

(4)
cor¡rt as

This section applies to a sale or exchange ofproperty by an order

if a reference to -

(a)
(b)

of

the vendor is a reference to the person bound by the order;

the completion of the contract for the sale or exchange is a
(if any)

reference to the payment of the purchase or equality money
into court; and

(c)
67-

the date ofthe contact for the sale or exchanp is a reference to the
time when the contact becomes binding.

Right to rescind on destruction of or damage to dwelting house

(1) fr a contact for the sale of a dwelling house ii before üe date of
t

occurs), the dwelling house is so
occupation as a dwelling house, the
scind the conúact by notice in writing
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given to the vendor or the vendor's legal practitioner or conveyancing

açnt not

later than tbat date of completion or possession.

Ø
(a)

money paid by the pr:rchaser is to be refi¡¡rded to the purchaser; and

O)

documents of title or tansfer a¡e to be retumed to the vendor,

Onrescission of a contact under this section-

and the vendor alone is entifled to the benefit of a insr¡rance policy relating to the
destruction or damage of the dwelling house, subject to the rights of a person
entitled to the instuance policy because of an encumbrance over or in respect of

the land.

(3)
(a)
(b)
(4)
(a)
(b)
68.

In this section, "sale of a dwelüng house" means the sale of

-

improved land the improvements on which consist wholly or
substantially of a dwellinghouse; or
a unit

within the meaning of the Unit Titles Act.

This sectionapplies only to contacts for the sale of dwelling houses made after
the commencement of this Act; and
has effect despite any term of a contract for the sale of a dwelling
house to the contary.

Receipt in instrument or endorsed authority for payment

(1)
(a)

(b)

Ifa

banker, a legal practitioner or a conveyancing agent produces-

it or endorsed on it a receipt
for consideration money or other consideration and that is executed,
or the endorsed receipt is signed, by the person entitled to give a
receipt for that consideration; or
an instrument that has in the body of

a duly executed instrument in reqpect of registered land,

the instument is sufficient authority to the person liable to pay or give the
consideration or land for the person's paying or giving the consideration or land
to the banker, legal practitioner or conveyancing agent without the banker, legal
practitioner or conveyancing agent producing any separate or other direction or
authority in that behalf from the person who executed or signed the instument or
receipt.

Ø

Inthis section-
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rrbaJlkrr

includes an authorised deposit taking institution within the
Act 1959 of the commonwealtÌ¡ the chief
Executive Offrcer (Housing) established by the Housing Act, the
Tenitory Insr¡¡ance Ofñce and any other prescribed person;
meaning of the Banking

'banketr" means a person acting

in the person's offrcial capacity as a

general manager or numager of a bank and includes an agent of the
banker;

"conveyancing agent" includes an agent of the conveyancing agent;
"instrument" includes a discharge ofmortgage;

"leþl

69-

practitioner" includes an agent ofthe legal practitioner.

Restriction on vendor's right to rescind on purchaser's objection

(1)

In a contact for the saie of la¡{ the vendor is not entitled to
exercise a right to rescind the contract, whether grven by the contract expressly or
otherwise, on the ground of a requisition or objection made by the puchaser
r:¡less the vendor gives the purchaser 7 days notice of the vendor's intention to
rescind

(to mable the

purchaser

to withdraw or waive the requisition or

objection).

Ø
(a)

Subsection(1)applies only

to

conüacts

for the sale of land made after

the

commencement ofthis Act; and

O)
70.

has effect despite any term

of a contact for the sale of land to tlre

contary.

Damages for breach of contract to sell land

(1) A vendor who, in breach ofcontract, fails to perform a contact for
the sale of land is liable by way of damages as compensation for the loss
sustained by the pr:rchaser in the sum that at the time the conüact was made was
reasonably foreseeable as tlre loss liable to result, and which does result, from the
failure of the vendor to perform the contact.

Ø

Unless a contract provides othenrise, a vendor referred

to in

subsection (1) is not relieved" who[y or in parf from the liability for damages
measr¡red rurder that subsection only because of the vendor's inability to make
title to the land the subject of the contact of sale, whether or not the vendor's
inabüity was occasioned by the vendor's own default.

(3)

This section does not affect a right, power or remedy under any
other law in force in the Tenitory tbat is available to a purchaser in respect of the
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failu¡e of a vendor to show or make good title or othenvise perform a contact for
the sale of land.

(4)
(a)
(b)
71.

This sectiondoes not applyto contacts

forthe sale ofunregisteredland; and

applies only to contacts for the sale of land entered into after the
commencement of this Act.

Rights of purchaser if vendor's title defective

(l)
the purchaber

If specific performance of a contact would not be enforced apinst
of land by the court because of a defect in or doubt as to the

vendor's title to the land but the defect or doubt does not entitle the purchaser to
rescind the contact, the pwchaser is nevertheless entitled to

-

(a)

recover the purchaser's deposit and any instalments paid under the

contact; and

(b)

be relieved from all

liability under the conûact,

unless the contact discloses the defect or doubt and contains
precluding the purchaser from objecting to the defect or doubt.

a provision

Ø

lfa defect or doubt referred to in subsection (1) is not disclosed by
the contact but is one which is known or ought to have been lcrown to the vendor
at the date of the contact, the pruchaser is also entitled to recover the purchaser's
expenses of investigating the title.

(3)
(a)
(b)
72.

This sectionappliesonly to confracts made afrer the cornmencement of this Act; and
despite any tetm of a contact to the contary.

Applications to court by vendor and purchaser

A vendor or purchaser of land" or their reqpective representatives, rnay
apply to the Cor¡¡t in respect of-

(a)
(b)
(c)

a

reçisition or objectioq

a claim for compensation; or

any other question arising out of or connected with a contract for
the sale or exchange of land (except a question affecting the
existence or ralidity of the contact),
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and the Court rnay make the orders on the application as the Court thinks just
including how and when and by whom all or any of the costs of and incidental to
the application a¡e to be bome and paid.

Divßíon

73.

4

-

Instølment sales of land etc

Application of Division

(1)

This Division does not bindthe Crown

Ø

Inthis Division-

"deposit" meâns an amount-

(a)

not exceeding l0o/o of the pruchase price payable under an
instalment conüacq

(b)
(c)

paid or payable in one or more amounts; and

liable to be forfeited and retained by the vendor in the event

ofa breach ofcontact by the purchaser;
"instalment contact" means an enforceable executory contact for the sale
of land unde¡ which the purchaser is bound to make a payment or
payments (other than as a deposit) without becoming entitled to
receive a conveyance in exchange forthe contact;

"mortgage" includes an encumbrance or charge other than a charge
attaching by the operation of an Act of the Commonwealth or a
State or a Territory ofthe Commonwealth;
"purchaser" includes a person from time to time deriving an interest under
an instalment contact from the original pwchaser under the
contract;
"sale" includes an ageement for sale and an enforceable option for sale;

"vendor" includes a person to whom the rights of a vendor under an
instalment contract have been assigned.

(3) If a contact for the sale of land may, at the election of the

in a rumner which would constitute an instalnent
contract, the conüact is presumed to be an instalment contract rmless the
purchaser elects to perform it in some other manner.
purchaser, be performed

(4)
(a)

This Division applies-

only to instalment contacts entered into after the commencement
ofthis Act and
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(b)

despite any term of an instalment contract to the contary

Restriction on vendor's right to rescind

74.

(1)
because

An inst¿lment contract is not to be determinable or detennined
of default on the part of the pr:rchaser in paynent of an instatnent or

amount of money (but
the contact until the
notice in the

a deposit) due and payable under
er service on the purchaser of a

approved

vendor's agent.

Ø A p'rchaser on whom a notice is served under subsection (1) rnay,
within the period referred to in that subsectior¡ pay or tender to the vendor or the
ct of which the default
and payable under the

(3)
the
ce

of an amount rurder zub
e contract because of th
is to be taken not to be

power of
the notice
contact.

(4) A notice served under subsection (1) that is not in the approved
form is to be taken to have the effect as if it were if it is reasonably suffrcient to
fully and fairly apprise the purchaser of tbe purchaser's default and of the effect
of the purchaser's failr¡re to remedy the default within the time specified in this
section.

75.

Land not to be sold or mortgaged by vendor

(1)

A

vendor under an instalment contract rnust not, unless with the

consent ofthe pr:rchaser, sell or mortgage the land the subject of the contact.

Penalty:

50 penalty units.

Ø If land is mofgaged in contavention of subsection (1), the
instalnent contact is voidable by the puchaser any time before completion of
the contact.
(3)
76.

Nothing in this section af[ects the operation of the Lattd Title Act.

Right ofpurchasertolodgecaveat

(1)

A purchaser under an insalment contract fo¡ the sale of registered
land may, by a caveat lodged under the Land Tttte Act, prevent the regi*átion of
any instuments affectingthe land-

Ø

Section I42 of the Land Title Act does not apply to a caveat

referred to in subsection (1).
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(3)
77.

The caveat lapses on completion of the instaiment confract.

Right to require conveyance

(1)

Apurchaserwho is not
serve on the vendor a notice in writin

the pruchaser conditionally on the pruchaser at the same timê executing a
mortgage in favou¡ of the vendor, o¡ any other person specified by the vendor, to
secure payment of all money that, but for the execution of the mortgage, remains
payable by the purchaser under the instalment contract.

Ø

serve on,

A vendor who is not in default under an instalment conûact may
a purchaser a notice in w¡iting requiring the purchaser to accept

conveyance of the land from the vendor conditionally on the purchaser at the
same time executing a mortgagÊ, or (if it is a reasonable requirement) mortgages,
in favou¡ ofthe vendor or any other person or persons specified by the vendor, to
secure payment of all money that, but for the execution of the mortgage or
mortgages, remains payable by the purchaser under the instaiment contact.

(3)

A

vendor who requires a purchaser to accept conveyance urder

subsection (2) is obliged to advance to the purchaser

(a)
(b)

.

an a.mount equal to the duty (if any) payable on the conveyance by
the purchaser under the Stamp Duty Act, and

an amount equal to the legal costs of preparatior¡ execution and
registration ofthe conveyance payable by the purchaser,

but only if the purchaser agrees to the amount so advanced being added to the
principal sum secured by the mortgage or, if more than one mortgage, the
mortgage specified bythe vendor.

(4)
(a)

A mortgage executed under this section is tocontain all terms, powers and covenants on the part of the
mortgagor as agreed by the vendor and the pr:rchaser and is to
accord with and provide for observance of all obligations of the
purchaser under the inst¿lment

(b)

contac!

zubject to subsection (7), in the cæe of the purchaser requiring the
vendor to convey the land under subsection (1) be prepared and
registered at the expense of the pruchaseq and

-

(c)

subject to subsection (7), in the case of the vendor requiring the
purchaser to accept conveyance ofthe land under subsection (2)
be prepared and registered at the expense ofthe vendor.

-

(5)

Duty under the Stamp Duty Act and the legal costs of preparatior¡
execution and registation of the conveyance of the land to the purchaser are
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payable by the party or parties in the same way as if the land were being
conveyed to the purchaser in conseçence of payment in full of the purchase price
or other performance of the contact by the pwchaser.

(6)
(a)

In the event of the vendor and the purchaser failing to agree

-

on the terms, covenânts and powas to be contained in the mortgage

or mortgages; or

(b)

whether it is reasonabie on the part of the vendor to require the
prchaser to execute more than one mortgage,

the President ofthe Law Society, on application by the legal practitioner or
ccnveyancing agent of the vendor or pr:rchaser, is to appoint an
independent legal practitioner or conveyancing agent

to-

(c)

settle the mortgaç

or mortgçs and the tenns, covenants

or

powers to be contained in the mortgage or mortgages; or

(d)

detennine the number of mortgages andthe land to be made subject

to each mortgage,
and the mortgage or mortgages settled or determined by the legal practitioner or
conveyancing agent, as the case may be, is or a¡e to be taken to have been agreed
on by both the vendor ærd the prchaser.

(7)

The reasonable costs of settling or determining a mortgage urder
zubsection (6) are to be bome by the vendor and the purchaser in the proportions
(if any) as the President of the Law Society ttrinks appropriate, and the costs a¡e
recoverable by the legal practitioner or conveyancing agent in those proportions
from the vendor and the purchaser respectively in a court of competent

jurisdiction.

(8)

A penon liable for costs because of subsection (7)
require those costs to be taxed under the &tpreme Court Act.

is entitled to

(e) rf(a)
(b)

a notice in \r,riting has been served under this section on a vendor
by a purchaser or on a purchaser by a vendor; and

the vendor or purchaser fails without lawful excuse to convey or to
accept conveyance of the land or to execute an insfrument requisite
for giving effect to this section,

the vendor or purchaser is to be taken to have broken a condition ofthe conûact,
and the purchaser or vendor is entitled to all civil remedies accordingly, as the
case may be.
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78.

Deposit of title documents and conveyance

(1)

A pruchaser who is not in default under an instal¡nent contact may,
any time after the contact h¿s been entered into, direct the vendor, at the cost of
the purchaser, to deposit with the Public Trustee or a person prescribed by the
Minister by notice tn the Gazette

-

(a)

the certificate or certificates as to title, or other documents of title,
relating to the land the subject of the contrac! and

(b)

a duly executed conveyance

Ø

ori

ofthe land infavour ofthe purchaser.

prescribed'under
vendor in escrow

(3) A vendor who fails to compiy with a direction given r:nder
zubsection (1) is to be taken to have bnoken a condition of the contact and the
purchaser is entitled to all civil remedies accordingly.

(4) If a certificate as to title or other document of title and a
conveyance have been deposited with the Public Trustee or a person prescribed
under zubsection (l), the Public Trustee orthe person-

(a)

must hold the certificate as to title or other document of title and the

conveyance in trust and must not, except for the pr:rpose of
safekeeping deliver the certificate or othff document and the
conveyance to any person

(Ð
(ü)
(üÐ

until-

the time for performance ofthe contract arrives;
the contract is discharged by performance or othenvise; or

the Cor¡¡t, on the application of the Public Trustee or the
person prescribed under subsection (1), the vendor, the
purchaser or any other interested persor¡ orders othenrise;
and

(b)

may receive money payable by the purchaser under the contact to
be held on tnrst for the vendor.

(5) Nothing in this section applies to an instalment contact it at the
time the contact is made, the tand the subject of the contact is subject to an
existing mortgage.
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PART 7-MORTGAGES
Divßion

79.

|-Genqal

Definitions
krthis Part"insfrument

of

mortgâge" includes an instrument

or memorandum of

mortgage registered under the Land Title Act and a mortgage of a

mining tenement under the Mining Act,

'þrincipal money" includes any principal money, annuity, rent charge,

,'

80.

statutory charge and overriding statutory charge secured or charged
by an instnrment of mortgage registered under the Z¿nd Title Act.

Implied obligations in mortgages

(1)

In every instnrment of mortgage there is implied on the part of the
mortgagor the obligation that the mortgagor will pay the principal money and
interest sect¡¡ed according to the rate and at the times specified in the mortgage
without any deduction.

Ø

In every instument of mortgage of land there is also implied on the

(a)

the mortgagor will keep all buildings and other improvements
erected and made on the land in as good and substantial repair as

part of the mortgagorthe

obligationthat-

they were in at the date of the mortgage; and

(b)

will pennit the mortgagee, with or without agents, to
all convenient times until the mortgage is
redeemed to view and inspect the state of repair of the buildings
the mofgagor

enter on the land at

and other improvements.

(3)

If a mortgpge is by deed, an obligation implied by this section takes
effect as a covenant onthe part of the mortggor.

(4)
(a)
(b)

This sectionapplies only to the extent that a contary intention is not expressed
in the instrument of mortgage; and

has effect subject to the tenor and terms of the instument of
mortpge.
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81.

Amendment of mortgage

(1) A mortgage

evidenced

by an instument of mortgage may

amendedby a memorandum of amendment

be

to-

(a)

payable in respect of the debt
;

(b)
(c)
(d)
,,

increase or reduce the amount secu¡ed by the mortgage;

shorter¡ extend or renew the term or cturency of the mortpge; or
vary any conditioq covenant or otherprovision ofthe inst¡rment
mortgage.

of

Ø

The power to arnend a mortgage under this section is in addition to
any other power to amend a mortgage under a law in force in the Territory.

82.

Inspection and production of instruments

(1)

While a mortgagor's

entitled-

(a)
(b)
(c)
(d)

ridf

to redeem

subsists, the mortgagor is

at reasonable times;

on making a request;
at the mortgagor's own cost; and

on payment or tender (by ttre mortgagor or the mortgagor's legal
practitioner or conveyancing agent) of the mortgagee's proper costs
and expenses,

to inspect and to make or be supplied with copies or abstracts of, or exfacts fronr,
the documents of title or other documents relating to the mortgaged property in
the possessior¡ custody or power of the mortgagee.

Ø

If a mortgagor in reqpect of a mortgage of land executes,

subsequent to the mofgagê, an instn¡ment or other document in relation

(a)
(b)

an authorised

to-

dealingwiththe lan{ or

asecondorsubsequentmortgage,

the mortgagee or other person holding the certificate as to title, instnrment
lease or other documents of title in respect of the land is-

(c)

of

on beingrequested in üdting to do so by the mortpgor or a person
entitled to the benefit of the zubseçe,îrt instument or document;
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(d)

at the cost of the person making tbat request; and

on payment or tender to the mortgagee or other person of the

(e)

mortgagee's or other person's propsr costs and expenses,

to produce the document or documents of title for lodgment in the Land Tittes
Offrce so that the zubsequent insfument or document may be registered.

(3)

If the mortgagee or other person fails to comply with a request
made r¡nder subsection (2), the mortgagor or other person entitled to the benefit of
the subseçe,lrt instrument or document concemed may make application to the
court for an ordel directed to the mortgagee or other person to appear before the
Court and,show cause why the document or documents of title should not be
produced under that zubsection.

(4) If the mortgagee or other person fails to appear before the Cou¡t at
the time appointed in the order, the Court may issue a warant to a¡rest the
mortgagee or other person and to detain him or her until he or she is brougþt
before the Cor¡rt for examination.
p)

(5)

On the appeilance before the Corut of a person under subsection
or (a) and after examiningthatperson on oatlr, the Court may-

(a)

order the person to deliver up the document or documents of title;

or

(b)

order the Registæ-General to dispense with production of the
document or documents of title to enable the subsequent instrument
or document to be registered-

(6)

If a certificate as to title, an instmment of lease, or other document
of title referred to in subsection (2) is lodged in the I¿nd Titles Office, it is-

(a)

when the dealing or mortgage referred to in that subsection has
been registered- to be redelivered to the mortgagee or other person
authorised by the mortgagee to take delivery of the dealing or
mortgage; and

(b)

while lodged in the Land Titles Offrce - not to be used or available
for the purpose of registering any insfument, dealing or mortgage
other than those refened to in subsection (2).

(7)

The execution or attempted execution of a second or subsequent

mortgage does

(a)
(b)

not-

constitute a breach ofa tenr¡ covenant, condition or proviso for reenûry contained in a prior mortgage;
occasion any forfeiture or

penaþ; or
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(c)

(9)
(a)'
(b)
83.

render payable or accelerate the time for payment of a sum that, if
the second or subsequent mortgagp had not been executed or the
attempt to execute that mortgage had not been made, would not
have been payable or would not have been payable at that time.

This sectionapplies only to mortgages made after the commencement of this
Act;and
has effect deqpite any tenn of a mortgage to the contary.

Actions for possession by mortgagors

(1)
rents andpro
of the rents

bnd or receipt of the
or enters into receip
notice of his or her

inte'ntion to do so, the mortgagor may sue, in the mortgagor's own name only

(a)
(b)

-

for possession or for the recovery ofthe rents or profits; or
to prevent, or recover damages in respect
wrong relating to the land,

of

any treqpass or other

of acüon arises on a lease or other contact made by the
jointly
mortgagor
with another person.
unless the cause

Ø

Nothing in this section prejudices the power of a mortgagor under
any other law in force in the Tenitory to take proceedings in the mortgagor's own
name only, whethû inright of a legal estate vested inthe mortgagor or otherwise.

(3)

This section applies to mortgagps made before and after the

commencement of this Act.

u.

Mortgagee of leasehold land coming into possession of rent and profits

If

a

mortgagee
is
the

claiming the land from or

under the mortgagee
in receipt of the rents and
profits of the land"
to the extent that the rents
and profits may be received by him or her, zubject and liable to the lessor of the
l¿nd or a person entitled to the lessor's estate or interest in the land or to receive
the rent reserved to the lessor to the same extent as the lessee was liable before
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the mortgagee or person claiming from o¡ under the mortgagee took possession
the land or entered into receip ofthe rents and profrts.

85.

of

Tackingandfrrrtheradvances

(1)

Onthe commencement of this Act, a prior mortgagee has a right to
make fr¡rther advances to rank in priority to subsequent mortgages (whether legal
or equitable)

if-

(a)

an arangement has been made to that effect with the subsequent
mortgagees;

(b)

',
(c)

the mortgagee had no notice of the subsequent mortgages at the
time when the fr¡¡ther advance was made by the mortgagee; or
the total amount advanced under the mortgagee's mortgage at any
time does not exceed the maximum arnount specified in the loan

agfeemelÍ or mortgage as the maximum amount that may be
secured by the mortgage.

Ø

Nothing in subsection (1) atrects the right of a prior mortgagee to
rank in priority to subsequent mortgagees in respect of expenses properþ incurred
in preserving the mortgaged property.

(3)

A mortgagee in respect of a mortgage that was made expressly for
secrning a current account or other fi¡rttrer advances is, in relation to the making
of frrther advances after the commencement of this Act, not to be taken to have
notice of another mortgagee by reason only that the other mortgage was
registered under an Act providing for regisfration of mortgages or deeds unless it
was registered under that Act at the time when the fi¡st-mentioned mortpge was
created or when the last search (if any) by or on behalf of the mortgagee was
made, whicheve¡ last occr¡rred-

(4)

Other than as provided

in

subsection (3), the

right to tack

is

abolished.

(5)

Nothing

in this Act

con¡mencement of this Act

(a)
(b)

affects any priority acquired before the

-

by tacking;

in respect of fi¡rther advances made without notice of a subsequent
mortgage; or

(c)
(6)

by arangement with a subsequent mortgagee.

This section applies to mortgages of land made before and after the
cornm.encement of this Act.
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86.

Powers incident to interest of mortgagee

If a mortgage is made by instrument, the mortgagee has the forlowing
powers to the like extent but not further, as if they a¡e conferred by terms
contained inthe insûnrment of mortgaç:

(a)

subject to section 89, a power to sell, or to concur with any other
person in selling the mortgaged properfy or a part of the mortgaged
propefty, and all the interest of the mortgagor in the property or part
whether subject to prior charges or not and whether together or in

in suHivision or othe¡wise, by public auction or by private
contact and for a sum payable either in one sum or by instalments,
subject to the conditions with respect to title, evidence of title or
other matters as the mortgagee thinls appropriate, and with power
to vary any contract for sale, buy in at an auction or rescind any
contact for sale and to resell, without being answerable for any
loss occasioned by the exercise of the power, with power to make
the roads, sûeets and passages and grant the easements of right of
\ryay or drainage over the mortgaged property as the circumst¿nces
lots or

may require and the mortgagee thinks appropriate;

(b)

a power, at any time after the date of the instument of mortgage, to
insure and keep insr:red against loss or damage by fire, flood"
lightdng, storn, tempest and earthquake a building or any effects
or property of an insr¡rable nature, whether affixed to freehold land
or not, being or forming part of the property which or an interest in
which is mortgage{ and the premiums paid for the insuance are a
charge on the mortgaged property or interest in addition to the
mortgage money and with the same priority and with interest at the

same rate as the mortgage money;

(c)

(d)

(e)

subject to section 96, a power to appoint a receiver of the income of
the mortgaged property or a part of the mortgaged property or, if
the mortgaged property consists of an interest in income, a rent
charge or an annual or other periodical sum, to appoint a receiver of
that property or a part ofthat property;

a porryer, while the mortgagee is in possessior¡ to cut and sell
timber and other trees ripe for cutting and not planted or left
standing for shelter or ornament, to sever and sell a chattel afüxed
to the property or to contact for the cutting, severing or sale of
timber, other tees or a chattel which contact is to be compieted
within 12 months afterthe making of the contact;
a power (on default) to enter into possession of the land and receive
the rents and profits of the land o¡ from time to time let the land for

a

teffi not exceeding

12 months;
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(Ð
(g)
87.

a power (on default) to commence proceedings for recovery of the
land either before or after entering into the receipt of the rents and
profits ofthe land or selling the land unde¡ the power of sale;

subject to section 89, a power to sell an easement, right or privilege
of any kind over or in relation to the mortgaged property.

Powers incident to power of sale

A mortgagee's power of sale includes the following powers as incident to
the sale:
(a)

a power to impose or reserve or make binding to the extent that the
law permits, by covenant, condition or otherwise, on the unsold
part of the mortgaged property or a part of it, or on the purchaser
and any property sold" a restriction or reseryation with respect to

building on o¡ any other user of

o)

a power to sell the

(Ð

lan{

mortpged property, or a part of

it-

with or without a gant or reservation of rights of way, rights
of water, eæements and rights and privileges for or
connected with building or other purposes in relation to the
property remaining in mortgage or a part of it or to any
property sold;

(ü)

with or without a grant or reservation of powøs of working
wayleaves or rights of way, rights of water and drainage and
other powers, easements and rights and privileges for or
connected with mining purposes in relation to the property
remaining unsold or a part of it or to any property sol{ and

(üÐ with or without covenants by the purcbaser to expend
money on land sold.

88.

Application of sections 86 and 87

(1)

A provision of this Act that relates to or regulates the exercise of
the powers mentioned in sections 86 and 87 rnay be varied o¡ extended by an
instnrment of mortgage.

Ø
(a)
(b)

Sections 86 and

87-

apply to an instrnment of mortgage executed before and after the
commencement of this AcÇ
apply only to the extent that a contary intention is not expressed in
the inslrument of mortgage; and
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(c)

has effect subject to the tenor and tems of the instument of
mortgage.

DivÍsion

89.

2-Exøcße of power

of søIe

Regulation of exercise of power of sale

(1)

A mortgagee must not exercise the mortgagee's power
(whether confened by an Act or an instument of mortgage) unless

of

sale

-

(a)

default has been made in the payment of the principal money or
interest (or a pæt of it) secrued by the instnrment of mortgage,
notice reçiring ttre payment of the amount that constitutes the
default has beén se"ueã on the mortgagor and the default has
continued for 30 days (or any other period of not less than one day
as agreed) after the sen¡ice of the notice; or

(b)

default has been made on the part of the mortgagor or

of

some

other person concurring in the making the mortgage in the
observance or fulfilment of a provision contained in the instrument
of mortgage or implied by this or another Act, notice requiring the
default to be remedied has been served on the mortgagor and the
default has continued for 14 days after the service of the notice.

Ø

A notice under subsection (1) is to be in the approved forrn

(3)

This section applies-

(a)

despite section 51 or any provision in a mortgaç to the contary;

(b)

to mortgages made before and after the commencement of this Act:
and

(c)

only

if

the power of sale is exercised because of a defauit that

occurs after the cornmencement of this Act.

90.

Duty of mortgagee

as to sale

price

(1)

It is the duty of a mortgagee, in exercising the power of sale
(whether confened by an Act or an insüument of mortgage), to take reasonable
care to ensure that the property is sold at its market value.

Q) Not later than 28 days after completion of the sale the mortgagee
must give to the mortgagor, or a zubsequent mortgagee or encumb¡ancer in
respect ofthe property, the prescribed notice.
(3)

The title of the purchaser is not impeachable on the gound that the
mortgagee has committed a breach of a duty imposed by ttris section but a person
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who suffers loss or damage because of the breach of duty has a remedy in
damages against the mortgagee exercisingthe power of sale.

(4)

An agreement or a term of an ageement is void to the extent that it
relieves, purports to relieve, or has or might have the effect of relieving a
mortgagee from a duty imposedbythis section.

(5)

Nothing in this section affects the operation of a law in force in the
Territory that relates to the duty of the mortgagee to account to the mortgagor.

(6)

This section applies in relation to mortgages made before or after
the cornmencemerf of this Act but only if the power of sale is exercised because
of a defaullthat occurs afrerthe commencement of this Act.

91.

Effect ofconveyance on sale

(1)

A mortgagee exercising the power of sale confened by this Act
has, in the case of unregistered land, power by deed or instnrment in writing to
convey to and vest in the purchaser the properfy sold for all the interest (including
the legal interest) in it that the mortgagor had power to diqpose of freed from all
interests and rights to which the mortgage has priority but subject to all interests
and rights that have pnority to the mortgage.

Ø

If a mortgagee exercising the power of sale conferred by this Act
registers a transfer of the property sold under the Land Title Act,the interest of the
mortgagor in the property passes to the transferee freed and discharged from the
mortgage and from all interests and rights to which the mortgage has priority but
subject to all estates, interests and rigþts that have priority to the mortgage.

92.

hotection of purchasers

(1) If a conveyance
confened by this

Ac!

is made in the exercise of the porwer of sale
the title of the purchaser is not impeachablJon the ground

that-

(a)
(b)
(c)
(d)

no

case had a¡isen to authorise the sale;

due notice was not given;
leave ofthe Court, ifrequired, was not obAined; or
the power was otherwise improperly or inegularly exercised.

Ø

A purchaser is not, either before or on conveyance, to be concemed
to see or inquire whether the power of sale refened to in subsection (1) is
authorised or properiy or regulariy exe¡cised but a person who suffe¡s loss or
damage by the power has a remedy in damages against the person exercising the
porüer.
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93.

Application of proceeds of sale

(1)

The proceeds from the sale of land by a mortpgee entitled to the
benefit of an oveniding statutory charge a¡e to be-

(a)

first

-

applied

in payment of the costs, charges and expenses

properly incuned by the mortgagee as incident to the sale;

(b)

-

secondly
applied in payment of any money owing to a person
entitled under a law of the Commonwealth to priorrty over an

overriding statutory charge;

(c)
''

-

applied in payment of any money owing to a mortgagee
entitled to the benefit of a prior ovemidingsatutory charge hãving

thirdly

priority;

(d)
(e)

applied in payment of the money owing to the mortgagee
entitled to the benefit of the ovemiding statutory charge; and

fourttrly

-

-

fi:rttrer in accordance with subsection (2Xb), (c), (d), (Ð and (g)
(in that sequence).

Ø

The proceeds from the sale of land received by the mortgagee in

(a)

fi¡st applied in payment of the costs, charges and expenses
properþ incr.rred by the mortpgee as incident to the sale;

(b)

secondly- applied in payment of money owing to a person entitled
under a law of the Commonwealth to priority over a statutory

any other case ùe to

be-

-

chatge;

(c)

thirdly

(d)

fourthly applied in payment of a prior mortgage, if any, if the
mortgagee entitled to the benefit of the mortgagp has concurred in
the sale and has executed a discharge of the mortgage;

(e)
(Ð

fifthly-

(g)

applied in payment of money owing to a mortgagee
entitled to the benefit ofa registered overriding statutory charge;

-

-

applied in payment of the money owing to the mortgagee;

sixthly- applied in payment of any subsequent mortgages in order
oftheirpriority; and

-

seventhly
in the case of any residue of the proceeds, paid to the
person entitled to receive or give receips for the proceeds of sale of
the land.
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94.

Provisions as to exercise ofpower ofsale

(1)

The power of sale confer¡ed by this Act may be exercised by any
person entitled to receive and give a discharge for the mortgage money.

Ø

The power

of

sale conferred by ttris

Act does not affect the right of

foreclosu¡e.

(3)

Subject to section 90, the mortgagee is not answerable
involwrtary loss that happens in connection with the exercise or execution

(a)
(b) '
(c)

for

any

of-

the power of sale conferred by this Act;
a trust relating to the sale of the mortgaged property;

a power or provision contained

or

in the instument of mortgage that

relates to the exercise of the power of sale.

(4)

At any time after the power of

sale conferred by this Act has

become exercisable, the person entitled to exercise the power may demand and
recover from anothff person, who is not a person who has an interest in the
mortgaged property in priority to the first-mentioned pason's mortgage, all the
deeds and documents relating to the property or to the title to the property which a
purchaser under the power of sale would be entitled to demand and recover from
the other person

95.

Mortgagee's receipts discharges etc.

(l)
(a)

The written receipt of a mortgagee is sufficient dischæge

for-

any money realised under the exercise of the power

of sale

confened by this Act; or

O)

any money or secwities secu¡ed by the mortgape's mortgage,

and a person paying or transferring the money or securities to the mortgaçe is
not to be concerned to inquire whether any money remains due under the
mortgage or to see to the application of the money or securities paid or

tansferred.

Ø

Money ¡eceived by a mortgagee under a mortgage or from the
of secu¡ities comprised in the mortgagp are to be applied in the like
Íunner as if it was money received by the mortgagee arising from a sale under
the power of sale conferred by this Act except that ttre costs, charges and
expenses payable a¡e to be the costs, charges and expenses properly incr¡rred in
proceeds

recovering and receiving the money or secr¡ities and in converting secu¡ities into
money instead of those incurred as incident to sale.
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96.

AppointmenÇ lnwerq remuneration and duties of receiver

(1)
a

receiver-

(a)

A mortgagee who is entitled to appoint a receiver must not appoint

until the mortgagee has become entitled to exercise the power of
sale confened by an Act; and

(b)

unless by writing.

Ø

A receiver is to be taken to be the agent of the mortgagor and the
mortgagor alone is responsible for the receiver's acts or defaults unless the
instument of mortgage provides othenrise.

(3)

A person paying money to the receiver is not to be concemed to
inquire whether the receiver is authorised to act.

(4)

A mortgagee rnay, by rüriting remove the receiver and appoint

a

new receiver.

Divßían 3-Foreclosure

97.

Exercise of mortgagee's right of foreclosure

A mortgagee may not exercise the mortgagee's right of foreclosu¡e unless
the mortgagee does so in accordance with this Division or section 72 of the Land
Title Aa.

98.

Sale by Registrar-General

(1) rf(a)
(b)
(c)

a mortgagor has defaulted in paying the princþal money or interest
and the default has continued for at least 6 months;

notice requiring payment of the amount that constitutes the default
has been served on the mortgagor in accordance with section
8e(1Xa);

the mortgagee has, within the immediately preceding 2 years,
exercised the mofgaçe's power of sale and offered the property
for sale at public auction;

(d)
(e)

the amount of the highest bid at the auction was less than the
amount of money owing to the mortgagee and the costs, charges
and expenses incident to that exercise of the power of sale;
notice in urriting of the mortgagee's intention to apply for an order
for foreclosue has been served on the mortgagor and each person
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who has a registered interest in the mortgaged property subsequent
to the interest ofthe mortgagee,
the mortgagee rnay, in a form approved by the Regisfrar-General, apply to the
Registrar-General to offer the mortgaged property for sale by private contact_

Ø

On receiving an application under subsection (1), the Registrar-

General must publish once in each of 3 successive weeks a notice in a newspaper

in Da¡win and, if the mortgaged propety is outside Darwir¡ in a
newspaper circulating in the district whe¡e the property is located offering the
propedy for sale by private contact.
circulating

(3)

The Registæ-General's notice is to speciff the date after which the
mortgageb may apply to the court for an order for foreclosure if the property does
not sell.

(4)

The date is to be at least one month after the date of the edition
the newqpaper in which the notice is first published.

of

(5)

The mortgaged property is not to be sold under this section unless
its sale will realise an amount equal to or more +han the amount of money owing
to the mortgagee and the costs, charges and expenses incident to the sale,
inciuding the costs and expenses incuned by the Registar-General.

(6)

Subject to this section, sections 9I,92,93,94 and 95 apply to the
extent necessary to and in relation to a sale of mortgaged property under this
section as if a refe¡ence in those sections to a mortgagee exercising his or her
power of sale of a mortgaged property wete a reference to the Registrar-General
selling a mortgaged property under this section.

99.

Order for foreclosure

(1) rf(a)
(b)
(c)

the Registar-General has published a notice under section 98(2)
of;tering the property for sale by private contract;
the date specified in the Regisfrar4eneral's notice has passe{ and
the mortgaged property has not sold,

the mortgagee may apply to the Court for an order for foreclosure.

Ø
(a)

Before making the order for foreclosure the Court must
be satisfiedthat-
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(Ð

the mortgagor has defaulted in paying the principal money

or interest and the default has continued for at least

6

months;

(ü)
(üÐ

notice requiring payment of the amount th¿t constitutes the
default has been served on the mortgagor in accordance with
section 89(1Xa);

the mortgagee has, wittlin 2 years before making the
application to the Registrar-General under section 9g(1),
exercised the mortgagee's power
properly for sale at public auction;

(iv)
(v)

(vi)

of

sale and offered the

the amount of the highest bid at the auction was less than the
amount of money owing to the mortgagee and the costs,
charges and expenses incident to the sale;

notice in vriting of the mortgagee's intention to appty for an
order for foreclosure has been served on the mortgagor and
each person who has a registered interest in the mortgaged
property zubsequent to the interest of the mortgagee;

the Registar-General has published a notice under section
98(2) otreringthe proper.fy for saie by private contact;

(viÐ the date specified in the RegisEar-General's

notice has

passe$ and

(viü)

the mortgaged property has not

sols

(b)

determine the market value of the mortgaged property;

(c)

determine the market value of each registered interest
mofgaged property that has priority to the interest

in

of

the
the

mortgagee; and

(d)

determine the value of each registered interest in the mortgaged
properly zubsequent to ttre interest of the mortgagee that represents
the proportion that the value of that interest is in relation to the
amount of the ma¡ket value of the mortgaged property less the
money owing to the mortgagee, the afiþunt of the market value of
any pnor registered interests and the costs, charges and expenses of
the mortgagee in exercising the mortgagees right of foreclosure and
selling the propefy; and

(e)

identify any other interests in the mortgaged property

(3)

On complyingwith subsection (2), the
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(a)
(b)

,' ,

may make the order for foreclosrue; and

if the Cou¡t makes the order for foreclosure

-

(Ð

must make the orders it considers just to ensure that the
mortgagee will either pay to each person who has a
registered subsequent interest the amount representing the
value of the interest established by the Court under
subsection (2)(d) or offer the psrson security for the
repayment ofthat amount; and

(ü)

must make the orders it considers just in relation to the other
interests in the mortgaged property and the payment of the
costs, charges and expenses of the mortgagee in exercising
the mortgage's right of foreclosure.

100.

Efrect oforderforforeclosure

On the registation of an order for foreclosrue, the mortgaged property
vests in the mortgagee free of all of the interest of the mortpgor, including all
right and equity of redemptior¡ and any other person's interest in the prop€rty
other

than-

(a)
(b)

a lease, easement or restrictive covenant to which the mortgagee
has consented in writing or to which the mortgagee is a party; or
a mortgage, statutory charge, easement or other

right that is binding

onthe mortgagee.

101.

Coexisting rights of mortgagee under prior nortgage

(1)

hr this sectio4 "prior mortgagee" means a mortgagee who is
entitled to the benefit of a mortgage that has priority over ttre mortgage in respect
of which the mortgagee exercises his or her right of foreclosr¡re.

Ø

Until an order for foreclosu¡e is registered" a prior mortgagee of the
propefty the subject of the order has the same rights and remedies at law and in
equity that the prior mortgagee would have had if the legal estate in the property
was vested in the prior mortgaçe and the mortgagor had a right of quiet
enjoyment of the property for as long as the mortgagor does not default in the
payment of an amount of principal money or interest or in the observance or
fulfilment of another provision contained in the mortgage document or implied by
this or another Act.

(3)
(a)

Nothing in this sectionaffects the right of a prior mortgagee to exercise the mortgagee's
right of foreclosure in accordance with this Division;
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(b)

(c)
102.

until the regisfration ofan order for foreclosure-has the effect of
making a prior mortgagee of property the subject of the order that is
leased land liable for the payment of rent unde¡ the lease or the
observance or fulfil¡nent of any other term of the lease; and
affects the rights or liabilities of a prior mortgagee after the
registation ofthe order for foreclosure.

Application of Division

(i)
(a)
"
(b)

This Division appliesto mortgages made before and after the commencement of this Act;
and

only in respect of a mortgagor's default in the payment of principal
money or interest that occrus after the commencement of this Act.

Ø To avoid doubt, on the commencement of this Act sections 140,
141 and 142 of rhe Real Properry Act, as in force immediately before the
commencement of the Land Title Act, corúirtue to apply in respect of a
mortgagor's default in the payment of principal money o¡ interest that occurs
before the commencement ofthat Act.
Divßion

103.

4

-

Míscelløneous

Etrect of advance on joint account

(1) rf(a)

in a mortgage or an obligation for payment of money, or a transfer
of the mortgage or obligation, the sum or a part of the sum
advanced or owing is erpressed to be advanced by or owing to one
or more persons out of money or as money belonging to them on a

joint account; or

(b)

a mortgage or an obligation for the payment of money, or a transfer

of the mortgage or obligatiog is made to one or more persons
jointly,
the mortgage money or other money or money's worth due to those persons on
the mortgage or obligatior¡ is, as between them and the mortgagor or obligor, to
be taken to be and to rernain money or money's worttr belonging to those persons
on

ajoint account.

Ø

Despite any notice to the payer of a severance of the joint account,
the receipt in writing of the survivors or last survivor of the persons refened to in
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zubsection (1), or of the personal representative of the last survivor, is a complete
discharge for all money or money's worth.

(3)
(a)
(b)

This section-

applies only to mortgages made or oblig¿tions created after the
corrmencement of this Act;
applies oniy to the extent that a contary intention is not expressed
in a mortgage, obligation or transfer of a mortgage or obligation;
and

(c)

',
(3)

has effect subject to the terms of the mortgage, obligation or
tansfer.

If a mortgage is registered under an Act and that Act provides for
registration of a record of death or of a record of tansmission by or on deatl¡ this
section has effect only if the record is registered as provided by ttrat Act.

lM.

Obligation to transfer instead of discharging mortgage

(1)

If a mortgagor is entitled to redeen¡ the mortgagor has power to
require the mortgagee, instead of discharging to tra¡sfer the mortgage to a thi¡d
person (as the mortgagor directs) on the terns on which the mortgagee would be
bound to discharge.

Ø

The mortgagee must comply with the requirement

of the

mortgagor.

(3)

The right of the mortgagor conferred by this section belongs to and

is capable of being enforced by each mortgagee or the mortgagor despite any
intermediate mortgage, but a requisition of a mortgagee prevails over a
requisition of the mortgagor and a requisition of
requisition of a subsequent mortgagee.

(4)
(a)
(b)

This section does not

prior mortgagee prevails over a

apply-

in the case of a mortgagee being or having been in possession; or

in the case of a mortgage which contains

(Ð
(ü)

-

a valid and enforceable covenant or condition in favour of

the mortgagee
mortgagor; or

in restaint of the tade or business of

the

any other collateral benefit or advantage in favour of the
mortgagee.

(5)

a

This section-
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(a)
(b)
105.

applies to mortgages m,ade before or after the commencement
this Act; and
has effect deqpite any term of a mortgage to the

of

contary.

Relief against provision for acceleration of payment

(1)
(a)
(b)

If default

has taken place

-

in the payment of an instalment of principal or interest due under a
mortgage; or
in the observance of a covenant or obligation in a mortgage,

I

and under the terms of the mortgage an accelerated sum may or has because of
the default or ofthe exercise on default ofan option or election conferred by the
mortgage become due and payable, the mortgagor is entitled to relief r:nder this

section

Ø

A mortgagor who, at any time before

sale by the mortgagee or
before the commencement ofproceedings to enforce ttre rights of the mortgagee-

(a)
(b)

perfonns the covenant or
taken place; or

obliption in respect of which default

has

tenders to the mortgagee, who accepts payment of the amounts of
the instatnent in respect of which default has taken place and the
reasonable expenses incuned by the mortgagee,

is relieved fromthe consequences ofthe default.

(3)

A mortgagor who, in any proceedings brought to enforce the rights
of the mortgagee or brought by the mortgagor-

(a)
(b)

gives an undertaking to the Cor¡rt
obligation; or

to perform a covenant or

an

tenders orpays into Court the amount of an instalment;

in respect of which default has taken place, may apply to the Cor¡¡t for relief from
the consequences ofthe default.

(4)

If a mortgagor makes an application for relief, the Cou¡t may grant
or refl¡se relief as the Court having regard to the conduct of the parties and all
other circumstances thinls just and" in doing so, rnây stay any proceedings
brought by the mortgagee or ottrerwise or rnay grant relief on the terms it thinls
just including the payment of any reasonable expenses of ttre mortgagee and the
payment of costs.
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(5) If

in granting relief under subsection (4) the Cowt has stayed
proceedings for the enforcement of the rights of the mortgagee, the Court may, on
applicatio4 remove the stay of proceedings if the mortgagor defaults in carrying
out an undertaking refened to in subsection (3).

(6)
(a)
(b)

This sectionapplies to mortgages made before or after the commencement
this Act

of

applies only to a default occurring after the commencement of this

Act; and

(c)

'

has effect despite any tefin of a mortgage to the contary.

(7)

kr this sectio4 "accelerated sum" means the whole or part of
principal or interest secured by a mortgage other than an instalment referred to in
subsection (1Xa).

106. Mortgagee accepting Ínterest on overdue mortgage not to call up
without notice

(1) rf(a)

the mortgagor has made default in payment of the principal sum at
the expiry of the term of the mortgage or a period for which it has
been renewed or extende{

(b)
(c)

the mortgagee has accepted payment of interest on the sum for a
period of not less tÌran 3 months after the default was made; and

the mortgagor continues to perform and observe all covenants
expressed or implied in the mortgage other than the covenant for
payment of the principal surn,

the mortgagee is not entitled to

(d)
(e)
(Ð

-

take proceerlings to compel payment of the sum or for foreclosure;
enter into possession; or
exercise a power of sale,

without gving to the mortgagor not less than 30 days notice of the mortgagee's
intention to do so.

Ø No purchaser from a mortgagee exercising the mortgagee's power
of sale is to be concemed to inquire whether the mortgagee has accepted interest
because ofa default referred to in subsection (1).
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(3)
(a)
(b)
(c)

This sectionapplies to mortgages made before or after the commencement
this Act;

of

applies only if default has occu¡red after the commencement of this
Act;and
has effect despite any term of a mortgage to the contary.

107. rnterest of mortgagor not seizable on judgment for mortgage debt

(1)

If a court gives judgment in favor.¡r of a creditor for a debt secu¡ed
by mortgaþe, the interest of the mortgagor in the mortgaged properry is not to be
taken in execution ofthe judgment.

Ø This section applies(a) to the execution of a judgment

given before

or after the

corrlmencernent of this Act; and

(b)

despite any tefin of a mortgagp to the contary.

108. AbolÍtion of consolidation

of mortgages

Q)

This section-

(a)

has effect despite any tetm of a mortgage to the contary; and

(b)

applies only

if the

mortgages referred to

in subsection (1) are, or

one ofthem is, made after the commencement of this Act.

109. sale of mortgaged property

in

foreclosure

(1)

proceedings

for

redemption or
fty

COÍlmenCeS

or

redemption

of

redemption.

&
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subsection (4), as it thinks just, including the deposit in the Cor¡rt of a reasonable
sum fixed by the Court to meet the expenses of sale and to secu¡e performance of
the terms.

(3)
(a)

,'
(b)
(4)

Subsection (2)

applies-

despite-

(Ð

the dissent of a person other than a person refened to in that
subsection to the sale of the mortgapd property; or

(ü)

that ttre mortgagee or person interested in the mortgage
money or the right of redemption does not appear in the
proceedings; and

without requiring the Court to allorv time for redemption or for
payment of any mortgagedmoney.

In

proceedings brought

by a person
may-

interested

in the right of

redemption and seeking a sale, the Court

(a)
(b)
(c)

on the application of a defend¿nt - direct the plaintiff to give
security for costs as the Cor¡rt thinls just;
grve the conduct

ofthe sale to a defendant; and

give the directior¡s

it

thinks just in respect

of the

costs

of

a

defendant.

(5)
(a)

hr any case where this section applies, the Court

direct

a

may-

sale without previously determining the priorities of

encumbrancees;

(b)

make an order in

(Ð
(ü)

favou¡ofapurchaser-

vestingthe mortgaged property; or
appointing a person to convey the properfy, whether or not
subject to an encumbrance; or

(c)

in the case of an equitable mortgage, seate and vest a legal interest
in the mortgagee to enable the mortggee to cafry out a sale of the
mortgaged property as if the mortgage had been made by deed or
instument by way of legal mortgage.

(6)

This section applies

to

actions brought before

commencement of this Act.
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(7)

kr this sectior¡ "mortgaged property" includes the interest which a
mortgagee would have power to convey if the mortgagee was exercising the
power of sale conferred by this Act.

110.

Realisation of equitable charges by the Court

(1)

If an order for sale is made by the Cou¡t in relation to an equitable
mortgage of land, the Court may, in favour of a pruchaser, make an order-

lan{

(a)

vestingthe

(b)

appointing a person to convey the

(c)'

creating and vesting in the mortgagee a legal interest in the land to
enable the mortgagee to carry out the sale,

lan{ or

in like manner as if the mortgage had been created by insmrment or deed by way
of legal mortgage, but without prejudice to ær encumbrance having priority to the
equitable mortgage urless the encumbrancee consents to the sale.

Ø

This section applies to equitrable mortgages made or arising before
or after the commencement of this Act.

111.

Payment of mortgage money to Public Trustee in case of absent or
unknown mortgagees

(1)

The Public Tnrstee may receive money on behalf of a mortgagee or

the estate of a mortgagee

(a)
(b)
(c)

is

who-

dea{

cannotbe

foun{ or

is incapable of executing a discharç of the mortpge.

Ø

The Public Trustee may require a person at whose instance the
Public Trustee proposes to exercise the Public Trustee's power under subsection
(l) to undertake to indemniS the Public Trustee in respect of the costs or
liabilities inctmed in connection with or by reason of the exercise of the power.

(3)
(a)

Money received by the Public Trustee under subsection (1)

for the purposes of the mortgage and section

is-

Il2, to be taken to

have been paid to the mortgagee; and

(b)

to be held by the Public Trustee on trust for the mortgagee or other
person entitled to the money.
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ll2.

Discharge of mortgage by Public Trustee

(1) If all the money secu¡ed by a mortgage has been paid by the
mortgagor, and the mortgagee (a) isdea{
(b) caffiotbe foun{ or
(c) is incapable of executing a discharge of the mortgage,
the Public Trustee may execute a dischæge ofthe mortgage.

(2), The Public Trustee may require a person at whose instance the
Public Trustee proposes to exercise his or her power under subsection (1) to
undertake to indemni$ the Public Trustee in respect of the costs or liabilities
incurred in connection with or by reason of the exercise of the power.
(3)

A discharge executed under subsection (1) has the same effect as a
discharge executed by the mortgagee except tlnt it is not to operate as a discharge
ofthe personal covenants of the mortgage.

(4) h

the case of a mortgage to secr¡re contingent liabilities or to
secure both the payment of money and contingent liabilities, the reference in
subsection (1) to all the money secu¡ed by a mortgage that has been paid is or
includes (as the case requires) a refere,nce to any of those contingencies that have
become incapable of occr:rring.

fß.

Subsequent mortgagees may redeem

prior mortgages

etc.

(1)

If the money secrued by a mortgage falls due and the mortgagee
requires payment of the money, it is lawflrl for any other mortgagee of the same
property to tender and pay to the mortgagee requiring the payment the money due
onthe mortgage.

Ø

On the payment of money under subsection (1), the mortgagee
making the payment is entitled to a üansfer of the interest of the mortgagee
requiringthe payment.
PART

8

-LEASES AI\D TENAI\TCIES
Divßion 1-ApplícøÍon

ll4.

This Part applies subject to Housíng
and Re sídenlÍal Te n øn ci e s A cl

(1)

Ifa

Act

Commercíal Tenancies Act

provision of or under this Part and a provision of or under the
Housing Act,the Commercial Tenancies Act or the Residential Tenarrcies Act are
capable of applying to or in relation to a lease or tenancy, the provision of or
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under the Housing Act, Commercial Tenancies Act or the Residential Tenancies
Act appheü and the provision of or under this Part does not apply, to or in relation
to the lease or tenancy.

Q)
(a)

To avoid

doubt-

Il5, I20, I2L, I22, I23(l),(2) and (5), I24, L2S, 126, 127,
I28,129,130, 131, r32, r33,135, 139, 140, r41,142 and 143
apply to tenancies within the meaning of the Residential Terancies
sections

Act,

(b)
',

117,lI8,IL9, l23Q) and (4), I34, I37, 144, l4S,
146,747, I48, I49,150,151 and i52 do not apply to tenancies
within the meaning of the Residential Tenancies Act,

(c)

sections 115, 116, LI7, ll8, 119, 120, I2l, I22, I23, 124, I2S,
126, r27, Lzg, I29,130, 131, r32, r33, 134, r35, r37, r3g, 140,
l4l, 142,143 and 151 apply to leases within the meaning of the
Commercial Teru ncies Act and

(d)

I44, 145, 146,147, 148, 149 and 150 do not apply to
leases withinthe meaning of the Commercial Tenancies Act

sections 116,

sections

Divßíon 2-Nghß, powers and obligøions

115. Abolition oî. intqesse termíni

as

to reversionary leases and leases for

lives

(1)

The doctrine of interesse terminí is abolished.

Ø

On the commencement of this Act, all terms of years absolute are,
whether the interest is created before or after that commencement, capable of
taking effect at law or in equity, according to the inte¡est or powers of the grantor,
from the date fixed for commencement of the term without actual enty.

(3)

On the commencement of this Act, a term at a rent or granted in
consideration of a fine that is limited to take effect more ¡han 2I years from the
date of the instrument purporting to create it is void.

(4) A contract made afrer the commencement of this Act for the
prr¡pose of creating a term referred to in subsection (3) is void.

(s)

Subsections (3) and (4) do not apply to a term

(a)

takes effect in equity under a settlement; or

(b)

is created out of an equiable interest under a settlement or under an
eçitable power for mortgage, indemnity or othe¡ üke purpose.
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(6)
(a)

Nothing in subsections (1) and (2)
prejudicially affects ttre right of

(Ð
(ü)
O)

-

a person

to-

recoverrerit; or
enforce ortake advantage ofany covenants or conditions; or

in the case of terms or interests created before the commencement
ofthis Act- operates to vary statutory or other obligations imposed
in respect of those tenns or interests.

Ø

The rule of law that a legal terrn, whether or not being a mortgage
ternr, may'be created to t¿ke effect in reversion expectant on a ionger term is
confimred and nothing in this Act affects the operation of that ruie.

(8)
(a)
(b)
(c)

In this section "term of years" includes

aterm for
a

term for

less than
a

-

ayear;

year, or years, and a part ofa year; and

atermfromyearto year.

116. Voluntary

waste

(l)

A lessee mustnot commit voluntary waste.

Q)
(a)
(b)
(3)

Nothingin zubsection

(1)-

applies to a lease without impeachment of waste; or

affects a licence or otherright to commit waste.

A lessee who contavenes or fails to comply with subsection (1) is
Iiable in damages to the reversioner but tlris section imposes no criminal liability.

(4)

This section does not affect the numner in which a tenancy at

will

may be determined.

ll7.

Oblþations of lessee

(1)

Subject to this Act unless otherwise agreed there is, in every lease
commencement of this Act, implied the following
obligations by the lessee wittr the lessor:

of land made afre¡ the

(a)

that the lessee

will pay the rent reserved at the time mentioned in

the lease;
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(b)

if

during the term of the leæe and as ofren as it occurs, the
of the leased premises are destroyed or
damaged by fre (without fault on the part of the lessee), flood"
lighhing, storrn, or tempest so that the premises is rendered ufrt
for the occupation and use of the lessee, the rent reserved, or a
proportionate part ofthe rent according to the nature and extent of
the damage sustained, abates and all remedies for recovery of the
that,

leased premises or a part

rent or the part ofthe rent are suspended r¡ntil the leased premises is
rebuilt or made fit fo¡ the occupation and use of the lessee;

(c)
,

'

that the lessee is to, at all times during the term of the lease, keep
and, at the termination of the lease, yield up the leased premises in
good and tenantable repair having regard to their condition at the
commencement of the lease, damage from fire, flood" lighfrring,
storm and tempest and from reasonable wea¡ and tear being
excepted-

case

Ø The obligation specified in subsection (l)(c) is not implied in the
of a short lease of premises for the purpose, or principally for the purpose, of

human habitation.

(3)

In the case of a lease by deed, an obligation implied by this section

takes effect as a covenant.

118. Obligations in short

(1)
(a)

(b)

leases

In a lease ofpremises that is a short lease there is an obligation-

on the part of the lessor of premises leased for the purpose, or
principally for the purpose, of human habitation to provide and
maintain the premises, or the part of the premises that is let for that
purpose, in a condition reasonably fit for human habitation; and
onthe part ofthe lessee-

(Ð
(ü)

to care for the leased premises in the manner of
tenæt; and

a reasonable

to repair damage caused by ttre lessee or by persons coming
on the premises with the lessee's permission.

a)

This section applies-

(a)

to leases made afterthe commencement ofthis Act; and

(b)

despite anyttring in this

Act or any term of an agreement to

contary.
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119.

Powers of lessor

(1)

Unless othenrise ageed there is in every lease of land made after
the commencement of this Act implied the following powers in the lessor:

(a)

,,

that the lessor may, by the lessor or the lessor's agents, dr:ring the
term of the lease at a reasonable time of the day, on giving to the
lessee 2 days previous notice in writing of the lessor's intention to
do so, e,nter on the leased premises and view the state of repair of
the leased premises, and may serve on the lessee, or leave at the
lessee's last lnown place of residence in the Territory or on the
leased premises, a notice in writing of a defect requiring the lessee,
within a reasonable time, to repair the defect in accordance with the
covenants or obligations expressed or implied in the lease;

(b)

that, if the lessee fails to repair a defect in accordance with a notice
under paragraph (a), the lessor may enter the leased premises and
execute the required repair or repairs;

(c)

tlnt the

lessor may, by the lessor or the lessor's agents, at all

reasonable times during the term of the lease, with worþersons
and others and all necessary materials and appliances, enter the
leased premises or a part of them for the purpose

of-

(Ð

complying with an Act or an instnrme,nt of a legislative or
adminisûative character affecting the premises, or a notice
serr¡ed on the lessor or lessee by a licensing body, a local

govenilnent body or any other competent authority,
involving the removal or destruction of noxious weeds or
animals or the carrying out of repairs, alterations or wo¡ks of
a structural character which the lessee may not be bound" or
if boundmay fail, to do; or

(ü)

exercising the powers and authorities of the lessor under the
lease;

(d)

that, subjectto section

(Ð

I37,tf-

the rent or a part of it is in a¡¡ears for not less than one
month (alttrough no formal dem¿nd has been made for its
payment); or

(ü)

default is made in the fulfrlment of a covenant, obligatior¡
condition, or other term of the lease, expressed or implie(
to be perfonned or observed on the part ofthe lessee, and
continues for not less than 2 months, or the repairs required
by a notice under pæagraph (a) are not completed within the
time specified in the notice,
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the lessor may re-enter the leased premises (or a part of

the

premises in the name of the whole) and determine the estate of the
lessee in the premises.

Ø

The removal or destruction of noxious weeds or animals or the
repairs, alterations, and works refened to in subsection (l)(c) a¡e to be canied out
by the lessor without undue interference with the occupation and use of the leased
premises by the lessee.

(3)

The operation of subsection (1)(d) does not exempt the lessee from

liability in respect of the breach or non-observance of a covenant, obligatior¡
condition or other tsrm refer¡ed to in ttrat paragraph.

120.

Slirort forms of covenants and obligations of lessees

(1)

If a lease that expressly refers to Schedule 2 contains a fonn of
words specified in Colurnn 1 of the Schedule, the fomr of words is to be taken to
inply and to be read as implying in the lease the obligation by the lessor or lessee
with the lessee or lessor, as the case may be, specified opposite the form of words
in Column2 ofthe Schedule.

Ø A form of words specified in Column t of Schedule 2 may be
varie4 qualified or made subject to a limitation by the addition or omission of
words.

(3) If a lease contains a forrr of words specified in Column 1 of
varie{ qualified or subject to a limitatior¡ the words that would
give eflect to the variatior¡ qualification or limitation are to be taken to be added
to or omitted from the obligation specified opposite in column 2 of the schedute
and the obligation is to be read as if it were varie4 qualified or limited in the
Schedule 2 that is

corresponding manner.

(4)

In the case of a lease by deed, an obligation implied by this section

t¿kes effect as a coven¿nt.

(5)

This section applies only to leases made after the commencement

ofthis Act.

l2l.

Cases in which statutory obligations or poryers not implied

If on the face of a lease it appears tbat a form of words contained in
Column 1 of Schedule 2 has been str¡ck out, sections ll7 and 120 do not apply to
i¡rply in the lease the obligation specifred opposite the form of words in Column
2 ofthe Schedule.

l?2.

Lessee to give notice of eiectment to lessor

(1)

Alessee-
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(a)

to whom there is delivered a writ, originating summons or other
process for the recovery of premises leased to or held by the lessee;

or

(b)

who knows tlnt a writ, originating sunmons or other process for
the recovery of the premises has been served,

must immediately give notice to the lessor or the lessor's agent of the delivery or
service ofthe process.

Ø

If the lessee fails to give notice to the lessor or lessor's agent under
subsection (1), the lessee is liable to the person from whom the lessee holds the
land for ar¡y damages sustained by the person because of the lessee's failure to
give notice.

(3)

Damages recoverable under subsection (2) may be recovered by
proceedings in a cou¡t of competent jurisdiction.

123.

Provisions as to covenants to repair

(1)

Subject

(a)

keep or put premises in good repair during the currency of a lease;

subsection Q), damzges for breach of a covenant,
obligation or agreement, whether express or implied or general or specific, to-

to

o1

(b)

leave or put premises in good repair at the termination of a lease,

(if any) by which the value of the reversion (whether
immediate or not) in the premises is diminished owing to the breach of the
covenant, obligation or agreement.
a¡e not to exceed the amount

Ø

Damages are not recoverable for a breach of a covenant, obligation
or agreement to leave or put premises in good repair at the termination of a lease
if it is strown that at or shortly after the termination of the lease

-

(a)
(b)

the premises, in whatever state of repair they might be, would be or
have been pulled down; or
structural alterations would be or have been made to the premises
that would render valueless the repairs covered by the covenant

obligation or agreement.

(3) A ri&t of re-enûry or forfeiture
obligation or agreement refened to
unless the lessor proves

in

for a breach of a

subsection

that-
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(a)

a notice hæ been served on the lessee

I37

in accordance with section
lnown at the time of or

and the service of the notice was
shortly afrer the service of the notice by

-

(Ð
(ü)

the lessee;

an

under-lessee holding

under an under-lease which

reserved a nominal reversion only to the lessee; or

(üÐ

the person who last paid the rent due r¡nder the lease either
on the person's own behalf or as agent for the lessee or
under-lessee; and

(b)

'

a period of time reasonably suffrcient to enable the execution of the
repairs has þsed from the time when the fact of the service of the
notice became lsrown to the lessee, under-lessee or person and the
exercise ofthe right ofre-entry or forfeitr¡¡e.

(4)

If a notice refened to in subsection (3)(a) is sent by post in a
registered letter addressed to a person at the person's last known place of
residence in or out of the Territory and the lette¡ is not returned through the post
office undelivered" the person is, for the pr:rposes of that provisioq unless the
contary is p,rover¡ to be taken to have had knowledge of the fact that the notice
had been senred from the time when the letter would have been delivered in the
ordinary course ofpost.

(5)

This section applies to leases whether created before or after the
commencement of this Act.

lA.

No seizures of goods to recover unpaid rent

(1)

If, on the commencement of this Act, a lessee is in arrea¡s with the
rent, the lessor is not entitled to enter onto the leased premises and seize goods of
the lessee for the purpose ofrecovering unpaid rent.

a)
(a)

This section appliesin relation to leases made before or after the commencement of this

Act; and

(b)

despite any tetm of a lease to the contary.

125. Abolition

of replevin and distress for rent

The actions of replevin and disfess for rent are abolished.
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Divßion

126.

3

- Sunmders, assignments and wøiver

Head le¿ses may be renewed without surrendering under-leases

(1)
(a)
O)

Subjecttothis sectior¡

if-

a lease is sur¡endered for the pu¡pose of being renewed; and

a new lease is ganted by the lessor under the surendered lease in
respect of the premises held under that lease,

the new leæe is, without the surrender of the underleases derived out of the
surrendered lease (if any), as good and valid for all intents and purposes as if
those undefleases hadbeen sune¡rdered on or before the making of the new lease.

Ø

A person in whom an estate for life or lives or for years is vested
because of the renewal of a lease, or the person's executor or adminisûator, is
entitled to the rents, covenants, obligations and duties and has the remedies for
the recovery ofthe rents, covenants, obligations and duties, and the under-lessees
(if any) hold and enjoy the premises leased under the respective under-leases as if
the original lease u¡der which the underleases were dedved continues to have
effect.

(3)

If a lease is renewed, the head landlord is entitled to the same
remedy of e,ntry in and on the premises comprised in an under-lease for the rents
and duties reserved by the new lease (so far as those rents and duties do not
exceed ttre rents and duties reserved in the lease out of which the underlease was
derived) as the head landlord would have h¿d if the former lease had continued to
have eflect or the r¡nder-lease had been renewed unde¡ the new lease.

(4)

In the case of a registered lease ofregistered land, this section has
effect subject tothe Land Trtle Act.

127. hovision as to attornnents

(1)
(a)

as to tenants

If land is subject to a lease, theconveyance

of a

reversion

in the land expectant on

the

determination ofthe lease; or

(b)

grant or conveyance

ofa rent charge to

issue or issuing out

ofthe

land,

is valid without an attomment ofthe lessee.

(1)-

Q)

Nothing in subsection

(a)

affects the validity of a payment of rent by the lessee to the person
making the conveyance or grant before notice of the conveyance or
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grant

is given to the lessee by the person entitled under the

conveyance or grant; or

(b)

renders the lessee liable for a breach of coven¿nt to pay rent
because of the lessee's failu¡e to pay rent to the person entitled to
receive the re,nt under the conveyance or grant before notice of the
conveyance or grant is givento the lessee.

(3)

An attomment by the lessee in reqpect of land to a person claiming
to be entitled to the interest of the lessor in the land is void unless made with thé
consent ofthe lessor.

,
(a)
(b)
(4)

(c)

Subsection (3) does not apply to an attomment

-

made under an order of a court of competent jruisdiction;

to a mortgagee by a lessee holding under a lease
mortgagor ifthe right ofredemption is barred; or

from

the

to a person ridrtfully deriving title under the lessor.

128. \ilhen reversion

on lease is surrendered etc. next estate is to be taken

to be reversion

(1) If the reversion expectant on a lease of lãnd is sr¡rrendered or
merges, the estate tbat for the time being confers the next vested right to the land
as against the lessee under the lease is to be taken to be the reversion expestant on

the lease for the pu¡pose and to the extent of preserving incidents to and
obligations on the reversion tbat, but for the su¡render or merger of the lease,
wouldhave subsisted

Ø
(a)
(b)
(c)

This sectionapplies to leases made after the commencement of this Act;

applies to leases made before the commencement of this Act that
are surrendered or merge after that commencement; and

in the case of a registered lease - has effect subject to, and to the
extent only that it is consistelrt witþ the provisions of the Land
Title Acr.

l2g.

Apportionment of conditions on severance

(1)
(a)

Despite

the-

severance

by

conveyance, su¡render

or

otherwise

reversionar5r estate in land comprised in a lease; or
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(b)

avoídance or cesser

in any other manner of the term granted by a

lease as to part only of the land comprised in the lease,

every condition or rigþt ofre-enty ofthe lease is to

(c)
(d)
(e)

-

be apportioned;

remain annexed to the severed pa¡ts of the reversionary estate; and

be in force in respect of the term on which each severed part is
reversionary or the tenn in the part of the land in respect of which
the term has not been surrendered" avoided or otherwise ceased,

inthe manirer as if the land comprised in each severed part, or in reqpect of which
the term remains subsisting had alone originally been comprised in the lease.

Ø

In subsection (1), "ridtt of re-ent¡r" includes a right
the lease whether by notice to quit or othenrise.

to deterrrine

(3)

If notice to quit leased land is served by a person entitled to a
severed part of the reversion that extends to part only of the land" the lessee may,
within 1 month of the service of the notice, determine the lease in ¡elation to the
remaining part or parts of the land by gving to the owner of the reversionary
estate in the remaining part or parts of the land a counter notice expiring at the
same time as the original notice.

(4)
(a)
(b)

This section applies

to-

leases rnade after the commencement of this AcÇ and

leases made before the commencement

of this Act

it

after that

commencement-

(Ð
(ü)
130.

the reversionary estate in leased land is severed; or
there is an avoidance or cesser of the term as to part oniy
the leased land-

of

Rent and benefit of lessee's covenants to run with reversion

(l)

Rent reserved by a lease, the benefit ofevery covenant, obligation
or term of the lease touching and conceming the land to be observed or performed
on the lessee's part and every condition of re-entry æd other condition contained
in the lease is to be annexed and incident to and to go with the reversionary estate
in the land or any part of the reversionary estate in the land immediately expectant
on the term granted by the lease.
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Ø Subsection (1) applies deqpite sevemnce of the reversionary estate
in the land and without prejudice to any liability affecting a covenantor or the
covenantor's estate.

(3)

Any rent, covenant obligation or teÌm refened to in subsection (l)
is capable ofbeing recovered, received" enforced and taken advantage ofby the
person from time to time entitled to the income of the whole or a part of the
leased land.

(4)

If a person becomes entitled to the income of land by conveyance
or otherwise, the rent, covenant, obligation or term referred to in subsection (l)
may be recovered" received, enforced or taken advantage ofby the person even
though the,person has become entitled to the income after the condition of reentry or forfeiture has become enforceable.

(5) Subsection (4) does not render a condition ofre-enty or any other
condition waived or released enforceable before the person is entitled to the
income ofthe landto-

(6)

This section applies

(a)

leases made after the commencement of this Act; and

(b)

leases made before the commencement

of this Act if, after that

commencement-

(Ð
(ü)

accrued rent is due; or

a bneach of a covenant, condition, obliption or term of a
lease is committed and the condition of re-entry or forfeiture
is enforceable.

131. Obligation

(1)

of lessor's covenants to run with reversion

The obligation under a condition or

of a

obligation entered into by a lessor touching and concerning the

(a)

(b)

covenant

or

other

land-

is, if and to the extent that the lessor has power to bind the
reversionary estate immediately expectånt on the term granted by
the lease, to be annexed and incident to and to go with the
reversionary estate; and
may be taken advantage of and enforced by the person in whom the
term is from time to time vested by conveyance, devolution in iaw
or otherwise.

Ø

The obligation referred to in subsection (1) may, if and to the extent
that the lessor has power to bind the person from time to time entitled to the
reversionary estate, be taken advantage ofand enforced against that person.

78

Law ofProperty Act 2000

to-

(3)

This section applies

(a)

leases made afterthe commencement

(b)

a lease made before the commencement of this Act i[ after that
commencement, a breach of a conditior¡ covenÍtnt or obligation of

ofthis Act; and

the lease is committed.

(4)

This section has effect without prejudice to any liability affecting a
covenantor or the covenantor's estate.

132. Waiver of covenant

etc. in a lease

If'the waiver by a lessor or a person deriving title under the lessor of the
benefit ofa covenant, obligation or condition ofa lease is proven to have taken
place in a particular instance, the waiver is not to be taken to-

(a)

extend to an act or omission or mattetr, or to a breach of a covenant,
obligation or condition of the lease, unless the waiver authorises
that act, omissior¡ matter or breach; or

(b)
133.

operate as a general waiver by the lessor or person who has the
benefit ofthe covenants, obligations or conditions ofthe lease.

Efrect of licences granted to lessee

(1)

Subjectto the express terTns
to do an act, the licence extends only to-

(a)
(b)
(c)

ofa

licence that is granted to a lessee

the permission achrally given;
the specific breach ofa term or covenant referred to; or

any other matter specifically authorised to be done by the licence,

and the licence does not prevent a proceeding
othenvise specified in the ücence.

Ø
(a)

(b)

for a

subsequent breach unless

Despite the grant of a Iicence referred to in subsection

(I)

-

all rights under covenants, obligations and powers of re-entry in the
lease remain in fuU force and a¡e available against a subsequent
breach of a covenant, obligatior¡ condition or other matter not
qpecifically authorised or waived by the licence in the sa:ne Ennner
as ifno licence had been granted; ard
except for and in relation to the particular matter authorised by the
Iicence, the covenant, obligation, conditior¡ other matter or right of
enbry remains in force as

if the licence had not been granted-
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(3)

If there is a power or condition of re-entry on the lessee assigning
subletting or doing any other specified act without a licence, and a licence is
granted

to-

(a)

if there is more than one lessee - only one of the lessees to do an

act or to deal with the lessee's equitable share or interest; or

(b)

the lessee or, if there is mo¡e than one lessee, only one of the
lessees to assign or underlet part only of the leased premises or to
do any other act in respect of part only of the leased premises,

the licence does not operate to extinguish the right of entry for a breach of

a

sha¡es

a¡ts of
of the
premises, as the case may be.

l34,. hovisions

as to covenants not to assign etc. without licence or consent

(l)

In a lease that cont¿ins a coven¿nt, condition or agreement against
assigning underletting chargng or parting with the possession of the premises
leased or a part of the premises leæed unless a licence or other consent to do so is
granted, the covenant, condition or agreement-

(a)

despite any express term of the lease to the contary, is to be taken
to be

subject-

(Ð

to a

qualiñcation that has the effeø tbat the licence or

consent is not to be rmreasonably withheld; and

(ü) if the lease is for more than 40 years and is made in
wholly or partially for the erection or the
substantial improvement, addition or alteration of
buildings-to a limitation or qualification that, in the case of
æ assignmen! underletting chargng or parting with the
consideration

possession (whether by the holders of the lease or an underlessee and whether immediate or not) effected more than
7 years before the e,nd of the terrn, no consent or ücence is

required if notice in writing of the transaction is given to the
lessor not later than 6 months after the transaction is
effected; and

(b)

unless an express term ofthe lease provides to the contary- is to
be taken to be subject to a qualification that has the effect that no
fine or sum of money in the natue of a fine is payable for or in
respect ofthe licence or consent.
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Ø

In a lease that contains a covenarrt, condition or agreement against
the making of improvements without a licence or consent, the covenant, condition
or agreement is, deqpite any express term in the lease to the conûary, to be taken

to be

subject to the qualiflrcation that the licence
unreasonably withheld.

or

consent

is not to be

(3)

In a lease that conains a covenant, condition or agreement against
the alteration of the user of the leased premises without a licence or consent, the
covexr.ant, condition or agreement is, if the alteration does not involve any
sûr¡ctural alteration of the premises and despite any express term of the lease to
the contary, to be taken to be subject to a qualification that no fme or sum of
money in the natr¡¡e of a frne, whether by way of an increase of rent or otherwise,
is payable for or in reqpect of the licence or consent.

(4)

A çalificaûon referred to in subsection (l)(a)(i) or (b) does not
preclude the right of the lessor to require the payment of a reasonable sum in
respect of legal or other expenses properþ incr¡red by the lessor in connection
with the lice,nce or consent.

(5)

A qualification referred to in subsection (2) does not preclude the
right of the lessor to reçire, as a condition of the licence or consent

-

(a)

the payment of a reasonable sum in respect of legal or other
expenses properly incu¡red by the lessor in connection with the
licence or consent;

(b)

the payment of a reasonable $tm in respect of any damage to, or

diminution

in the value of, the premises or any neighboruing

premises belongingto the lessor; or

(c)

in the case of an improvement that does not add to the letting value

of the premises and if the requirement is

reasonable

-

an

undertaking on the part of the lessee to reinstate the premises in the

condition

in

which they were before the improvement

was

executed-

(6)

A çalification

right ofthe lessor to require

(a)

refe,ned

to in subsection (3) does not preclude the

-

the payment of a reasonable $rm in respect of legal or other
expenses properly incured by the lessor in connection with the
lice,nce or conselil; or

(b)

the payment of a reasonable sum in respect of any damage to, or
diminution in the value of, the premises or any neighbouring
premises belonging to the lessor.
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If a dispute as to the reasonableness of a sum referred to in
zubsection (4), (5) or (6) is determined by a court of conpetent jurisdiction, the
lessor is bound to grant the licence or consent concemed on payment of the sum
that the court determined to be reasonable.

A)

(8)

kr this section, "lease" means a lease, whether made before or after
the commencemexÍ of this Act, for a term of not less than one year.

135. Involuntary assignnent no breach of covenant

A breach of a covenant, condition or agreement that precludes the
assigning unduletting parting with the possession or disposing of leased
premises iq not committed by

(a)

the-

assignment or underletting of a lease by a tustee of a banknrpt or a

liquidator on behalf of a conpany (other than a liquidator in a
voluntary windingup of a solvent company);

(b)
(c)

sale

ofa

bequest

lease under an executi n; or

ofa

lease.

Dûv

t36.

ßio n

4

-

Re lÍcffr o m forfeinre

Applicationandinterpretation

(1)
(a)
(b)

This

Division-

to leases of land held ûom the Crown under the
the Pastoral Lands Act, the Special htrposes
Lands
Act,
Crown
Leases Act andthe Mining Act, and
does not apply

does apply to under-leases from the holder of land refened

to in

pæagraph (a).

Ø

ktthisDivision-

"lease" includes an original or derivative under-Iease, a grant at a fee-farm
rent, the secr:ring of rent by condition and, if a lessee becomes
entitled under an agreement for a lease to have the lease granted"
the agreement;

"lessee" includes an original or derivative under-lessee, a grantee under a
grant at a fee-farrn, a person entitled under an agreement for a lease
to have the lease granted and the executors, adminisüators, and
assigns

ofa

lessee;

"lessor" includes an original or derivative under-lessor, a grantor under a
grant at a fee-faml a person bound to grant a lease under an
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agreement for a lease and the executors, adminisbators and assigns
ofa lessor;

"under-lease" includes an agreement for an under-lease if the under-lessee
has become entitled to have the under-lease granted;
"under-lessee" includes any person deriving

title through or from

an

under-lessee.

137. Restriction on forfeiture

(1)
lease u¡less

A lessor must not exercise

a

right ofre-enüy and forfeitu¡e under a

-

(a)

the lessor is authorised to do so by an order of the Court made
under zubsection (3); or

(b)

the lessee has abandoned or voluntarily grven up possession of
leased premises.

Ø

If a lessee breaches a covenant, obligatiorU condition or agreement
(whether express or implied) in the lease that gives rise to a right of re-enby or
forfeiture on the part of the lessor and the lesso¡ wishes to enforce the right, the
lessor must serve on the lessee a notice that(a)

o)

specifies the particular bneach complained of;

if the breach is capable of remedy - requires the lessee to remedy

the breacþ and

(c) if the lessor claims compensation in money fo¡ the breach requires the lessee to pay the compensation

(3)

Ifnotice has been served on a lessee under subsection (2) and the
within a reasonable time after service of the notice to comply with the
notice, the lessor may apply to the Cor¡¡t for an order for possession of the leased
lessee fails

premises.

(4)

If an application is made to the Cor:¡t and the Court is satisfied that
the lease has been terminated, the Cor:rt may make an order for possession of the
premises.

(5)
(6)

A notice served under this section is to be in the prescribed forrn

For the purposes of this section, a lease limited to continue for only
as long as the lessee does not commit a breach of a covenant, obligatior¡
condition or agreement in the lease takes effect as if it is a lease

(a)

that-

is for any term for which it may lawfully be in force; and
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(b)

contains a term gving the lessor a right of re-entry or forfeiture for
of a covenant, obligatio4 condition or agreement in the

breach
lease.

Ø
(a)

This sectionappües

to

leases made before or after the commencement

of this

Act;

(b)

applies despite there being a term grving the lessor a right of reentry or forfeiture implied in the lease by operation of another Act;
and

(c)'

has effect despite any term of a lease to the contary.

(8)

hr this

(a)

a reference to a lease does not include a reference to a lease or

section-

tenancy for

(b)

a

termnot exceeding 1 yeæ; and

if a breach of a iease has occured before the commencement of
this Act a reference to a covenant, condition, or agreement does
not include a reference to a covenant, condition or ageement in the

-

lease against the assigning underletting parting with the

possession or disposing ofthe premises leased-

138.

Relief against forfeiture

(1)
(a)
(b)

Ifa lessorcorûnences proceedings to enforce a right ofre-entry o¡ forfeiture
under the lease; or

has re-entered

the

leased premises without commencing

proceedings,

the lessee may, in the lessor's o¡ other procee¡iings (if any) or in proceedings
commenced by the lessee, apply to the Cor¡¡t for relief.

Ø

If a lessee makes an application for relief under subsection (1), the
Court may, having regard to the proceedings, the conduct of the parties under
section I37 and to any other ci¡cumstances it thinks appropriate, gant or refuse
relief as it thinks just.

(3)

The Court may grant relief on the terrns as to costs, expenses,
or othawise, including the granting of an
injunction to restain any similar bneach in the fuflre, as the cor.¡rt in the
ci¡cumstances of each case thinks just.
darnages, compensatior¡ penalty
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(4)

If a lessee commences proceedings refemed to in subsection (l), the
institution of the procesdings is not of itself to be construed as an admission on
the part ofthe lessee

(a)
(b)
(c)

that-

abreachrefenedto in section

l37/)has occurre{

notice has been served onthe lessee under sectionl3T(2); or
a ri$t of or cause for
under the lease,

re-enty or forfeitu¡e has accrued or a¡isen

and the Court may grant relief without making a finding or fmal determination
that the breach has occurred the notice has been served or the right has accrued or
cause a¡iseri-

(5)

The rights and powers conferred by this section are in addition to
and not in derogation of any other right to relief or power to grant relief against

forfeiture.

(6)
(a)

This sectionapplies to leases made before or after the commencement of this

Act; and

(b)
139.

has effect despite any term of a lease to the contary.

Power ofCourt to protect under-lessee on forfeiture ofsuperiorleases

(1)
(a)

If a lessor oommences proceedings

to

enforce

obligation

-

a right of re-entry or forfeitue under a covenant,
lease made before or after the

or term in a

commencement ofthis Act; or

(b)

for non-payment

ofrent

the Couf rnay, on application by a person claiming as under-lessee of an interest
or a part of an interest in the property held under the lease, make an order

-

(c)

staying the lessor's or othgr proceedings on the terms the Court
thinJs just; and

(d)

vesting for the whole term of the lease or a lesser tem, the
property held under the lease or an interest or part of an interest in
the property in a person entitled as under-lessee to an interest in the
property.

Ø The Court may make an order vesting property under subsection
(1)(d) on the conditions as to execution of a deed or other document, gving
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security, payment of proper and reasonable rent, costs, expenses, damages,
compensation or otherwise as the Court, having regard to the ci¡cumstances of
each case including the consent or othenvise of the lessor to the creation of the
interest claimed by the under-lessee, thinla just.

(3)

Subsection (1) does not apply to entitle an under-lessee to require a
lease to be ganted to the under-lessee for a læger area of land or for a longer term
than the under-lessee had under the original under-lease.

(4)

An order refened to in subsection (l) may be made in proceedings
brought by a person claiming as underlessee or, if the lessor has commenced
proceedings in the Court, in those proceedings.

140. Cixts and

(1)

A

expenses

lessor is entitled to recover as a debt due to the lessor from a

lessee all reasonable costs and expenses properly incu¡red by the lessor in respect
of a breach gving rise to a right of re-entry or forfeiure that is, at the request of

the lessee, waived by the lesso¡ or from which the lessee is relieved r¡nder this
Act.

A lessor is entitled to recover costs and expenses under
(l)(a) in addition to any claim for damages on the part of the lessor
Ø

zubsection

against the lessee; and

(b)

whether or not the lessee hæ rendered forfeitue unenforceable
against the lessee under section 138.

141.

Relief against notice to effect decorative repairs

(1)

If a notice is served on a lessee relating to the intemal decorative
repairs to a structure, the lessee may apply to the Cou¡t for relief.

Ø

If a lessee makes an application to the Cor¡¡t under zubsection (l)
and the Court is, having regard to all the circumstances of the case (including in
particular the length of the lessee's terrr or interest remaining unexpired),
satisfied that ttre notice is unreasonable, the Court may, by orda, wholly or
partially relieve the lessee Aom hability for the repairs.

(3)
(a)

This section does not

apply-

if the liability arises under an express covenant or agreement to put
in a decorative state of repair and the covenant or
agreement has never been performe{

the property

(b)

to any matter necessary or

proper-
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(Ð
(ü)
(c)

for putting or keepingthe property in a sanitary condition; or
for the maintenance or preservation of the stnrcture;

to any

statutory liability

to keep a stuctu¡e reasonably fit for

human habitatio4 or

(d)

to a covenant term of a

(4)

This section-

(a)

applies whether the notice referred to in subsection (1) is served
before or afrer the commencement of this Act; and

(b)
(5)

lease to yield up
qpecified state ofrepair at the end ofthe term.

the strucfl¡¡e in

a

has effect despite any terrn of the lease to the contrary.

The rights and powers confer¡ed by this section are in addition to
and not in derogation of any right to relief o¡ any power to grant relief under any
other law in force inthe Territory.

142. Right to exercise

option in lease if in larvfrrl possession

(1)

On the commencemerÍ of this Act, if after the term of a lease has
determined the lessee continues in possession of the leased premises with the
consent ofthe lessor, the lessee has a right to exercise any option contained in the
lease for as long as the lessee's holding over of the premises is lawful.

In subsection (1), "option" means an option to purchase the
reve¡sion expectant on the lease or to require the lessor to gant a renewal or
extension of the lease or to grant a further lease of the leased premises or part of

A)

the leased premises.

(3)
(a)
(b)
143.

This section applies subject

to-

section I43; and
the appearance of a contrary intention in a lease.

Relief against loss of lessee's option

(1)
(a)

Ûrthis sectiona reference to an option in a lease is a reference to a right on the
part ofthe lessee to require the lessor to

-

(Ð

sell, or offer to sell, to the lessee the reversion expectant on
the iease; or
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gfant, or offer to grant, to the lessee a renewal or extension
ofthe lease or a further lease of the leased premises or a part
of the leased premises,

whether the right is conferred by the lease or by an agreement
collateral to the lease;

(b)

,
(c)
,

a reference to a breach by the lessee ofan obligation ofthe lessee
under a lease containing an option is a reference to a breach ofthe

obligation by an act done or omitted to be done before or after the
commencement of this Act to the extent that the act or omission
would constitute a breach of the obligation if there \ryere no option
contained in the lease; and

'hotice" means

(Ð
(ü)

a

writtennotice served by a lessor on a lessee that-

specifies an act or omission; and
states

that, subject to an order of the Cowt made under
(5), the lessor proposes to teat the act or

subsection

omission as precluding the lessee from exercising an option
contained in the lease.

If an act or omission that constitutes a breach by a lessee of an
obligation of the lessee under a lease containing an o¡ion would, but for this
section, have the effect of presl¡riing the lessee from exercising the option, the act
or omission is to be taken not to have that effect if the lessee purports to exercise
the option udess, not later than 14 days after the purported exercise of the optior¡

Ø

ttre lessor serves on the lessee a notice in respect of the act or omission

(a)

(b)

and-

neither the lessor nor lessee applies to the Court for an order for
relief against the effect of the b¡each in reiation to the purported
exercise of the option before the explry of one month after service
of the notice on the lessee; or

if

the lessor or lessee applies to the Court for an order for relief

and-

(Ð
(ü)

the relief is not grante{ or

the relief is granted subject to the lessee complying with
conditions specified in the order (one of which is to be the

time within which the lessee must comply with
conditions) and the lessee fails to comply with

the

the

conditions-

(3)

A lessor or lessee may apply to the Court
refened to in subsection (2)

-
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(a)
(b)
(c)
(4)
(a)
(b)

inproceedingsinstitutedfo¡thatpurpose;
in proceedings conceming the existence of an alleged b,reach by the
lessee of the lessee's obligations under the lease; or

in proceedings conceming the effect of the breach in respect of
whichreliefis sought.
In proceedings refened to in zubsection (3), the Court may
make the ordqs it thinks just ttrat

will

-

grant relief; or

make an order refusing to grant relief,

¡

and may make any consequential or ancillary order
effect to the order or orders.

it considers necessary to give

(5) h making an order granting relief or reflrsing to gant relief, the
Court may consider-

(a)
(b)

the nature ofthe breach complained of;

the extent that ttre lessor was prejudiced by the breach at the date
the proceedings were

(c)
(d)
(e)
(Ð
(6)

institute{

the conduct of the lessor and the lessee, before and afrer the service
ofthe notice;
the rights ofpersons other than the lessor or lessee;

the operationofsubsection (7); and
any other matter the Cou¡t considers relevant.

An orde¡ under subsection (4) may include terrns as to

costs,

damages or compensation as the Court thinls just.

(8) and

Ø

(e)-

Subject to an order made under subsection (a) and to subsections

(a) if(Ð an option is contained in a lease;
(ü) the lessee exercises or pu{ports to exercise the option; and
(üÐ the lease woul{ but fo¡ this paragrapb, terminate before the
expry of

14 days after the exe¡cise or purported exercise

the optior¡
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the lease is to be taken to continue in force r¡ntil the expiry

of

14

days after the exercise or purported exercise ofthe option;

(b) if(Ð

anotice is served ona lessee; and

(ü)

the lease to which the notice relates would, but for this
paragapl¿ terminate before the exprry of one month after
service ofthe notice on the lessee,

the lease is to be taken to continue in force until the explry

of

1

month after the service of the notice; or
(c)

ifa lessee referred to in paragraph (b) applies to the Court for relief
under this sectior¡ the lease is to be taken to continue in force

until-

(Ð
(ü)

the Court makes an order refusing to gant relief; or

the Court makes the orders it t¡inls just granting relief and
effect is given to the orders to the extent that they affect the
lessor or relate to a conveyance to the lessee.

(8)
(a)
O)

Subsection(7)(c)doesnotapply to or in relation to a lease that, but for that paragrapt¡ would
continue in force for a longer period than it would be in force by
virtue of the operation of that paragrapþ and

ifthe lessee fails to comply with an order of the Cor¡rt made r¡nder
this section, operate to continue the lease in force after the lessee's
faihue to conply.

(9)

Ifa lease is continued in force by operation ofsubsection (7) after
the day on whicl¡ but for that zubsection, it would terminate

-

(a)

O)

the lease continues in force subject to the terms,

provisions,
covenants and conditions of the lease, except those relating to the
term of the lease and the option contained in the lease, without
prejudice to the rights or remedies of the lessor or lessee in relation
to the lease; and

if the lease is of registered land and the lessee is in possession of
the lan{ the lessee has the protection given by the Land Title Aa

to-
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(Ð
(ü)

in the case of a registered lease - the registered proprietor,
within the meaning of section 4 of the Land Title Act, of the
lan{ or
in the case ofan unregistered lease
under a short lease.

-the

interest

ofa

lessee

(10) Ifa lease that is continued in force by operation ofsubsection (7) is
renewed ot a new lease is granted under the option contained in

it-

(a)
(b)

'

the period for which the lease was continued in force is to be taken
to be part of the terrr of the renewed lease or the new lease; and
zubject to subsection (11), in the case of the grant of a new lease
the new lease is to state that it commenced on the date that the lease
continued in force by operation of subsection (7) woul4 but for that
subsection, have terminated.

-

(11) Subsection (10Xb) does not apply to a lease that provides for the
commencement of a new lease ganted r¡nder an option contained in the lease on a
date after the date that the new lease would have commenced under that
pæagraph.

(12)

This section-

(a)

applies to and in respect

(Ð

of-

leases ganted before

or after the commencement of this

Act; and

(ü) an obligation contained in a

lease referred

to

in

subparagraph (i); and

(b)

has effect despite any tenn of a lease to the

Divßion

5

-

TerminøÍon of tenancics

144. Abolition of yearly tenancies

(1)

contary.

arising by implication of law

On the commencement of this Act, no tenancy from year to year is

to be implied by payment of rent.

Ø

A tenancy without agreement as to its dr¡ration is to be taken to be a
tenancy determinable at the will of either of the parties by one month's notice in
uriting (which is not required to be one calendar month's notice).

(3)

This section does not apply if there is a tenancy from year to year
which has arisenby implication before the commencement of this Act.
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(4)

on the commencement of this Act, if a landiord or a tenant seeks to
terminate a tenancy in respect of which the date of its creation is unknown, the
tenancy is, subject to an express ageement to the contary, determin¿ble by 6
months notice in writing expiring not earlier than the day immediately before the
first anniversary of that commencement.

145.

Notice of termination of tenancy

(1)

Subject to this DivisiorU a weekly, monthly, yearly, or other
periodic tenancy may be terminated by either the landlord or the tenant on notice
to the otherthat, unless othenryise agreed" is to-

,
(b)
(a)

comply with the requirements of sections 146 and 147; and
be grven in suffrcienttime so that
150

Ø

or 151,

Subject

to

as

it complies with section 148, L49,

the case may be.

section L44,

a tenancy that is not referred to in

zubsection (1) and that is determinable on notice may, unless otlrerwise expressly
agreed, be terminated in accordance with sections 146 and 147.

(3)

hr this section, a reference to a "yearly tenancy" is a reference to a
tenancy from year to year other than a tenancy from year to year arising by
irnplicationbefore the commencement of this Act.

146. Formand

(1)

A

either orally or

contents ofnotice

landlord or a tenant may give notice to terminate the tenancy

inwriting.

Ø

A written notice refened to in subsection (1) is to

(a)

be signed by the person grvingthe notice or by the person's agent;

(b)

identify the premises in respect of which the notice is given; and

(c)

state either that the tenancy is to terminate on the last day of the
period of the tenancy next following the grving of the notice or the
date

-

ofthat day.

(3)

If-

(a)

a notice referred to in subsection (1) states that the tenancy is to
tenninate onthe last day of theperiod ofthe tørancy next following
the giving of the notice and also purports to state the date of that
day; and

o)

the date on which the tenancy is to terminate is incorrectly stated
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the notice is effective to terminate the tenancy on the last day of the period of the
tenancy next following the giving of the notice.

(4)

A notice given under this section may be given in the approved

form.
147.

Manner of giving notice

(1)

Notice to tenninate a tenancy may be given by being delivered
personally to the tenant or to the landlord or the landlord's agent, as the case may
be.

Ø

If the te,nant is absent from the premises,
notice toteiminate may be given to the tenant by-

(a)

delivering

it to an adult who

aprpears

or is evading service,

to be residing on or in

occupation of the premises;

(b)

if

the person by whom the rent is usually paid appears to be an
- delivering it to that person;

adult

(c)
(d)

posting it up in a conspicuous place on

a

part of the premises; or

sending it by registered post to the tenant at the tenant's us râl or
last known place of residence or business.

(3)

If a tenant has died and probate or letters of administation of the
tenant's estate have not been granted" it is sr¡ffrcient to give notice to tenninate

-

(a)

if one or more persons appear to be residing on or in occupation of
the premises - personally to any one of those persons who appears
to be an adulÇ or

(b)

by publishing, on not iess than 2

days, the notice

in a daily

newspaper circulating in the disfrict where the premises is located-

(4)

If proceedings for the recovery of the possession of premises are
commenced in reliance on a notice to terminate grven in the ma¡ner specified in
subsection (3Xa), an occupier of the premises or another person claiming an
interest in the premises is entitled to appear in the proceedings.

(5)

The appearance of an occupier or other person claiming an interest
in a proceedingreferred to in subsection (4) is not of itselfto be regarded as an act
of administration, as interrreddling in the estate of the deceased tenant or as
constituting the person so contesting the proceeding as an executor de son tort
the deceased tenant.

(6)

of

Nothing in this section affects the right of a landlord to give notice
to terminate in a manner that is not in accordance with this section
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148.

Notice to terminate weekly tenancy

(1)

A notice to terminate a weekly tenancy is to be given on or before
the last day of a week of the tenancy to be effective on the last day of the week of
the tenancy next following

this
is

Ø

In
which the terancy

the weekly period on
agreed.thé week is to

be taken to begin on

149.

Notice to terminate montbly tenancy

(1)

A notice to tenîin¿te a monthly tenancy is to be given on or before
the last daj' of a month of ttre tenanry to be effectiveôn the iaJcay of the month
ofthe tenancy next following.

150.

Notice to terminate yearly tenancy

(1)

A notice to terminate a yearly tenancy is to be given on or before
the first day of a period of 6 months that ends with the last day of a year of the
te,nancy to be effective on that day.

Ø kr this sectior¡ '!ear of the tenancy" means the yearly period on
which the tenancy is based (which may not be a calendar year) an4 unless
otherwise expressly agreed" the year is to be t¿ken to begrn on fu duy, or the
anniversary of the day, on which the tenant fi¡st became entitled to possession.

151.

Notice to terminate other tenancies

(1)

other than a weekly,
hst day of a period of
d of the tenancy next

y
the tenancy t
monthly, or

following.

Ø

In subse

tenancy', means the period on

b
e expressly ageed" the period is
to be taken to begin on
is payable.
(3) Notice to termin¿te a tenancy to which section r48, r49 or 150 or
which the tenancy is

zubsection (1) does not apply is to be given for a reasonable period-

(4)

subsection (3) does not apply to a tenancy for which a period
notice has, expressly or impliedly, been ageed to by the parties.
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(5)

Insubsection(3)-

"reasonable period " mea¡ts a reasonable period in the circumstances of the
tenancy to which the notice relates, including the nature of the
tenancy, the circumstances surrounding the creation of the tenancy,

the tenns

(if any) of the tenancy and the proper implications from

the agreement of the panies

(if any) inrespect of the tenancy;

"tenancy" includes a tenancy at will other than a tenancy at will arising
because of the abolition ofthe implication of a tenancy from year to
yearunder section 144.

Dívßían

152.

6

-

Holding ovø leased premßes

Tenants etc holding over to pay double market rent

(1)
(a)

If a personholds over leased premises after the lease or term in respect of the
premises has determined and demand has been made and notice in
v¡riting has been given to the person for the delivery of possession

of
the premises by the lessor, landlord or person (or the person's
lawfully authorised agent) to whom the remainder or reversion of
the premises belongs; or

(b)

baving given notice of intention to quit the premises at a specified
time, does not deliver up possession of the premises at the specified
time,

the person is liable to pay to the pøson kept out of possession of the premises rent
at the rate of double the ma¡ket rent payable in respect of the premises for and
furing the time the person holds over.

Ø

Rent payable under subsection (1) is recoverable by proceedings in

a court of competent

PART

9

jurisdiction

- INCORPOREAL

HF',REDITAMENTS AI\D APPT]RTENAI'IT
RIGHTS

Divßion 1-Application

153. Savingofexistinglaw

(1)

This Part applies without derogation to the law relating to
in force in the Territory before the commencement of

easements and covenants

this Act.
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Ø In the event of an inconsistency between this pa¡t and the law
relating to easements and covenants referred to in subsection (l), this part
prevails.

Divßion 2-Easemenß

t54,. Definitions
Inthis Division-

riÉt

enns¡sd to land (the dominant land) to use other
land (the servient land) in a particular manner or to prevent that
other land from being used in a particular Ínnner but does not
include a ri$rt to take the soil or prõduce of other lan{

"easement" means a

"easement in gross" means an easement referred to in section 155;

"domirunt land" means land to which the right to the use or benefit of an
easem€,lrt is annexed;

"seryient land" means land the use of which is authorised or resticted by
an easement o¡ an easement in goss.

155.

Easement in gross

A

person may create an easement without dominant land

in favour of

another person.

156. Manner

of granting easements and easements in

gros

An easement or an easement in gross is created by the registration

(a)
(b)
(c)
157.

of-

a deed of grant or an instnrment of easement or easement in gross
under Subdivision I of Division 4 of Pa¡t 6 of the Land Title Act,

of subdivisior¡ within the meaning of section 4 of that Act,
and an instument of easement or easement of goss under
Subdivision2 ofthat Division; or
a plan

an instn:ment lodged with the Regisfar-General under section
i9(2) ofthe Crown Lands Act

Description of certain easements etc.

(1)

Subject to section 161, a person who is entitled to the use or benefit
of a registered easement or easement in gross of a right of way is to be taken to
have the rights specified in Part A of Schedule 3.
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Ø

Subject to section 16l, a person who is entitled to the use and
benefit of a registered easement or easement in gross described in column 1 of
PartB ofSchedule 3 has-

(a)

the use or benefrt of the easement or easement in gross for the
purpose specified opposite in Column 2 of Part B of the Schedule;
and

(b)

whether by the person or by his or her agents or employees, the
poweìrs specified opposite in Column 3 of Part B of the Schedule.

(3)

Subsections (1) and (2) do not limit the powers a person has
because o{ the entitlement to the use or benefit of a registered easement or
easement' in gross under any other law in force in the Territory.

(4)

In establishing the ownership of a pipe, duct, wile, pole or other
thing to which an easement or an easement in gross referred to in subsection (2)
relates and that is attached to or constructed througt¡ under, on, across or above
land for a purpose specified in Column 2 of Pa¡t B of Schedule 3, the pipe, duct,
wire, pole or other thing is not to be taken to be a fixture of the land.

(5)

This section applies to easements and easements in gross created

after this Act conxnences.

158.

Benefit of easements and easements in gross

(1)
(a)
(b)

An easement may be enforcedbya penion who has the estate in the dominant l¿nd to which the
to the benefit of the easement is annexed; and

right

any person claimingrurder or through him or her.

Ø

An easement in gross may be enforced by any person who has the
use or benefit of the easement in gross.

159. Burden of easements

and easements in gross

An easement or easement in gross binds each personwho has an interest in
the servient land.

160.

Powers of others in relation to easements in gross

(1)

A person who is granted the use or benefit of an easement in gross
may permit another person (whether by the other person or tlre other person's
açnts or employees) to enter land to which the easement in goss relates and
carry out the work on the land that the frst-mentioned person is authorised to do.
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(2)

The owner or occupier of the land must not hinder or obstruct

a

person entering and carrying out work on the land with the authority of the person
who is granted the use or benefit of the easement in goss.

16l.

ConditÍons of easements
The enjoyment ofthe rights confer¡ed by an easement or easement in gross
if any, specified in the instmment of the easement or

is subject to the conditions,
easement in gross.

162. Right

to support of land and building

All land is subject to the obligation that nothing is to be done on the land
that will'wittrd¡aw support from other land or from a building structu¡e or
erection on other land.

Division

163. Definitions

(1)

3-Stúutory

ríghts of user

and application

Inthis Division-

"oï¡rer" includes

a person interested (whether presently, contingently or

otherwise) in land;
"dominånt land" means land to which the right of a statutory right of user
is or

will

be annexed;

"servient land" means land the use of which is or

will be authorised by

a

statutory right ofuser;

"statutory right ofuser" includes-

(a)

a

right of way or a rigþt in the natu¡e of a right of way over

land;

(b)
(c)
(d)

aright ofaccessto land;

lan{

a

right of entry onto

a

dght to carry and place a utility on, over, across, through,

above

and

orunderlan{

"utility" includes an electicity, gas, power, telephone,

rryater, drainage,

sewerage and other service ptpe or line, together
and stuctu¡es reasonably incidental to the utility.

with all facilities

Ø

This Division does not apply

to-
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(a)

Crown lands within the meaning of section 3 of the Crown Lands
Act;

(b)

an estate in fee simple owned by the Commonwealth;

(c)

reserved or dedicated lands; or

(d)

Aboriginal land within the meaning of section 3(1) of the
Aboriginal Land Nghts (Northern Tenitory) Act 1976 of the
Commonwealth.

1.6/.. Imposition of statutory rþht of user in respect of land
(1)

'

Subject

to this sectior¡ i4 fo¡ the

purposes

of using land in

a

reasonable tnanner, it is necessary that there should be a statutory right of user
annexed to the land" the Cor¡rt may, on the application of the o\ryner of the ian4
inpose on other land or the owner of the other land an obligation of user that is a
statutory right of usetr or an obligation to permit a ståtutory right of user in
accorda¡rce with the order.

Ø

A statutory right of user imposed by the Court may take the form of

an easement, licence or otherwise.

(3)

The Cor¡rt must not make an order referred to

unless the Court is satisfied

(a)
(b)

in subsection

(1)

that-

the proposed use of the dominant land is reasonable;

it is in the public interest to use the dominant lånd in the proposed
manner;

(c)

the owner of the servient land can be adequately recompensed in
money for any loss or disadvantage which the owner may suffer
ûomthe imFosition ofthe obligation; and

(d)

either-

(Ð
(ü)
(4)
(a)

the owner of the servient land has refused to agree to accept
the imposition of the obligation and the o'wner's refusal is in
all circr¡mstances umeasonable; or

no person can be found who

possesses the necessary
capacity to agee to accept the imposition ofthe obligation.

An order made under this section

-

is to provide for payment by the applicant to a person specified in
the order of an amount by way of compensation or consideration as
appears¡ to the Court to be just;
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(b)

may qpecify any other terms and impose any other conditions as the
Court considers just including-

(Ð
(ü)
(üÐ
(.J

,
(d)

the person (and whether or not by his or her agents or
enployees) who may exercise the statutory rigþt of user;
the manner in which and the occasions when the statutory
right of user may be exercise{
tbat the statutory rigbt of user is exercisable in perpetuity,
for some fxed period or until a date certain;

is, unless the Court orders otherwise, to be registered; and

if registered" binding on all persons who have an interest or who
acquire an interest in the dominant land or the servient land"
whether an adult or otherwise having capacity and whether they
is,

will

were parties to proceedings referred to in this Division or othenvise
have notice ofthe order.

165. Modification

or extinguishment of statutory right of user

(1) The owner of dominant land or servient land may apply to the
Cowt for an order modi$ing or extinguishing the statutory right of user irryosed
in respect of the land under section 164.
that-

Q)

Where the Cor¡¡t is satisfied

(a)

the statutory right of user the subject of an applicatior¡ or some
aqpect of it, is no ionger necessary for the purposes of the
reasonable use of the dominant lan{ or

(b)

some rnaterial change in the circumstances has taken place since
the order imposing the statutory rigþt of user was made,

the Cou¡t may make an orde¡ modi$ing or extinguishing the statutory right of
user
16É,.

Powers of Court
In proceedings under this Divisior¡ the

(a)
(b)

Court-

may direct that a survey is to be made of land and a plan of survey
is to be prepared in respect of the land;

may order a person to execute an instrument, in a registable or
other forn" that is necessary to give eflect to an order made under
this Division;
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(c)

may order a person to produce to another person specified in the
order any certificate as to title of the land or any other document
relating to the

(d)
(e)

lan{

may give directions for the conduct of proceedings;
subject to paragraph (Ð, rnay make orders in respect of the costs of
any of the matters referred to in this section or the proceedings

genaally;or

(Ð

must not, except in exceptional circumstances, make an order for
costs against the owner of serr¡ient land.

Divßion 4-Covenanß

"
167. Definitions
hrthis Division-

"covenant" means an obligation (whether positive or negative) in reqpect
of the use, ownership or maintenance of particular land (servient
land) that is created for the benefit of other land (dominant land);
"covena¡lt in gross" means a covenant referred to in section 168;
"dominant land" means land havingthe benefit of a covenant-

'þIan of subdivision" has the same meaning as in section 4 of the Land
TitleAc4
"servient land" mears land the use, ownership or maintenance of which is
authorised or resficted by a covenant or covenant in gross.

168.

Covenants in gross

Notwithstanding any other law in force in the Territory, on the
commencement of this Act a covenant may be created without dominant lånd in
favour of the Territory, a local govenment body, a statutory corporation or a
prescribed person.

t69.

Manner of creating covenants and covenants in gross
A covenant or covenant in gross is created by the registation

(a)
(b)

of-

a deed of grant or an instnrment of covenant or covenant in gross
under SuMivision 1 of Division 5 of Part 6 of the Land Title Act,
a plan

of subdivision and an instument of covenant or covenant in

gross under SuMivision 2 of that Division;
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(c)

an instrument lodged with the Registar-General under section
19(2) of the Crown Lands Act.

170.

Benefit ofcovenants and covenants in gross

(1)
(a)
(b)

A coven¿nt may be enforced

by-

a pe¡son who has the estate
benefit ofthe covenant; and

in the dominant land that has

the

any person claiming under or tkough him or her.

Ø

Subsection (1) does not apply to a covenant ttrat
obligation heated before the commencement of this Act.

is a positive

(3)

A covenant in gross may be enforced by the Territory, the local
govemment body, the statutory corporation or the prescribed person who or
which has the benefit ofthe covenant in gross.

l7l.

Burden ofcovenants and covenants in gross

(1)
(a)
(b)

Subject to subsection (2), a covenant or coverumt in goss binds

-

each person who has an interest in the land subject to the burden
the covenant or covenånt in goss; and

of

if it is a restrictive

or access covenant or covenant in goss that is
capable ofbeing enforced by a person- each person not refe¡red to
in pa¡agaph (a) who is in occupation of the br¡¡dened land or a part

of it other than by virile of a ridlt dedved (by contract or
otherrrise) from a peßon who was not bound by the covenant or
covenant in gross at the time the right was granted.

Ø

A covenant or covenant in goss, other than a restictive or access

covenant or covenant in gross, is not binding on a person referred to in subsection
(1)(a) unless the person's interest in ttre iand-

(a)
(b)

is the burdened estate or tlrc estate of a mortgagee; or

confers on the person a right to possess the land for more than 21
years.

(3)

This section does not apply to a covenant that
obligation created before the commencement of this Act.

is a positive

172. Intention oforiginal partiæ to prevail
Sections 170, I7l and 173 apply zubject to the appearance of a contary
intention in an insüument of covenant or covenant in goss.
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173. Liability for non-compliance with covenant

(1)

A covenant or covenant in gross that is not a restrictive or access
covenant is enforceable in respect ofa contavention ofthe covenant or covenant
in goss against every person who is at the time of the contavention bound by it.

A restictive or access covenant or covenant in gross is only
enforceable against a person who is bound by the covenant or covenant in gross
in respect ofconduct by the person tbat consists of-

Ø

(a)
(b)

',

(3)

doing an act prohibited by the covenånt or covenant in gross; or

permitting or suffering the doing by another person of an act
prohibited by the covenant or covenant in gross (whether or not the
other person is bound by the covenant or covenant in goss).

(l)

and (2), a covenant or covenant in goss is
enforceable in respect of a contavention of it against a person who is at the time
ofthe contavention bound by the covsnant or covenant in gross by reason only
of being mortgaçe of the subsenrient land or a part of the subservient land
Despite subsections

if-

(a)
(b)

the person is a mortgagþe in possession; or

a receiver, appointed by the person, is acting in respect of the
person's interest as mortgagpe of the land.

174.

Extinguishment of covenants by flurion of time

(1)
(a)

Subjectto subsection (2), a covenant

ceases to have

efFect-

on the date specified in the instmment or plan of subdivision
creating the covenant; or

(b)

20 yeæs after the date the covenant was registered,

whichever first occurs.

Ø
(a)

Where-

no date of expiration is qpecified in an instnrment or plan of
subdivision creating a covenant or the date specified occrus after
the exprry of the 20 year period referred to in subsection (1)@); and

O)

the registered proprietor, within the meaning of section 4 of the
Land Title Aø, of the estate in the dominant land having ttre benefit
of a covenånt lodges an instnrment in the appropriate fomr at the
Land Tit1es Ofñce before the date the 20 year period referred to in
subsection

(1

)(b) expires,
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the covenant is to continue to have effect for a furttrer 20 years after that date.

(3)
(a)

This section does not apply

to-

covenants made in favour of the commonwealtt¡ the Territory or a
prescribed authority for defence o¡ aviation pqposes;

(b) covenants made for a prescribed pu¡pose; or
(c) covenants in goss.
(4) This section applies only to covenants
commencement of this Act.

175. Declaration as to nature

made after

etc ofcovenant

The Court rnay, on application by an interested person, declare

(a)
(b)

the

-

whether or not land is aflected by a covenant or covenant in gross
in the circumstances specified in the application; or

on the constnrction of an instuumsnt imposing or purporting to
inpose the buden of a covenant or covenant in gross on land_-

(Ð

whethff the inshrment imposes a covenant or covenant in
gross in respect of the

(ü)

lan{

what the naûr¡e and extent of the covenant or covenant in
gross is;

(üÐ

whether

or not the

covenant

or

covenant

in gross is

enforceable; or

(iv)

if it is enforceable, who may enforce it and against whonr

Divßion

5

- Modifrc øion

and

øinguishment

176. Deñnitions
In this

Division-

"easement" includes an easemeÍú in gross;

"covenant" includes a covenant in gross.

177. Morlífiç¿6sn or extinguÍshment

of easements and covenants
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Q)
satisfred that

(a)

The Cor¡rt may not make an order under subsection (1) unless

it

is

because there has been a change in the user of the land having the

benefit of the easement or cove,nant, in the character of the area in
the vicinity of the land or in any other circumstance that the Court
considers material, the easement or covenant is obsolete;

(b)

the continued existence of the easement or covenant would impede
the reasonable user of the land or that the easement or covenant, in

iryedingthatuser,

(Ð

no longer

is-

necessary

or

advantageous

to the person or

persons entitled to the benefit of the easement or covenant;

or

(ü)

contary to the public interest,

or disadvantage from the
modification or extinguishment of the easement or covenant can be
adequately compensated in money for his or her loss or
and each person who suffers loss

disadvantage;

(c)

each adult who is entitled to the use or benefit of the easement or
the covenant and who has capacity to do so

-

(Ð

has ageed to the modification or extinguishment of the
eaf¡ement or covenant; or

(ü) by his or her acts or omissions may reasonably be
considered to have abandoned the easement or to have
waived the benefit of the covenant in whole or in part; or

(d)

the proposed modification or extinguishment will not substantially
injure the pen¡ons entitled to the use or benefit of the easement or
covenant.

(3)

In determining whether to make the order, the Court must take into
account the operation of the Planning Act and in particular the contol plar¡
within the meaning ofttrat Act, applying to the land.

(4)

The power of the Couf to make an order modifying an easement or
covenarit includes power to amend the irstrument creating the easement or
covenant to include new terms as to the use, ownership or maintenance of the
senrient land.

(5) h making an order under subsection

(1), the Court may also make
pay
person
an order directing the applicant to
a
entitled to the use or benefit of the
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easement or cove,nant the amount that appears to the cou¡t to be just to award
consideration for either

-

(a)

any loss or

disadvantage suffered

as

a

consequence

of

the

modification or extinguishment; or

(b)
178.

any reduction in any compensation received for the land affected
by the easem€nt or covenant when it was created that is attibutable
to its irposition.

Notice of application

lVhere an application is made for the modification or extinguishment of an
easement br covenant, the Court may, if it thinks just, direct *rat ttte applicant
must give notice of the application in the manner and to the consent authority,
within the meaning of the Planning Act, or any other person it specifies in the

direction.

179. Effectoforder
An ordff made under section 177 is binding on all persons, whether or not
adults or otherwise having capacity, who are or become entitled to the use or
benefit of the easement, or are or become intérested in enforcing the covenant,
and whether or not they were parties to the proceedings under that section or were
served with notice under section 178.

180.

Application may be made in other proceedings

(1)

Where a person commences proceedings to enforce an easement or
covenant or rights arising out ofa breach of a covenant, a person against whom
the proceedings a¡e instituted rn¿y apply in the proceedings to the court for an
order or a directionunder section 181.

Ø

Unless the Corlrt orders othenvise, an application under subsection
(1) operates to stay the proceedings for enforcement of the easement or covenant.

181. PowersofCourt
In proceedings under this Division the Court may

(a)
(b)
(c)

direct that a survey is to be made
be prepared in respect of ttre lan{

-

of land and a plan of survey is to

order a person to execute an instrument, in registable or other
form, that is necessary to give effect to an order made under this
Division;
order a person to produce to another person specified in the order
any certificate as to title or other document relating to lan{
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(d)

make an order declaring whether or not land is or would in
qpecified circumstances be affected by an easement or covenant

and-

(e)
(Ð

(Ð
(ü)

whethff or not the easement or covenant is enforceable; or

(üÐ

if it is emforceable, who may enforce it and against whorn

what the natue and extent of the easement or covenant is;

give directions for the conduct ofproceedings; or
make orders in respect of the costs of any of the matters referred to
in this section and of the proceedinp generally.

PART 10 _ THINGS IN ACTION

182.

Assignment of thing in action

(1)

An absolute assignment of a debt or other legal thing
whethermade before or afterthe commenceme,Írt of this Act-

(a)
(b)
(c)

in

actiorq

t¡ât is by writing under the hand of the assignor;
that does not purport to be by way ofcharge only; and

of which express notice in vniting has been given to the debtor,
tustee or other person from whom the assignor would have been
entitled to claim the det¡t or other thing in actior¡

is, subject to any equities having priority over the right of the assignee, effectual
to pass and üansfer from the date of that notice

(d)
(e)

-

the legal right to that debt or other thing in action;

all legal and other remedies for the debt or other thing in action;
and

(Ð

the power to give a good discharge for the debt or other thing in
action without the concurrence of the assignor.

Ø

If the debtor, trustee or other person liable in respect of the debt or
other thing in action has notice

(a)
(b)

-

that the assignment is disputed by the assignor or any person
claiming under him or heç or

of any other opposing or conflicting claims to the debt or other
thing in action,
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he or she may either call on the person dþuting the assignment or making an
opposing or conflicting claim to interplead concerning the dispute or claim or to
pay the debt or other thing in action into cou¡t under and in conformity with the
provisions of the law relating to reüef of tn¡stees.

PART 11_PERPETUTilES

183. Interpretation

(1)

In this Part, unless the contary intention appears-

'þower of appointnent" includes a discretionary powff to make

a

disposition;
"settlement" includes

-

will;

(a)

a

(b)

an instrrment, testamentary or otherwise, exercising a power

of appointnent, whether pneral or qpecial; and

(c)

any other instrument, tansaction or dealing whereþ

a

psrson makes a dispositiog

but does not inciude an Act or an instrument of a legislative or
administative character;
"rule against perpetual trusts" means the common law rule that invalidates
a tust (not otherwise invalid) for a purpose which is not cha¡itable

if the duration of the tust will or may exceed the perpetulty perio{

"[

lst" has the same meaning

as in the Trustee

Act,

"fustee" has the same meaningas inthe TrusteeAct,

'bill'

includes a codicil.

Ø

For the purposes of this Part, a disposition in a will is to be taken to
take effect on the death of the testator.

(3)
(a)
(b)

For the pqposes of this Part, aperson is to be

teated-

as a member of a class if the person satisfies, each and every
condition identifying a member ofthe class; and

of a class if the person satisfies only one or
some of the conditions identifying a member of the class but there
is a possibility that the remainder of those conditions will in time be
satisfied.
as a potential member
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184. Application

(1)

after

I

This Part applies in relation to a settlement taking effect before or
August 1994.

Ø

This Part applies in relation to a settlement exercising a power of
appointnent taking effect after I August 1994, whether general or special and
whether or not it applies in relation to the settlement creating the power of
appoinûnent.

(3)

This Pa¡t does not apply to render invalid an interest created by a
a will executed before 1 August 1994 but taking effect after that date
if the proqrsion would not have infringed the rule against perpetuities had the
Perpetuities Act 1994 or this Act not been enacted and the will taken effect when
provision of

it was executed-

fEs.

Settlements by Crown not bound

Nothing in the rule against perpetuities, in the rule against perpetual trusts
or in this Part affects a settlement made by the Crown.

186.

Powers of appointment

(1)

For the purposes of the rule against perpetuities, a power of
appointnent is at a particular time to be treated as a special power unless, at that
time, the appointor has, by the settlement creating the power, unconditional
authority at his or her own discretion to exercise the power by appointing the
interest the subject of the power to himself or herself.

Q)

Notwithstanding subsection (1), an appointnent of an interest made
by will under a pow€r of appoinfnent that would" but for the fact that it was made
exercisable only by will, have been a general poÌver is to be treated as a general
power for the purposes of determining whether the appointnent of the interest
infringes the rule against perpetuities.

(3)

For the purposes of this section, an authority is unconditional
notwithstanding a formal conditíon relating to the mode of exercise of the power.

f87. Perpetuity

(1)

period

For the purposes of the rule against perpetuities but subject to
to an interest created by a

subsection (3), the perpetuity period applicable
settlement

is-

(a)
(b)

a

life in beingplus 21 years; or

80 years from the date on which the settlement takes effect,

whichever is specifred in the settlement.

109

Law of PropeñyAct 2000

Ø

subject to subsection (3), if no perpetuity period is specified in the
settlement, the perpetuity period is taken to be 80 yearsfrom the date on which
the settlement takes effect.

(3)

If

an appointrnent of an interest is made under a special power

appointrnent, the perpetuity period

is reckoned from the date on which

of

the

settlement creating the power takes effect.

188.

Unborn husband or wife

The widow or widower of a person who is a life in being for the purposes
ofthe rule agatnsJ perpetuities must be teated as a life in being for the purpôse of

the applicqtion of the rule

(a)
(b)

to-

a disposition in favour of that widow or widower; and
a diqposition in favour

(Ð
(ü)

of-

a charity rhar attains;
a

(üÐ

person who attains; or

a class the members of which attiain,

according to the terms of the disposition, a vested interest on or

after(iv)

the death of the survivor of a person who is a life in being
and his widow or her widower;

(v)

the death of his widow orherwidower; or

(vi)

the happening of a contingency during the lifetime of his

widow orherwidower.

189.

Presumptions and evidence as to frrture parenthood

(1)

If, in the application of the
or in determining ttre right of a person to
there a¡ises a question that depends on
child at a fi.¡tt¡re

(a)

time-

it is presumed, subject to paragaph (b),

(Ð

that-

a male person who has attained the aç of 12 years can
if under that age); and

procreate a child (but not

(ü)

a female person who has attained the age of 12 years can
procreate a child (but not if urder that age or if she has
attained the age of 55 years); but
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(b)

in the case of a iiving person, evidence may be given in any
will not be

proceedings to show that he or she is or will or is not or
capable ofprocreating a child at the time in question.

If by virtue of subsection (1), a person is treated as incapable of
procreating a child at a particular time but he or she in fact procreates a child" the

Ø

Supreme Court may make the order

it thinks just for placing the persons

interested in the property comprised in a diqposition as far as reasonably possible
in the position they would have held if the person was teated as capable of
procreating a child in applying subsection (1) to the disposition, trust or
accumulation concemed.

(3) , Subjectto an orderunde¡ subsection (2), if, inproceedings relating
to a disposition, a person is teated by virtue of subsection (1) as capable or
incapable of procreating a child at a particular time, the person must be fteated as

likewise capable or incapable of procreating a chüd for the pr:rpose of
determining a çestion that might a¡ise in the application of the rule against
perpetuities to the same disposition in zubseçent proceedings.

(4)

This sectior¡ except subsection (lxb), has effect in relation to the
possibility that a person may at any time become a parent of another person by
adoption or the operation of a law, whether or not in force in the Tenitory.

190.

TVait-and-see

(l)

If a provision of a settlement that creates an interest would" but for
this section and section 189, infringr the rule apinst perpetuities, the interest is
teated until the time (if any) it becomes certain that it must vest (if at all) after the
end of the perpetuity period as if the provision did not infringe the rule and it
becoming certain that it does inÊinge the rule does affect the vaiidity of a thing
previously done in relation to the interest.

(2)

No limitation in a provision of a settlement that creates a contingent
interest is to be teated as or declared to be invalid because it infringes the rule
against perpetuities by reason only of there being a possibility of the interest
vesting after the end of the perpetuity period-

(3)

Every contingent interest in a provision of a settlement capable of
vesting before or after the end of the perpetuity period is to be presumed valid
until events establish that the interest is incapable of vesting-

(a)
O)
(4)

before the end of the perpetuity period" in which case the inte¡est is
to be teated as or decla¡ed to be voi{ or
after the end of the perpetutty perio{ in which case the interest is to
be teated as or decla¡ed to be valid-

This sectiondoesnotaffectthe operationofsection 197.
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191.

Reduction of age and exclusion of class nembers

(1) rf(a) a provision of a settlement creates an interest and the vesting of the
interest depends on a person attaining a specified age; and

(b)

it becomes appa¡ent that the provision would not infringe the rule
against perpetuities if the specified age had been a lesser age,

it

the interest is, for all pr:rposes, treated as
instead of its vesting depending on
the person attainingthe specified age, its vesting depended on the person attaining
the greateçt age that, if substituted in place of the qpecified age, would save the
provisiod from infringingthe rule.

Ø If an interest to which subsection (1) applies is subsequent to any
other interest created by the settlement, the other interest is not defeated or
othen¡rise adversely affected by the operation of zubsection (1).
(3)

IÇ in relation to an interest created by a provision of a settlement,
different ages are specifred in relation to different persons

-

(a)
(b)

the reference in subsection (1) to the specified age is constnred as a
reference to all the specified ages; and

subsection (1) operates to reduce each age specifred so far as is
necessaly to save the provision from infringing the rule against
perpetuities.

(4)

If a provision of a settlemert creates an interest which is to be taken
members
of
by
a class and it becomes apparent that the inclusion of a particular
member of the class or an unborn pe¡son (who at birth would become a member
or potential member of the class) would, but for this subsection

-

(a)
(b)

cause the provision to

infrinç

the rule against perpetuities; or

prevent subsection (1) from operating to save the provision from
infringing the rule,

the person is, unless the exclusion of the person would exhaust the class, treated
in relation to the interest as if the person were not a member of the class an{
zubsection (1) applies, that subsection has effect accordingly.

if

(5)

If this section has effect in relation to a provision to which section
190 applies, the operation of this section does not affect the validity of a thing
previously done in relation to the interest created by the provision

rt2

Law of Properry Act 2000

192. Order

of applicatÍon of remedial provisions

For the pu¡poses of the rule against perpetuities, the following provisions
a¡e to be applied in the following order:

(a)
O)
(c)

section 190;
section 191(1);
section I9l(4).

193. Administrative

po\üers of trustees

(1) , hr this section, "administrative power" means a power of a trustee
other than a portrer to appoint, pay, transfer, advance, apply, distribute or
otherwise deal with tust properly in or towa¡ds satisfaction of the interest of a
beneficiary under the trust or in or towa¡ds satisfaction of a purpose of the trust.

Ø

The rule against perpetuities does not invalidate an administrative

po\ryer in relation to tnrst property during the subsistence of a beneficial interest

in

the ûr¡st property.

(3)

This section applies to an administative power that takes effect or
is exercised before or afterthe commencement ofthis Act.

194.

Remuneration of trustees

(1)

The rule against perpetuities does not invalidate a power or other
provision for remunerating a tustee for the tn¡stee's services.

Ø

a

This section applies to a power or other provision for remunerating
tustee taking effect before or after the commencement of this Act.

195.

Superannuation and other funds

(1)

krthis section-

"employee" includes

a director, officer,

servant and employee

of

an

enryloyer;

'fund" means-

(a)

a provident, superannuatioq retirement, sickness, accident,
¿tssurance, unemployment, pension or co-operative benefit
fi:nd, scheme, a¡rangement or provision; or

(b)

a fund, scheme, arrangement or provision for the education
of cbildreq for payments based on employrnent service or
for long service leave (if money is taken in lieu of leave) and
includes any like firnd" scheme, arrangement or provision;
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"self-employed person" includes a person enpged in a laurfr¡l professior¡
trade, occupation or calting.

Ø

The rule against perpetuities does not invalidate a fund established
by a settlement for the benefit of(a)

enployees;

(b)

selÊernployed persons;

(c)

spouses,

childre4 grandchildren, parents, dependants or legal

personal representatives of employees or self-employed persons; ór

(d)'

persons duly selected or nominated for that purpose by employees
or selÊemployed persons in purzuance of the provisions of ttre
settlement.

(3)

The rule against perpetuities does not invalidate a trust established
by a settlement and used for investing the assets of a fi¡nd refened to in
subsection (2) (whettrer or not it is also used for investing other assets).

(4)
(5)
August 1994.

196.

Subsection (3) does not affect the generality ofsubsection (2).

This section applies to settlements taking effect before or after I

Determinableinterests

(1)

Inthis section-

"determinable interest" meâns an interest created by a settlement that is
detenninable on a contingency provided for in a provision of the
settlement;

"subsequent int€trest", in relation to a determinable interest, means an
interest, whether vested or contingent-

(a)

created by the settlement that created the determinable
interest or remaining undisposed of by the settlement or
taking efflect by way of reverter, resulting tnrs! residuary

gift or

otlrerwise

on a possibility arising under the

settlement; and

(b)

in relation to which the determinable interest is a prior
interest.

Ø

The rule against perpetuities applies to render invalid the provision
of a settlement providing for determination of a determinable interest in the same
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manner as the rule would apply to rende¡ invalid a condition subsequent in the
settlement for defeasance of the determinable inte¡est on the same contingency.

(3)
(a)
(b)

Ifthe rule applies to a determinable interestthe determinable interest is not determinable; and
a subsequent interest not itself rendered invaiid by the rule shall be
or defeated to the extent necessa¡y to allow the

posþoned

determinable interest to have effect free from the provision for
determination.

(4)

For the purposes of this sectior¡ an interest c,reated by, or a
an appoinfnent or other exercise of a power in a settlement (except a
general power of appoinfrnent) is not to be teated as an interest created by, or a

provision

i4

provision in the settlement.

(5)

Notwithstanding zubsection (2), the rule against perpetuities does
not apply to a gift over from one charity to another.

197.

Options
The rule against perpetuities does not apply

(a)
(b)

to-

an option to renew a lease ofproperty; or

an option or right of pre-emption of a lessee to acquire

a

reversionary interest in property comprised in a lease.

198.

Trusts for purposes that are not charitable

(1)

Subject to this sectior¡ this Act does not affect the operation of the
rule against perpetual trusts for a purpose.

Ø

For the purposes ofthe rule against perpetual trusts, ifthere is a
disposition for a purpose by a settlement, the perpetuity period applicable to the
disposition is a life in being plus 21 years or 80 yeæs ûom the date on which the
settlement takes effect whichever is qpecified in the settlement.

(3)

Despite subsection Q), rf no perpetuity period is qpecified in the
settlement, the perpetuity period is to be taken to be 80 years from the date on
which the settlement takes effect.

(4) If there is a disposition for a purpose by a settlement and the
disposition would, but for this Act, infringe the rule against perpetual trusts, the
disposition is to be teated" until that time (if any) tlnt it becomes certain that the
disposition must infringe the rule, as if it did not infringe the rule and the validity

of a thing previously done in relation to the disposition is not affected by it
becoming certain that it must infringe the rule.

115

Law ofPropeny Act 2000

(s)
charitable.

t99.

This section does not apply to a disposition for a pr:rpose that is

Dependentinterests

- (1)

provi
the
by reason only that the
If

provision is not

l

¡endered invalid by

perpetual tusts
an interest that

is rendered invalid.

200. Mitigation

of rule of remorseless construction

(1) If a court constn¡es a will or other instnrment that makes a

disposition of property, the court may have regard to the fact th¿t under one
possible constuction the disposition would or might be void by virnre of the rule
against perpetuities but under anoths possible constn¡ction it would or might be
valid.

Ø

In

considering
account

o be preferred, the
havo intended the

court may take into
construction under which the

(3)
(a)
(b)
(4)

In the application of this section a court must

not-

render a tnrstee or other person liable for an act done before the
comrnencement of this Act fo¡ which the trustee or person would
not have been liable if this Act had not come into operation; or
er¡able a tn¡stee or person to recover money distributed or paid
under a trust, ifthe tn¡stee or person could not have recovered the
money but for subsection (1).

This section applies to wills and other instnrments making
I August 1994.

a

disposition ofproperty executed before or after

201. Abolition of double possibility rute

(1)

The rule of law prohibiting the limitatio4 afrer a life interest to an
unbom person, of an interest in land to the unbom child or other issue of an
unborn person is abolished but without prejudice to any other rule relating to

perpetuities.
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Ø

This section applies only in relation to dispositions o¡ tnrsts created
by an inSnrment coming into operation on or after 1 August 1994.

202.

Accumulation of income

(1)

If property is settled or disposed of so that the income of the
property may be or is directed to be accumulated wholly or in part, the power or
direction to accumulate the income is valid only if the disposition of the
accumuiated income is or may be valid.

Ø

Nothingin subsection (1) affects-

(u)

,
(b)

property settled or disposed of for a purpose ttrat is chariable;

(c)

the jurisdiction or power

the power of a person to terminate an accumulation that is for his or
her benefit;

of the Supreme Cor¡rt to maintain or

advance out of accumulations; or

(d)

a power of a tustee under the Trastee Act or any other
or an instnrment creating a tust or making a disposition.

PARÎ

203. Application

12

Act or law

_ POWER,S OF APPOINTMENT

of Part

This Pa¡t applies to powers of appointment created or arising before and
afterthe commencement of this Act.

2M.

Mode of exercise of powers

(1)

If a power of appointnent by an instrr¡ment other tban a will is
exercised by deed executed and attested under this Act, or, in the case of an
instrument r¡nder the Land Title Act, under that Act, the deed or instrument is, in
respect of the execution and attestation of the instument, a valid exercise of the
power notwithstanding that some additional or other form of execution o¡
attestation or solemnity is required by the instument creatingthe power.

Ø

This section does not operate to defeat a direction in an instrument
creating a power of appointnent that-

(a)

the consent ofa particularperson is necessary for there to be a valid
execution ofthe instnrment by which the power is exerciseü or

(b) in order to give validity to an appoinünen!
performed having no relation
attesting the instrument.

I17
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(3)

This section does not prevent the donee of a power of appoinünent
from exercising the po\ryer by writing or other than by an instument executed and
attested as a deed and if the power of appoinûnent is exercised in that manner
this section does not apply.

205. validation of appointments if

objects are excluded or take illusory

shares

(1)

An appointnent that is made pursuant to the exercise of a power to
appoint property among 2 or more objects is not invalid on the ground that-.

(a)
,,
(b)

an unsubstantial, illusory or nominal strare only is appointed to or
left unappointed to devolve on any ofthe objects of thè power; or
an object

ofthe power is altogether excluded,

if an object of the power is not to take a share in the property or
is to take a sha¡e in the property in default of appointnent.
and is valid even

(2)
a power

This section does not affect any provision in an instrument creating
declares the amount of a share from which an

of appointrrent which

object of the power is not to be excluded.

(3)

This section applies to appoinûnents made before or after the

commencement of this Act.

206. Protection of purchasers

claiming under certain void appointments

(1)

An instrument purporting to exercise a power of appointnent over
property that, in default of and subject to any appointnent, is held in tust for a
class or number of persons including the appointee is not void on the ground of
fraud onthe power as against a pwchasa in good faith.

appointnert, the protection afforded by this section to a purchaser does not
extend to úre excess interest.

(3)

A person deriving title under a purchaser entitled to the benefit
this section is entitled to the sa¡ne benefit as the pwchaser wouid have been.

(4) This section applies only to

of

dealings efflected after the

commencement of this Act.

(5) In this section, 'þurchaser in good faith" means a person dealing
with an appointee who is an adult for valuable consideration- in money oi
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money's worth and without notice of the f¡aud or aÍy circumst¿nces from whicl¡
if reasonable inquiries had been made, the fraudmight have been discovered-

207.

Disclaimer etc. of powers

(1)

A person to whom a potver of appointnen! whether or not coupled
with an interest, is given may by deed disclairn, release or contact not to exeriise
the power and after making the disclaimer, release or contract is not capable of
exercising or joining in the exercise of the polver.

Ø

Subject to the expression of a contrary intention in the instnrment
of appointnent, on the making of a disclaimer, release or
contact referred to in zubsection (1), the power may be exe¡cised by any other
person oi persons or the survivor or survivors of any other person or persons to
whomthe power is give,n-

creating a power

(3) If a power of appointnent is exercisable by an instument which
måy ü is required to be registered under an Act, the power may be released or
disclaimed by a memorandum in the approved form which may be registered
under that Act.
(4)
(a)
(b)

This sectiondoes not apply to a power of appointment coupled

with a duty; and

applies to the exercise of a power

instnrment coming

into

of appoinünent created by an
operation before or after the

commencement of this Act.

PART

13

_ VOIDABLE DISPO$TIONS

20E. Voluntary conyeyancesto defraud creditors

(l)

Subject

voidable

to this sectior¡ every alienation of property made with

intent to defraud creditors is voidable at the instance of any person prejudiced by
the alienation of property.

Ø
(3)

This section does not affect the operation of the law of banftnrptcy.

This section does not extend to an estate or interest in property
conveyed for valuable consideration and in good faith to a person not having, at
the time of the conveyance, notice of the intent to defraud credito¡s.

(4)

This section applies to every alienation of property whether made
before or after the commencement of this Act.
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209- voluntary disposition

of land voidable at instance of purchaser

(1)

Every voluntary alie,nation of land made with intent
subsequent purchaser is voidable at the inst¿nce of the pwchaser.

sect
made
subseçent conveyance for valuable
Ø

For the purposes of this
made, is to be taken to have been

to defraud

a

whenever
because a

after

the

commencement of this Act.

210.

Acquisitions of reversions at under value

(1)
, No acquisition of a reversionary interest inreal or personal property
for money or money's worth that is made in good faitl¡ without f¡aud or unfail
dealing is liable to be opened or set aside only on the ground ofunder value.

Q)

In subsection (1), "reversionary interest" inciudes an expectåncy or

possibility.

(3)

This section does not affect the jurisdiction of the Cor¡rt to set aside
or modify unconscionable bargains.

PART

2ll.

14

-

APPORTIOI\MDNT

Definitions

-

kr this Part

"annuities" includes salaries and pensions;

"dividendq" includes all payments made by the name of dividend, bonus,
or otherwise out of the révenue of a company or other body
corporate incorporated under a statute and divisible between all or
any of the members of the company or body corporate, whether the
payments are usually made or declared at fixed times or otherwise;
"rents" includes rent service, rent charge and rent seck and all periodical
payments or renderings instead of or in the nature of ¡ent.

212.

Rents etc. apportionable in respect of time

(1)
nature

All

rents, annuities, dividends, and other periodical paynents in the

of income,

whether reserved or made payable under an instument in
uriting or othe¡wise, a¡e to be taken to be accruing ûom day to day like interest
on money lent and to be apportionable in respect of time accordingly.

Ø

The apportioned part of rent, an annuity, or other payment referred

to in subsection (1) is payable or recoverable

-
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(a)

in the case of a continuing rent, annuity, or any other payment
when the entire portion of which the apportioned part forms part
becomes due and payable; or

O)

in the case of rent or an annuity or other payment determined by reenty, death or othenrise when the next entire portion of which
the apportioned part forms part would have been payable if the rent,
annuity or payment had not determined,

-

-

and not before.

(3) A person and his or her executor, administator and assigns, and
also the qxecutor, administator and assigns of a person whose interests
determinëd with his or her deatb has or have the same remedies at law and in
equlty for recovering the apportioned parts when payable (taking into account the
proportionate parts of all just allowances and deductions) as they would
respectively have had for recovering the e,lrtire portions if entitled to thern
(4)

Notwithstanding subsection (3), if a person is liable to pay rent
reserved out of or charged on land, the person and the land a¡e not to be resorted
to for an apportioned pa¡t forming part of an entire or continuing ren! but the
entire or continuing rent (including the apportioned part) is to be ¡ecovered and
received by the person who, if the rent had not been apportionable r¡nder this
section or othenrise, would have been entitled to the entire or continuing ren!
and the apportioned part is recoverable from that person by proceedings by an
executor, administator or otherparty entitled to it underthis section-

213.

Exceptions and application

(1)
under

a

Nothing in this Pa¡t renders apportionable an annual sum payable
policy of assr¡ance (however described).

Ø

This Part does not apply

if it is expressly stipulated that

apportionnent is not to take place.

PART Is-PREST]MPTIONS OF DEATH AND SURVTVORSHIP

214. Application

(1)
(a)

This Pa¡t applies in respect

of-

all properly that devolves on the death or presr:med death of

a

person accordingto a law ofthe Territory; and

(b)

all appoinûnents of tustees that a¡e made according to a law of the
Territory.

Ø

This Part applies to and in

relationto-
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(a)

deaths of persons who die afterthe comrnencement

(b)

presumed deaths of persons who are presr:med after the
commencement ofthis Act to be dead,

ofthis Act; and

whether the deaths or presumed deaths occur in the Tenitory or elsewhere.

215.

Presumption of death

(1)
(a)
(b),
(c)

Forthepurposes ofsections 2L6 and217, apersonwhose death is not establishe{

who has been absent for a continuous period of 7 years during
which he or she has not been heard fron:; and
whose absence is not satisfactorily explained after diligent sea¡ch or

inquiry,
is prezumed to be dead-

No will, trust, settleme,n! disposition, appointment or other
instn:ment by which property devolves on the death of a person refened to in
zubsection (1) takes effect rrnless a court of conpetent jurisdiction of the
commonwealth or a State or Tenitory of the commonwealth has made a fmding
that has the effect of presuming the person to be dead for not less than 7 years.

Q)

216.

Devolution of property in cases where order of death uncertain

(1)
intention

This section applies subject to the appearance of a contary
settlement, dispositior¡ appointnent or any other

in a will, trust,

instn:ment.

Ø

If 2 or more persons die or a¡e presumed dead or I or more persons
die and one or more persons are presumed dead in circumstances which give rise
to reasonable doubts as to which of those persons sr¡¡vived the other or others of

them-

(a)

zubject to this section - the property of each of those persons is to
devolve as if he or she had sr¡¡vived the other or others of them and
had died immediately afterwæds;

O)

a dotntio mortis causa made by any of those persons to anothe¡
those persons is void and ofno effect;

(c)

in any case where any of those persons life is insu¡ed under a
policy of life or accident insruance and another or others of them
would, on surviving the insr¡red person, be entitled (other than
under a will or on the intestacy of a person) to the proceeds or a
r22
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part ofthe proceeds payable under the policy, the proceeds are to
be disfributed as if the insr:¡ed person had survived the other or
each of the others and had died immediately aftenrards;

(d)
(e)
,,

any property that is owned jointly and exclusiveþ by any 2 or more
of those persons is to devolve as if it were owned by them as
tenants in common in equal sha¡es when they die{
subject to subsection (3) - in any case where under a will or tust or
other disposition property would have passed (whether as the
consequence of the operation of section 36 of the Wills Act or
othenrise) to any of 2 or more possible beneficiaries (who a¡e from
amongst those persons who die or æe presumed dead) if any of the
possible beneficia¡ies could be shown to have survived the other or
others of therrr, the devise or bequest or disposition takes effect as if
the property were given to the possible beneficiaries as tenants in
cornmon
equal shares, and the prope(y is
devolve
accordingly;

in

(Ð

to

subject to subsection (4) - in any case of a power of appoinÍnent
which could have been exercised in respect ofany property by any
2 of more of those peßons who die or are preflrmed dead if any of
them could be shown to have su¡vived the other or others of then¡
the power may be exercised as if an equal strare of that property
had been set apart for appointnent by each ofthose persons and as
if each of those persons had the power of appointnent in respect of
the share ofthat property set apart for appointnent by him or her,
and that sha¡e is to devolve in default of appointnent by him or her
in the manner in which the property would have devolved in default
of appoinünent by him or her if he or she had survived the other or
others;

(g)

in any case where-

(Ð

property is devised or bequeathed or appointed by will or
other testamentary instument to the survivor of 2 or more of
the testator's children or other iszue within the meaning of
section 36

(ü)

ofthe Wílls Act, and

all or the last swvivors of those children or other issue a¡e
from amongst those persons who die or arc presumed dead,

that provision applies as if the devise or bequest or appointnent
were in equal shares to those sr¡rvivors who leave a child or
chjld¡e,n who survives or survive the testator; and

(h)

in any case

where those pasons who die or are presumed dead
include a testator and one or more of his or her issue (however
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remote) and section 36 of the Wills Act applies, the testator is to be

taken to have survived all of his or her issue who die or ¿ìre
presumed dead and to have died immediately afterwards and"
accordingly, a devise or beçest by the testator to any of his or her
issue who die or a¡e presumed dead or who had already died during
the testator's lifetime

(Ð

-

lapses urless any

of the donee's issue, other than

persons who die or are presumed

those

dea{ survives the testator;

or
,,
(3)

(ü)

if any of the issue referred to in subparagaph (Ð sr¡¡vives
the testator-takes eflect in accordance with that provision.

subsection (2)(e) does not apply in any case to which subsection

(2)(c) or (f) applies.

(4)

subsection (2)(f¡ does not apply in any case to which subsection

(2)(c) applies.

217. Presumption of survivorship
In any other case affecting the title to properry or the appointment
tustees not referred to in this Pa¡t-

of

(a) if(Ð 2 or more persons die;
(ü) 2 or more persons are pre$rmed dead; or
(üÐ one or more persons die and one or more persons are
presumed dead; and

(b)

the circumst¿nces of those person's deaths or presumed deattrs
gives rise to ¡easonable doubts as to which of those persons
survived the other or others,

the deaths or presumed deaths or deaths and presumed deaths are presumed to
bave occurred in order of seniority and, accordingly, the younger is presumed to
have survived the eider.

218.

Nothing in this Part prevents making of Re Benjamjz orders

Nothing in this Part prevents the distibution of the estate of a deceased
person in the case where a beneficiary cæmot be for¡nd and there is no evidence
that the beneficiary predeceased the testator.
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PART

219.

16

_ N{ISCELLAI\EOUS

Service of notices

(1) A notice required or authorised by this Act to be served on or given
to a person or a notice served or! or given to a peßon urder an instument or
agreement tbat relates to property, rnay be served on or given to the person

(a)
(b)
,,
(c)

-

by delivering the notice to the person personally;
by leaving it for the person at the person's usual o¡ last known place
of residence or, if the person is in business as a principal, at the
person's usual or last lcrownplace ofbusiness;
by posting it to the person

þ

registered mail as a letter addressed to
the person at the person's usual or last lcrown place of residence or,

if

the person is in business as a principal, at the person's usual

known place of business; or

(d)

in the

case

of a company, by leaving or posting it, as a letter

addressed to the company at or to its registered ofüce or principal
place ofbusiness inthe Tenitory

Ø

Unless the contary

is

shown" a notice posted as specified in

subsection (1) is to be taken to have been served at the time when the notice
would be delivered by the ordinary course of post.

(3)

If the person is absent from the Territory, the notice may be
delivered as specified in zubsection (1) to ttre person's agent in the Territory.

(4)

If

the person is deceased" the notice may be served on or given to

the person's personal representative as specified in subsection (1).

(5) If the person is not }nowr¡ is absent from the Tenitory and has no
lnown agent in the Tenitory or is deceased and has no known personal
representative, the notice is to be served in the manner directed by the

Cout.

(6)

No¡rithstanding this section, the Cor:rt may make an

(a)

directingthe numner in which a notice is to be served; or

(b)

dispensing with the service of a notice.

(7)

This section does not apply-

(a)

to notices served in proceedings inthe Cour[ or

(b)

if the person serving the notice prevents its receipt by the person on
whom the notice is intended to be served-
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(8)

This section applies to the service of a notice under an instrument,
agreement or Act unless the instument, agreement or Act specifies another
method of serving the notice.

220.

Regulations
The Administator may make regulations, not inconsistent with this Act,

prescribing matters(a)

required or permitted by this Act to be prescribed; or

(b)

necessary or convenient to be prescribed for carrying out or glving
effect to this Act.

PART l7_REPEAL

221.

Repeal
The Acts specified in Schedule 4 are repealed.

SCIIEDT]LES

SCHEDULE

1

Section 20(9)
PROCT,DT]RE IN CASES OF BONA

1.

hocedure in

cases of escheat

VACANTIA

or other like cases

when a question arises as to the title of the crown to land in a case of
in any
other case in which an inquest of offrce might have been het4 the truth of the
escheat or alleged escheat or of bona vacantia or alleged bona vacantia, or

matter is to be ascertained as prescribed in this Schedule.

2.

Writ ofinquisition

In the event of a question referred to in crause 1, a writ called a writ of
inquisition is to be issued from the court on the fiat of a L¿w offcer to the Local

3.

Return of

urit

The writ of inquisition and the certificate of the Local cor:rt is to be
retumed to the court as soon as reasonably possible, and any person aggrieved by
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the certificate is entitled to taverse or object to the writ or certificate in the
numner and within the time provided by the supreme Court Rules or, if the Rules
do not make provision for the making of the objectior¡ not later that 1 month after
the retum of the writ.

4.

\ilrit

to be returned before new grant made

No grant of any land alleged to be escheated or to have become bona
vacantía is to be made until after the writ of inquisition and a certificate frnding
the title of the land has been retumed into the Court and the time for taversing
the

5.

writ or certificate

bas expired-

Ef,ect of certificate

Subject to this Schedule or the Supreme Court Rules, the certificate is
conclusive evidence of the facts stated in it.

6.

Saving

Proceedings on a writ of inquisition do not prejudice any rights whict¡ at
the time of the death of the person that led to the issue of the writ, were vested in
some other person.

7.

Procedure when waiver by the Crown

(1) I1, at a time not later tban 2 months after an instument waiving the
title of the Crown to any property is made under sestion 20Q} a person claiming
an interest in or to the property requests that a writ of inquisition in respect of the
Crown's title be issued and gives security to the satisfaction of a Law Officer for
the costs of the issue and execution of the writ, a writ may issue under this
Schedule and the instument waiving ttre right of the Crown ceases to have effect
from the date the writ issues.
(2) If the title of the Crown to the property is established by a
certthcate retumed under clause 3 of this Schedule, a further instn¡ment waiving
the right of the Crown may be made under section 20(3) after the time for
traversing the writ and certificate has expire{ but no ñ¡¡ther request for the iszue
of a writ may be made under this clause.

(3)

If an insftrment is made under section 20(3) waiving ttre rigþt of
the Crown to 1an4 clause 1 is to be read subject to this clause with the exception
that a writ of inquisition at the instance of the Crown may issue at any time.

8.

Power to regulate procedure with respect to esche¿ts to the Crown

The Court may make rules prescribing and regulating the procedure of the
Court on and incidenal to a writ of inquisition and conseçentiat on the holding
of inquiries underthe writ.
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9.

Interpretation

kr this schedule, "Law officer" means the Attomey-General, the Solicito¡
for the Nortlrern Territory or the solicitor-General of the Norttrern Tenitory.

SCHEDT'LE 2
Section 120

SEORT FORMS OF COVENAI\TS INLEASES

DIRECTIONS AS TO TEE FORMS IN THIS SCMDULE

1.

Parties who use a form of words in Coh¡mn 1 may substitute fo¡ the words
"lessee" or "lessor" the name or names of the lessee or lessor respectively an4
that is done, corresponding substitr¡tions æe to be taken to be made in the

if

conesponding form of words in Column 2.

2.

Parties may zubstitute one gender for another, or the plural number for the
singular, in a form of words in Column 1 and correqponding chançs are to be
taken to be made in the corresponding form of words in Column 2.

3.

Parties may complete the blank spaces left in a form of words in Column 1
with any words or figures and those words or figues a¡e to be taken to be inserted
in the corresponding blank spaces left in the corresponding forrr of words in

Colurnn 2.

4.

Pa¡ties may intoduce into or annex to a form in Column I any addition to,
exception ûom or qualification of the fonn, or may stike out or omit any words

from Colurm l, and a form of words that would give effect to the intention
indicated by the additior¡ exceptior¡ qualihcatior¡ sfiking out or omission is to
be taken to be added to the conesponding form in Coh¡mn 2.

5.

The covenants in Colurnn 2 are to be taken to be made with or by and to
apply to the lessor or lessee, as the case may be.
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COVENAI\TS
Column

1.

I

That the lessee covenants with

the lessor to pay rent.

Column 2

1.

The lessee covenants with and

promises to the lessor that the lessee
will, during the tern, pay to the lessor

the rent reserved in the

manner

previously mentioned without any
deduction other th¿n a deduction which

the lessee is entitled to make rmder an
Act.

2.

that in the event of 2. Provided that if the leased
by fire, lightdng, flood" or premises, or a part of the leased
tempest, rent is to abate until the premises, is during the term of the lease
ProviOe¿

damage

premises are restored.

destoyed or damaged by fire without
fault on the part of the lessee, flood,
lighhing, storrn, or tempest, so as to
render the leased premises unfit for the
occupation and use of the lessee, then,
and so often as that happens, the rent
reserved, or a proportionate part ofthe
rent, according to the natue and extent
of the damage sustained, abates and the
remedies for recovery of the rent or the
p,roportionate

part

of the rent are

suspended untü the leased premises
have been rebuilt or made fit for the
occupation and use ofthe lessee.

3.

And to pay taxes, except for

local improvements.

3.

And also that the lessee will pay
all taxes, rates and assessments of any
kind, whether imposed under the Local
Gwernment Act or another Act or
othenvise, which are during the term
charged on the leased premises or on
the lessor on account of the leased
premises except for taxes for local
improvements or works assessed on the
property benefited by them.

4.

4.

And to maintain ærd leave the
And also that dwing the term
premises in good repair (having regard the lessee will, if and whenever the
to their condition at the commencement need arises, but having regard to the
of the lease), reason¿ble wea¡ and tea¡ condition of the leased premises at the
and da:nage by fire, lighüring flood commencement
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and tempest excepted.

excepting reasonable wea¡ and tea¡ and
damage by fre, lightring, flood and
tempest occuning ú:ringthe term-

(a)

well and sufficiently maintai&
repair, and keep; and

(b) at the expiration or sooneÌ
determination of the temr
peaceably sunender and yield
up to the lessor,

leased premises in good and
substantial repatr, including all

the

appurtenances, buildings, erections and
fixtu¡es of or belonging to the leased
premises or lawfully made or erected
by the lessor on or within the leased
premises during the terrn

5.

And that the lessor may enter
and view the state of repair, and that the

5.

That the lessor, may, by himself

or hersçlfor the lessor's agents, during
lessee will repair according to notice in the term àt a reasonable time of the day
witing and tbat in default the lessor and on gving to the lessee 2 days
may repair.

previous notice, enter on the leased
premises and view the state of repair of
the leased premises and may serve on
the lessee or leave at the lessee's last or
uzual place of residence in the Territory
or on the leased premises a notice in
ffiiting of a defect requiring the lessee,
within a reasonable time, to repair the
defect in accordance with a covenant
expressed or implied in the lease, and

tlnt in default of the lessee so doing it
is lawful for the lessor to enter and
execute the required repairs.

6.

And that the lessor may enter 6.
That the lessor may, by himself
and carry out requirements of public or herself or the lessor's agents, at all
authorities and repairs under the lease.
reasonable times duringthe term of the
lease, with workers and others and all
necessary materials and appliances,
enter on the leased premises or a part of
the leased premises for the purpose of
complying with the terms of any
present or futu¡e legislation affecting
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the premises and any notices served on
the lessor or lessee by a licensing local

or other

competent authority
conceming the destruction of noxious
weeds or animals or the carrying out of
repairs, alterations or works of a
sbr¡ctu¡al character which the lessee
may not be bound or, if bound" may fail

to do, and also for the

pr:rpose of

exercising the powers and authorities
the lessor under the lease.

However,

of

the

destruction, repairs,
alterations or worls a¡e to be carried
out by the lessor without undue
interference with the occupation and
use of the leased premises by the
lessee.

7. And to insu¡e from frre in the 7. And also that the lessee will
joint names of the lessor and the lessee. immediately insr¡re the leased premises
to the full insurable value of the leased
premises in an insurance ofüce
approved by the lessor in the joint
names of the lessor and the lessee and
keep the leased premises so insured
duringthe term of the lease, and will on
the request of the lessor show to the
lessor the receipt for the last premium
paid for the insu¡ance, and as often as
the leased premises is destoyed or
damaged by fire the whole of each sum
or sruns of money which is recovered
or received for or in respect of the
insurance is to be lâid out and
expended in building or repairing the
leased premises or the parts of the
leased premises that are destroyed or
damagedby fire.
to
( )vear

8.

And

paint outside every

8.

And atso that the lessee will, in

ä:il*¿fi*äì",i.T¿iîni;
all the outside woodwork and ironwork
of or belonging to the leased premises
usually painted with 2 coats of proper
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paint.

9.

And to paint and paper inside

every(

9.

And also that the lessee will, in
) year, in a well executed
rnanner, paint the inside wood, iron
and other worls usually painted with 2
coats of proper paint and also will
repaper the parts of the premises that
are papered with paper of the same
quality and wasl¡ stop, whiten, or
color¡¡ the parts of the leased premises
every

)year.

(

that a¡e plastered.

10.

10. And also ttrat ttre lessee will,
furing the term of the lease, erect and
put up on the boundaries of the leased

And to fence.

land, or on the boundaries on which no

substantial fence exists,

a

good and

substantial fence.

11.

Andto keepup fences.

11.
ùring

And also that the lessee will

the term of the lease keep up the
fences and walls of or belonging to the
fences and walls of the leased premises
and make anew the parts of the leased

premises that may

reçire to

renewed and at proper seasons

of

be
the

year.

12.

12. And also that the lessee will
during the continuance of the lease
cultivate, use, and nutnage all parts of
the land that a¡e or may be broken up

And to cultivate.

or converted into tillage in a proper and

careful manner, and

will

not

impoverish o¡ lvaste the land-

13.

That the lessee

will not cut 13.

timber.

And also that the lessee will not
cut down, fell, injure, or destroy any
growing or iiving timber or timber-like
tees standing on the leased tand
without the consent in writing of the
lessor.

14.

That the lessee

will not without

consent use premises otherwise than as
a private dwelling house.

14.

And also that the lessee or any
subtenant will not convert, use or
occupy the leased premises or a part of
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the leased premises into or as a shop,
wæehouse or other place for carrying
on a tade or business or otherwise than
as a private dwelling house, or suffer
the premises to be used for such a
purpose, without the consent in \rvtiting
ofthe lesso¡.

15.

And will not assign or sublet
without leave; no fine to be taken.

15.

fuid also that the lessee or a
will not, during the term of
the lease, assigg tansfer, demise,
subtena¡t

sublet o¡ part with the possession of the
leased premises or a part of the leased
premises, or by any act or deed procure
the leased premises or a part of the
leased premises
assigned"
tansferre{ leased" sublet to or put into
the possession
another person,

to be

of

without the licence or consent in
vniting of the lessor, but the lessor's
licence o¡ consent is not to be refi¡sed
in the case of a proposed respectable
and responsible assign, tenant or
occupier.

Provided further, that no fine or zum of
money in the natu¡e of a fine is payable
for or in respect of the licence or

consent, but this proviso does not
preclude the right of the lessor to
require the payment of a reasonable
sum in respect of any legal or other
expenses incurred in relation to the
licence or consent.

16.

That the lessee
any offensive trade.

will not carry

on

16. That the lessee or a subtenant
will not during the term of the lease
use, exercise or carry on, or permit or
suffer to be use{ exercised or ca¡ried
on in or on ttre leased premises or a part
of the leased premises any noxious,

or

oflensive art, trade,
business, occupation or calling, and no
act, matter or thing which is, may be or
rnzy grow
the annoyance,
noisome,

to be

nuisance, grievance, damage or
disturbance ofthe occupiers or o\ryners
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of a

neighbouring premises

is to

be

done in or on the leased premises or a
part of the leased premises during the
term ofthe lease.

17. That the lessee will carry on the 17. And also ttlat the lessee or a
business of a licensee within the subtenant will during the term of the
meaning of the Liquor AA and conduct lease use, exercise and carry on in and
the same in an orderþ rrutnner.
on the leased premises the frade or
business of a licensee within the
meaning of the Líquor Act, and keep
open and use the buüdings on the
leased iand as and for a hotel, and
nuìnage and conduct his or her trade or
business in a quiet and orderþ rnann€r,
and will not do, commit or permit or
suffer to be done or committed an act,
matter or thing by which or by means
of which a licence is or may be
forfeited or become void or liable to be
taken away, suppressed or suspended"
and will comply in ail respects with the
requirements of the Liquor Act.
18. And will apply for renewal of 18. And also that the lessee or a
licence.
subtenant will during the term of the
lease, at the proper time, apply for and
endeavour to obtain at the person's own
expense all licences that a¡e or may be
necessary for carrying on the tade or

of a

licensee within the
meaning of the Liquor Ac:t tnand on the
business

leased premises and

for keeping

the

buildings open as and for a hotel.

19.

And will facilitate the tansfer

licence.

of

19.

And also that the lessee or a
will, at the expiration or

subtenant

sooner determination of the lease, sign,
give the notice or notices of a renewal
or transfer of a licence required by law
to be affixed to the leased premises and
allow the notice or notices to be affxed
and remain affxed during the time or
times necessary or expedient in that
beha[ and generally to do and perform
all other acts, matters and things that
are necessary to enable the lessor, or
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any person authorised by the lessor, to
obtain the renewal of a licence or a ne\¡/
licence orthe üa¡sfer of a licence.

20.

20.

The (essor) covenants with the
fuid the lessor covenants with
quiet
for
enjoyment.
the
lessee
that the lessee paying the rent
Qessee)
reserved" and performing the covenants
on the lessee's part, will peaceably
possess and enjoy the leased premises

for the term granted without

any

intemrption or disturbance from the
lessor or any other person or persons
lawfully claiming by, from or under the
lessor.

21.

And that the lessee may remove

the lessee's fixfures.

21. And also that the lessee may at
or prior to the expiration of the lease
take, remove and carry away from the
leased premises all fixtures, fittings,
plant, machinery, utensils, shelving,
counters, safes or other articles on the
leased premises in the nature of trade or
tenants' fixtures bought on the leased
premises by the lessee, but the lessee in
doing so must not damage the leased
premises or must immediately make
good any damage which the lessee may
do to thern

SCÏIEDTILE 3
Section 157

EASEMENTS AND EASEMENTS IN GROSS
Part A
Rights under a Right of

\ilay

The person entitled to the use or benefit of an easement or easement in gross of a
right of way may, for all purposes, snter on and pass along or over the servient
land with or without a vehicle.
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PartB
Purpose of and Powers under Other Easements
or Easements in Gross

Description

Purpose

1. Sewerage
easement

a To break the surface of, dig open up
sewerage service to and use the servient land to construct,

Powers

Supplying

or

conveying a
sewerage service

þ

dowr¡ take up, üse, mai¡1¿i¡¡,
or inspect pipes for the
under, through or purpose of supplying or conveying a
across the servient sewerage service and to enter the
land.
servient land at any time (with or
repafu, relay

without a vehicle or equipment) to do
so.

2.Water

supply Supplying

easement

a

water To breakthe surface of, dig, open up
to or and use the servient land to construct,
conveying
water lay under, on or above the servient
service land, take up, use, maintain, repair,
tbrougt¡ under, or¡ relay or inspect pipes for the purpose
above or across the of supplying or conveying a water
supply service

supply

a

supply service and

servient land.

to

enter the

servient land at any time (with or
without a vehicle or equipment) to do
so.

Draining

3. Drainage
easement

sewerage

or

water,

To break the sr¡rface oq dig, open up

another

and use the servient land to construct,

effluent ûoq

lay dowr¡ take up, use, maintair¡
through, under or repair, relay or inspect drairs or
across the servient drainaç pipes for the purpose of
land.
draining an effluent and to enter the
senrient land at any time (with or
without

a vehicle

or eçipment) to do

so.

4. Elecúicity

supply

easement

Supplying an Toelechicity service to

or

conveyrng an

electricity

tbrougt¡ under, or¡
above or across the
servient

(a) break the surface of, dig, open uP
and use the servient lan{

s-ervice

@) construct, lay under, on or above

land-

tlre surface of the servient land

and

use ducts, pipes, poles,

conductors, cables wires and

136

Law of ProperlyAct 2000
other works;

(c) constnrct, lay under, on o¡ above
the surface of the servient land
and use incidental or ancillary

worfts for the tansmission of
electricity, including manholes
and cable markers;
(d) erect

on or above the

servient

land and use poles, equipment
for transforming electricity and

incidental or ancillary worl*s,

including walls

or

other

structures;
(e) inqpect, take up, maintain, repair,
alter, remove, relay or replace
works refened to in paragraphs
(b), (c) or (d); and

(f) transmit electricity by means of
works referred to in paragraphs
(b), (c) or (d),

for the purpose of supplying

or

conveying an electricþ service and
to enter on and pass along or over the

servient land (with

or without

a

vehicle or equipment) to do so.
5.

Electonic
communications easement

Supplying

an To-

electonic
commr¡nications

service to
conveying

or
an

electonic
communications
througtl,

service
under,

or¡ above or

across

the

land-

servient

(a) break the sr:rface o[ dig open up
and use the servient lan{

(b) constuct, lay under the surface of
the servient land and use ducts,
pipes, conductors, cables wires
and otherworks;

(c)

r37

consttrct lay on or above the
surface ofthe servient land and
use incidental or ancillary
works for the tansmission of
an electonic communications
service, including manholes
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and cable markers; and

(d) inspect, take up, maintalrl repair,
alter, remove, relay or replace
works referred to in paragraphs
(a), (b) or (c),

purpose of
conveying an

for the

supplying or

electronic
communications service and to enter
on and pass along or over the servient

land (rx'ith or without a vehicle or
equipment) to do so.
6.

Energy

supply

easement

Supplying gas, liquid To break the sr¡rface of dig, open up
fuels, water or other and use the servient land to constuct,
liquids capable of lay under, on or above the sr¡rface of
conveying enerry to the servient lan{ take up, use,
conveying gâs, rnaintafur, repair, relay or inqpect
liquid fuels, water or pipes and incidental or ancillary
other liquids capable works for the purpose of conveying
of conveying enerry gas, liquid fuels or liquids capable of
tluougþ, uuder, ort, conveying enerry and to enter the
above or across the servient land at any time (with or
servient landwithout a vehicle or equipment) to do

or

so.

7.

General
easement

service

to

Supplying

or To do any thing and Ake any action
conveying througt¡ on the servient land thât is described
under, o4 above or in this Column at items 1 to 6
across the servient inclusive.

land a

sewerage

service,

waler
electricity

service,

service

or
communications
service by electonic
means,
drain
water, sewerage or

to

other effluents fror4
tbrougb, r¡nder or
aúToss

the

servient

land or to supply to
or convey tbrougt¡
under, on, above or
across the servient
land gâs, liquid
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fuels, water or other

liquid firels

capable

of conveying enerry.

SCEEDIJLE 4
Section 221

ACTS REPEALED

Nr¡mberândYea¡

Short Title or Subject Matter

IMPERIAL ACTS
51 Hen.3, St.4

of 1266

52Het3,c.23 of L267

Distess fo¡ rent
Statute of lvla¡lborough (waste)

3Edw. I,c.I6 of 1275
13Edw. 1,st.1,c.1

Disûess forrent

of

De Donis Conditionalibus

of

Vexatious Replevins

L28s
13

Edw. l,St.1,c.2

t28s

of

Waste

13

of

Distess

18

Edw. l,St.1 of 1290

13

Edw. l,St.1,c.22

1285

Edw. l,St.1,c.37
r285

17 Edw. 2,St.1,c.6

fuiaEmptores

of

De Prerogativa Regís

of

Fines on Alienation

of

Tenants in Capite

1361

Conñnnation of Grants

1324
1

Edw. 3,5t.2,c.I2

t327
1Edw.3,St.2,c.13
1327
34 Edw. 3,c.15

of
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34 Edw. 3,c.16

of

50 Edw. 3,c.I6

of 1376

1361

Statute ofNon-claim

Fraudulent as$rances

1

Ric. 3,c.7 of 1483

Satute of Fines

3

Hen 7,c.4 of 1487

Deeds of grfr of chattels

4 Hen. 7,c.24 of 1487

Satute ofFines

Hen 8,c.10 of

Statute of Uses

27

31 Hen. 8,c.1

1535

of 1539

Statute of Partition

32 Hen. 8,c.9 of 1540

hetenced Titles

32Hen-8,c.28 of 1540

Validation of leases

of

1540

Recoveries

32Hen 8,c.32 of

1540

Statute of Partition

32Hert 8,c.34 of

1540

Grantees of Reversions

32 Hen. 8,c.31

32Het

8,c.36 of 1540

Statute of Fines

32Hen8,c.37 of 1540

Executors to recover arrears of rent

1&2Phill. &Mary,c,L2

Impounding of distress

of 1554
13Ebz.1,c.5 of 1570

Fraudulent conveyances

l4Ehz.I,c.8 of 1572

Recoveries

27 Ehz.1,c.4

of

1585

12Car.2,c.24 of 1660
17 Car.2,c.7
18

&

19

of 1665

Ca¡.Z,c.lI of

Fraudulent conveyances
Te,nr¡res

Abolition Act

Distress for Reits
Cestui que VieAc't, 1666

1666

29 CLtzs.2,c.3 of 1677

Statute ofFrauds, 1677

2Wrn &Mry,Sess.1,c.5

Dßtress for Rent Act, 1689

of 1689

4&5Ar¡ne,c.16(orc.3)
of 1705

Adminístration of Jwtice Act
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6 Anne, C.72 (or c.18)

of

Cestui que ï/ie Act, 1707

of

Landlord and TenantAct, 1709

1707
8 Anne, C.18 (or c.14)

1709
4 Geo. 2,c.28 of 1730
11 Geo.

2,c.I9 of 1737

54Ge0.3,C.145 of 1814

Landlord and TenantAct, 1730
Distressfor Rent Act, 1737
Comtption of the Blood Act, I I t 4

56 Geo. 3,c.16

of 1816

Receiver of Crown Rents Act

57 Geo. 3,c.93

of 1817

Distress (Costs) Act, I I 17

1 Geo.

7

4,c.I7 of 1820

& 8 Geo. 4,c.17 of

1827

11Geo. 4and,LWm4,c.46

Recovery ofpossession by landlords
Distress (Costs) Act, 1827

Illusory Appointments Act 1830

of 1830

ACTS OF TITE STATE OF SOUTH AUSTRALIA

No. 15 of 1843

Ordinance to facilitate the Conveyances
of Real Estate

No. 15 of 1845

An ordinance to render effectual conveyances
by married lvomen and to decla¡e the effect of
certain deeds in relation to dower

No. 25 of 1852

An Act to amendthe Law of Real property

No.6 of 1860

The Real Property Act

No. 7 of 1862

fui Act to give

certain tnrstees, mortgagees,
and others certainpowers now commonly
inserted in settlements, mortgages and wills

No. 142 of 1879

An Act to amend the Law relating to

of 1860

Sales ofReversions

No. 228 of 1881

The Estates Tail Act, 1881

No.203 of 1881

The Partition Act, 1881

898, 1905

Apportionment Act, 1 905
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ACTS OF THE NORTTIERN TERRITORY

No.42 of

1965

Suprerne Court Ordirunce Repeal
Ordinance 1965

No. 7 of 1975

Real Property (nsuraræe Monqt Application)
Act 1975

No. 31 of 1994

Perpenities Act 1994
I
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