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NORTHERN TERRITORY OF AUSTRALIA 

No. 11 of 2000 

AN ACT 

to establish a code to regulate third party access to electricity networks and for 
other purposes 

[Assented to 21 March 2000] 
[Second reading 25 November 1999] 

The Legislative Assembly of the Northern Territory enacts as follows: 

1. Short title

PART 1-PRELIMINARY 

This Act may be cited as the Electricity Networks (J'hird Party Access) Act
2000. 

2. Commencement

The provisions of this Act come into operation on the date, or respective
dates, fixed by the Administrator by notice in the Gazette. 

3. Crown to be bound

(1) This Act and the Network Access Code binds the Crown, not only
in the right of the Territory but also, so far as the legislative power of the 
Legislative Assembly permits, the Crown in all its other capacities. 

(2) Nothing in the Network Access Code makes the Crown liable to a
civil penalty that may be imposed under the Code. 
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(3) Subsection (2) does not apply to an authority of the Territory
granted a licence under the Electricity Reþrm Act.

PART 2 _ NETWORK ACCESS CODE

4. Network Access Code

(1) The Network Access Code is the Electricity Networks (Thtud Party
Access) Code contained in the Schedule.

(2) The Network Access Code is not a law of the Tenitory.

(3) ln a law of the Tenitory, a reference to the Network Access Code is
a reference to the Network Access Code as amended from time to time.

5. InÍtial coverage of Network Access Code

(1) On the commencement of this Act, the Network Access Code
applies to the prescribed electricity networks operated by the Power and Water
Authority.

(2) From a prescribed date, the Network Access Code applies -
(a) to the Darwin-Katherine transmission line; and

(b) to any other prescribed networks.

(3) Before a date can be prescribed under subsection (2) -
(a) the Minister must review the Network Access Code to take into

account the characteristics of privately owned networks differing
from those of govemment owned networks; and

(b) the Commonwealth Minister must have decided under Part IIIA of
the Trade Practices Act 1974 of the Commonwealth that the
Network Access Code is an effective access regime for the
networks refened to in subsection (2).

(4) In this section, "prescribed" means prescribed by the Minister by
notice nthe Gazette.

6. Amendment of Network Access Code

The Minister may, by notice tn the Gazette, amend the Network Access

Code.

7. Prescribing of matters for purpose of Network Access Code

The Minister may, by notice tnthe Gazetfe, prescribe matters -
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(a) required or permitted by the Network Access Code to be
prescribed; or

(b) necessary or convenient to be prescribed for carrying out or grving
effect to the Network Access Code.

Review of Network Access Code

(1) The Minister may review the Network Access Code at any time.

(2) The Minister must review the Network Access Code before 30 June
2003

(3) The regulator must when requested by the Minister prepare reports
that the Minister requires to enable the Minister to perform his or her functions
under this section.

PART 3 _REGULATOR

9. Regulator

The Utilities Commission established by the Uilities Commission Act is
the regulator.

10. Powers and frrnctions of regulator

(1) The functions of the regulator are -
(a) to monitor and enforce compliance with the Network Access Code;

and

(b) to perform any other functions conferred on the regulator by the
Network Access Code.

Ø The regulator has the power to all things that are necessary or
convenient to be done for or in connection with or incidental to the performance
of its functions.

(3) In performing its functions, the regulator must comply with the

Network Access Code.

11. Ministerialdirection

(1) The regulator is subject to direction of the Minister with regard to
general policies to be followed by the regulator in matters of administration
(including fmancial adminisfation).

(2) No ministerial direction can be given to the regulator-
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(a) to suppress or vary determinations or approvals made by the
regulator under the Network Access Code;

(b) to compel the regulator to conciliate or refrain from conciliating an
access dispute under the Network Access Code;

(c) to compel the regulator to refer or refrain from refening an access
dispute to arbination under ttre Network Access Code;

(d) to compel the regulator to appoint or refrain from appointing a
particular person as an arbitrator under the Network Access Code;

(e) to compel the regulator to make a detemrination or an approval
under the Network Access Code on specifrc terms; or

(Ð to require the regulator in any other way to adopt a course of action
that would directly affect the terms and conditions under which
network users or contestable customers have access to electricity
networks under the Network Access Code.

12. Regulator may delegate

(1) The regulator may delegate any of its powers and fi:nctions under
the Network Access Code.

(2) A delegation under this section to a person may be to a named
person or to a person from time to time holding, acting in or performing the duties
of an office, desigrration or position.

(3) A power or function delegated under this section when exercised or
performed by the delepte is to be taken to have been exercised or performed by
the regulator.

(4) A delegation under this section does not prevent the exercise of a
power or the performance of a function by the regulator.

(5) Adelegationunderthis section-

(a) is to be in writing; and

(b) may be conditional or unconditional.

13. Reports to Minister

(1) The regulator must, at the request of ttre Minister, report to the
Minister on the cost and other aspects of the provision of network access services
or any aspect of the operation of the Network Access Code.
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Ø The regulator must, on or before 30 September in every year, or a
later date each year that is prescribed, foiward to the Minister a report on the
work canied out by the regulator under the Network Access code for the
financial year ending on the preceding 30 June.

(3) The Minister must cause a copy of the report to be laid before the
Legislative Assembly within 6 sitting days of the Legislative Assembly after
receiving it.

14. Determinations and approvals are final

(1) Subject to subsectioî (2), a determination or approval of the
regulator made under Part 3 of the Network Access Code is fmal.

(2) An appeal lies to the Supreme Court in respect of a determination
or approval of the regulator made under the Network Access Code.

(3) An appeal may only be made on the grounds that -
(a) there has beenbias; or

O) the facts on which the decision is based have been misinterpreted in
a material respect.

(4) An appeal must be commenced not later than 14 days after the date
the determination or approval is made or any longer period that the Supreme
Court may allow.

(5) Part 6 of the Utilities Commission Act does not apply in respect of a
determination or approval of the regulator made under the Network Access Code.

PART 4 - ARBITRATION UNDER NETWORK ACCESS CODE

15. Powers of arbitrator

(l) An arbitrator appointed under the Network Access Code may do any of
the following things for the purpose of arbitrating an access dispute:

(a) give a direction in the course oî or for the purposes ol an arbitration
hearing;

(b) summon a person to appeü before the arbitrator to give evidence and to
produce documents (if any) referred to in the sunmons;

(c) hea¡ and determine the arbitration in the absence of a person who has

been summoned or served with a notice to appear;

(d) give an oral or written order to a person not to divulge or communicate to
anyone else specified information that was given to the person in the
course of an arbitration, unless the person has the arbitrator's permission;
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(e) generally give directions and do things that are necessary or expedient for
the speedy hearing and determination ofthe access dispute.

(2) A person must not do an act or thing in relation to the a¡bitration of an
access dispute that would be a contempt of court if the arbitrator were a court of record.

Penalty: 500 penalty units.

(3) Subsection (l) has effect subject to any other provision of the Network
Access Code or the Regulations.

(4) A person who in accordance with the Regulations is served with a

summons to appear as a witness before an arbitrator must not, without reasonable
excuse, fail to -

(a) attend as required by the summons; or

O) appeil and report himself or herself from day to day unless excused or
released from further attendance by the arbitrator.

Penalty: 500 penalty units.

(5) A person must not -
(a) threaten, intimidate or coerce another person; or

(b) cause orprocure damage, loss or disadvantage to another person,

because the other person -
(c) proposes to produce, or has produced, documents to an arbitrator; or

(d) proposes to appear or has appeared as a witness before an arbitrator.

Penalty: 500 penalty units.

(6) An award made by the arbiffator takes effect as a contract between the
network user and the network provider and, subject to the provisions of the Network
Access Code, is binding on the parties to the arbitration in which it is made.

16. Costs of arbitration may be recovered

If under the Network Access Code a parry to an arbitration is required to
pay costs for the arbifration, the regulator may recover the amount in a court of
competent jurisdiction as a debt due and payable by the party.

17. Non-application of CommercìølArbitratíonAct

The Commercial Arbitration Act does not apply to an arbitration under the

Network Access Code.
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18. Appeal to Supreme Court on question of law

An appeal lies to the Supreme Court in respect of an award made under the
Network Access Code, or a decision not to make an award, on a question of law.

PART s_ENFORCEMENT

19. Injunctive remedies

(1) The Supreme Court may grant an injunction-

(a) restaining a person from contavening a provision of the Network
Access Code or a provision of an access agreement or award made
under the Network Access Code;

(b) requiring a person to comply with a provision of the Network
Access Code or a provision of an access ageement or award made
under the Network Access Code;

(c) requiring a person to take an action, or adopt a practice, to remedy a
conffavention of the Network Access Code or to prevent a re-
occurrence of a contravention;

(d) requiring a person to implement a specified program for
compliance wittr the Network Access Code;

(e) requiring the physical disconnection of a person's connection
points if contemplated by the Network Access Code; or

(Ð requiring a person to comply with requirements prescribed by the
Regulations; or

(g) suspending rights under, or terminating an access agreement or
access award.

Ø The power of the Supreme Court to grant an injunction restraining
a contavention of a provision of the Network Access Code or an access
agreement or award made under the Network Access Code may be exercised-

(a) whether or not the defendant has previously contravened the same
provision; and

(b) whether or not there is imminent danger of substantial damage to
any person.

(3) The power of the Supreme Court to grant an injunction requiring
compliance with a provision of the Network Access Code or an access agreement
or award made under the Network Access Code may be exercised-
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(a) whether or not the defendant has previously failed to comply with
the same provision; and

(b) whether or not there is imminent danger of substantial damage to
any person.

(4)
section.

The Supreme Court may make an interim injunction under this

(5) An application for an injunction under this section may only be
made by the regulator.

(6) The Supreme Court may grant an injunction by consent without
inqury into the merits of the application.

(7) The Supreme Court cannot require the regulator or any other
person to give an undertaking as to damages as a condition of granting the
injunction.

(8) The Supreme Court may, on application by the regulator, discharge
or vary an injunction.

20. Enforcement of arbitrator's requirements

(1) If a person fails to comply with an order, direction or requirement
of an æbitator under the Network Access Code, the arbifrator may certiff the
failure to the Supreme Court.

Ø The Supreme Court may inquire into the case and make orders that
it considers appropriate in the circumstances.

PART 6 _ PROCEEDINGS AND CIVIL PENALTIES

21. Definition

In this Part, "Code participant" means a network provider, network user or
access applicant under the Network Access Code.

22. Proceedings in respect of Network Access Code

(1) A person-

(a) may not bring proceedings against the regulator; or

(b) being a person other than the regulator- may not bring proceedings
against a Code participant,

in respect of an alleged confavention of the Network Access Code unless ttre

alleged contavention is of a kind that, under the Network Access Code or this
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Act, is recognised as a confavention that gives rise to an obligation or liability of
the regulator or the Code participant to ttre frst-mentioned person.

Ø A person (other ttran the regulator) may not in any proceedings
seek to rely on an alleged contravention of the Network Access Code by another
person unless that person is a Code participant and the other person is also a Code
participant or is the regulator.

(3) Nothing in subsection (1) or (2) -
(a) affects the right of a person to bring proceedings in respect of any

matter or thing or seek any relief or remedy, if the cause of action
arises, or the relief or remedy is sought, on grounds that do not rely
on the Network Access Code; or

(b) prevents the use of the Network Access Code as evidence in any
proceedings of standards of conduct, practices, procedures or rules
applicable in the electricþ industry.

23. Regulator may demand civil penalty for breach of Network Acces
Code

If regulator considers that a Code participant is in breach of a provision of
the Network Access Code that is prescribed as a civil penalty provision, the
regulator may, by notice given to the Code participant, require the Code
participant to pay to the regulator as a civil penalty the amount prescribed as the
civil penalty that the regulator may demand for a breach of the provision by a

Code participant or a Code participant of that class.

24. Enforcement of payment of civil penalty

A notice of the regulator under section 23 may be registered in a court of
competent jurisdiction and proceedings for the enforcement of the notice may be
taken as if the notice were a judgment of the court.

25. Obligations under Network Access Code to make payments

If, under the Network Access Code, a Code participant is required to pay
an amount to another Code participant, and the amount is not paid within 28 days
after it is due in accordance with the Network Access Code, the Code participant
may recover the amount in a court of competent jurisdiction as a debt payable by
the other Code participant.

PART 7 _ MISCELLA¡I'EOUS

26. Immunity from liabÍlity

(1) No liability attaches to a power system controller, or an officer or
employee of a power system conffoller, for an act or omission done in the
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exercise or performance, or purported exercise or performance, of a power or
function under the Network Access code unless it is done or made in bad faith.

Q) No liability attaches to a network provider, or an offrcer or
employee of a network provider, for an act or omission done -

(a) in the exercise or performance, or purported exercise or
performance, of a power or function under the Network Access
Code; or

(b) in providing or not providing a network access service under an
access agreement or access award,

unless it is done or made in bad faittr.

(3) No liabilþ attaches to an æbifator appointed under the Network
Access code for an act or omission done in the exercise or performance, or
purported exercise or performance, of a power or function under the Network
Access Code unless it is done or made in bad faith.

27. Declaration as regulated industry

The electricity networks indushy is declared to be a regulated industry for
the purposes of the Utilities Commission Act.

28. Regulations

(1) The Administator may make regulations, not inconsistent with this
Act, prescribing matters -

(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or glving
effect to this Act.

(2) The Regulations may prescribe -
(a) a provision of the Network Access Code as a civil penalty

provision;

(b) a civil penalty, not exceeding $100,000, that the regulator may
require from a person who is in breach of a civil penalty provision;

(c) a civil penaþ, not exceeding $10,000, that the regulator may, in
accordance with the Regulations, demand from a person for each
day the person continues in breach of a civil penalty provision; and
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(d) ttre procedures to be followed by the regulator when imposing a
civil penalty or when exercising any other power or function under
the Network Access Code.

11
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ELECTRICTTY NETWORKS (IHTRD pARTy ACCESS) CODE

PART 1 _ INTRODUCTION

1. Access to electrÍcity network infrastructure facilities

(1) This Code deals with access to certain electricity networks in the
Territory.

(2) The requirement for access to electricity networks arises because of
the Government's decision to progressively open up certain sectors of the
Territory's electicity market to competition at times and to levels prescribed by
the Regulatory Minister.

(3) As elecficity networks involve infrastructure facilities that cannot
be economically duplicated, third party use of those networks is an essential pre-
requisite for introducing competition in upsfeam or downstream markets.

(4) References to a network provider in this Code are to operators of
those networks covered by this Code as prescribed from time to time by the
Regulatory Minister.

(5) The network provider is the operator of the electricity network and
provides network access services in a particular geographical area.

2. UnderlyÍngprinciples

This Code aims to be an effective access regime under Part IIIA of the
Trade Practices Act 1994 of the Commonwealth and so meet the requirements
laid down in clause 6 of the Competition Principles Agreement.

3. Key definitions

I¡r this Code, unless the confrary intention appears -
"access agreement" means a contract or agreement for ttre provision of network

access services entered into between a network provider and a network
user under the Code, and includes an award made by an a¡bitator for the
same purpose;
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"access applicant" is a person who wants access to services provided by an
elecfricity network, or who wants to vary an existing access agreement in a

significant way or to a sigrificant extent;

"access application' means an access application made under clause 10 of the
Code;

"access dispute" means a dispute refened to in clause 35 of the Code;

"access offer" means an offer made by the network provider to an access
applicant to provide network access services (and includes any
modification to a previous offer);

"augmenf' and "augmentation", in relation to an electicity network, means to
enlarge or expand the capabilþ of the electicity network to accept,
fransport and deliver electicity;

"award" means an award made by an arbitrator under the Code;

"capital contribution" means a financial contibution made by a network user in
accordance with the terms of a formal access agreement towards the
capital investment associated with designing, constructing installing and
commissioning the electricity network assets of a network provider;

"common services" mean network services that ensure the integrity of the
elecfricþ network and benefit all users and that cannot be practically
allocated to users on a locational basis;

"connect" or "connection" means to establish an effective link via installation of
the necessary connection equipment;

"connection equipment" or "connection assets" mean all of the electrical
equipment that is used only in order to fransfer elecfricity to or from the
elecfricþ network at the relevant connection point and includes any
tansformers or switchgear at the relevant point or which is installed to
support or to provide backup to such elecfical equipment as are necessary
for that transfer;

"connection point" means a point at which elecfricity is transfened to or from an

electricþ network;

"connection services", in relation to a connection point, mean the establishment
and maintenance of that connection point;

"consumer price index" means an appropriate index of consumer prices as

published by the Austalian Bureau of Statistics;
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"contract maximum demand", in respect of a connection point, means the
contract maximum demand (expressed in kW or kVA) specified in the
access agreement in respect of the connection point (if any);

"declared sent-out capacity", in respect of a connection point, means the
maximum level at which electricity may be transferred to the electricþ
network at the connection point (expressed in kW or kVA) specified in the
access agreement in respect of the connection point (if any);

"disconnect", in respect of a connection point, means to operate switching
equipment so as to prevent the transfer of electricity through the
connection point;

"distribution network/system" means that part or those parts of the elecfricity
network used for transporting electricity at nominal voltages of less than
66kV and a nominal frequency of 50Hz;

"electricity network" or "electricity network assets/facilities" mean the
connection assets and network system assets which together are operated
by the network provider for the purposes of transporting electricity from
generators of electricity to a tansfer point or to consumers of electricity;

"energy usage period" means an interval of time (eg. half hour or five minutes) as

determined by a network provider in accordance with good electricþ
industry practice;

"enty point" means a connection point at which electicity is more likely to be
fransferred to the elecficity network than to be ftansfened from the
electricity network;

"enfy services" mean those network access services provided to a generator user
at an enbT/ point to the elecüicity network;

"exit point" means a connection point at which electricity is more likely to be
transferred from the elecüicity network than to be üansfened to the
electicity network;

"exit services" mean those network access services provided to a load user at an
exit point;

"force majeure event", in respect of a parfy to an access agreement, means any
event outside the pafty's contol including-

(a) any act of God, lightring, earthquake, storn, fire, flood or natural
disaster;

(b) any insurrection or civil disorder;

(c) any determination, award or order of any court or tibunal;
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(d) any act or omission of government or any unrelated govemment
insfumentality;

(e) any industrial dispute of any kind;

(Ð any act or omission of any persons with facilities connected to the
network that affects or frustrates the party's ability to perform its
obligations under the access agreement; or

(g) any significant plant or equipment failure which could not have
been avoided by the exercise of good elecfticity industry practice;

"generator user" means a person who has been granted access to the electricþ
network by the network provider and who supplies electricity into the
electicity network at an entry point;

"generator" or "generation unilfacilities" mean an electricity generator, and
related equipment essential to the generator's operation, which supplies
elecfticþ into an elecficity network and togettrer fi.urction as a single
entity;

"good electricity industry practice" means the exercise of that degree of skill,
diligence, prudence and foresight that reasonably would be expected from
a significant proportion of operators of facilities forming part of a power
system for the generation, transmission, distibution and supply of
elecfricity comparable to those applicable to the relevant facility consistent
with applicable laws, the Access Code, the Technical Code, licences,
industry codes, reliability, safety and environmental protection;

"goup of connections", in respect of a network user's access agreement, means
the entry points and exit points specified in the access agreement and the
entry point or points from which enerry is to be supplied to one or more of
those connection points;

"included network access services" mean all the network access services supplied
by a network provider other than those specified by the regulator under
clause 72 of the Code;

"initial year" means the period from the cornmencement of the Code until ttre
following 30 June;

"load user" means a person who has been granted access to the electicity
network by the network provider and who takes elechicity from the
elecfricify network at an exit point;

"load" means the amount of electrical energy delivered at a defined instant at a
connection point or aggregated over a group ofconnection points;
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"metering equipment" means equipment used to measure and record the rate at
which elechicþ'is tansfened and the quantity of electicity tansfened to
and from an elecüicity network;

"network access services" mean the services provided to network users by a
network provider whether in the form of connection services or use of
network services;

"network capacity constainf' means the limitation on the capability of an
electicity network such that it is unacceptable to tansport the level of
electricity that would occur if the limitation did not exist;

"network enerry loss" means the enerry loss incuned in the transportation of
elecfticþ from an entry or transfer point to an exit point or another
tansfer point on an electricity network;

'hetwork provider" means the person who provides or is in a position to provide
the network access services in respect of a particular electicity network;

'hetwork system assets" mean the apparatus, equipment, plant and building used
to convey, and control the conveyance of, electricity;

"network user" means a person, whether a load user or a generator user, who has
been granted access to the electricþ network by the network provider in
order to transport elecfrical enerry to or from a particular point;

"out-oÊbalance power" means the supply of electrical energy to a load user by a
generator other than the generator user who is party to the access
agreement when there is a mismatch between ttre fransfer of electical
enerry into and out of the elecüicity network by the parties to the access
agreement;

"PAWA Generation" means the business division of the Power and Water
Authority responsible for the operation of generators owned and operated
by the Authority;

"PAWA Networks" means the business division of the Power and Water
Authority responsible for the operation of the elecfricity fransmission and
distibution networks owned and operated by the Authority;

"PAWA Retail" means the business division of the Power and Water Authority
responsible for trading in electricity;

'þermitted tolerance limit" means a set limit on the mismatch between the
fansfer of electrical enerry into and out of the electricity network after
account is taken of energy losses expected in the conveyance of that
electricþ;
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"Power and V/ater Authority" means the auttrority established under the Power
and llater Authority Acfi

'þower system.contoller" means the person or unit licensed under the Electricity
Reform Actto control ttre day-to-day dispatch ofgenerators and associated
ancillary services and for the maintenance of system security;

'þower system" means the generation facilities and elecficity network facilities
which together are integral to the supply of electicity, operated as an
integrated anangement;

'þrescribed" means prescribed by a Minister by notice nthe Gazette;

'þicing schedule", in respect of a financial year, means the schedule of prices
published in respect of ttrat fmancial year by a network provider with
respect to network access services or by PAWA Generation wittr respect to
out-oÊbalance enerry supplied;

"reference tariff' means the maximum tariff to apply in a particular year with
respect to a specific individual standard network access service, as set out
in a pricing schedule published by PAWANetworks;

"regulator" means the authority, officer or person to which or whom the
flrnctions of the regulator under the Code are assigned by the Electricity
Networl<s (Ihird Party Access) Act;

"regulatory control period" means the period between major price reviews during
which time the methodology used in setting prices is held constant; the
frst regulatory confol period is the period between commencement of the
Code and 30 June 2003 and the second regulatory control period is
expected to be the period between 1 July 2003 and 30 June 2008;

"Regulatory Minister" means the Minister having responsibilities for Part 3 of the
Electricity ReþrmAct;

"revenue cap" means the maximum allowed revenue determined by the regulator
to be raised during a fmancial year, or nominated part of a year, from
included network access services by the network provider;

"spare network capacity" means ttre capacity to transport electicity over a

particular electricity network which the network provider assesses is in
surplus to the capacþ that existing encl-use customers forecast will be
required to satisfy their reasonably foreseeable requirements for the
fansportation of elechicity;

"standæd network access services" mean the network access services for which
reference tariffs are published in respect ofa furancialyear;
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"standby generation agreement" means a contract or agreement for ttre provision
of standby generation services entered into between network users and
providers of such standby generation services in support of a particular
access agreement;

"standby powef' means the amount of electical enerry which could be supplied
to a load user in accordance with ttre terms of a standby generation
agreement;

"fransfer poinf 'means a point at which elecficity is üansfened between different
owned and operated electricity networks;

"ffansmission network/system" means that part or those parts of the electicity
network used for transporting electricþ at nominal voltages of 66kV or
higher and a nominal frequency of 50Hz;

'hse of network services" mean the services of providing or providing and
operating, elecficity network facilities for the purpose of tansporting
electrical enerry via elecfricity fansmission or elechicity distribution
networks, including-

(a) those network services provided to a network user for use of the
elecficity network for the transportation of electicity that can be
reasonably allocated to a user on a locational basis, including-

(i) the electricity network's ability to tansfer electicþ;

(iÐ configuration switching capability at nodes;

(iiÐ network security and stabilisation services; and

(iv) voltage and reactive control capabilities at nodes; and

(b) network operation services, including-

(Ð conftol of the performance of the electricity network;

(iÐ monitoring of faults on the network and rectification of
faults identiflred;

(iiÐ network maintenance of the elechicity network; and

(iv) the management of ttre voltage of electricþ transported
through the electricity network.

4. Structure ofCode

(1) Part 2 establishes the terms and conditions under which access to
an electricþ network is to be granted to third parties and lays down ttre processes
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to be followed in negotiating and implementing access agreements and for
resolving access disputes.

(2) Part 3 specifies the principles to be followed by the regulator and
by the providers of both network access services and out-oÊbalance energy when
setting the prices to be paid by network users for the conveyance of electricþ
through an electricity network.
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PART 2 _ ACCESS FRAMEWORK

5. Purpose ofPart

This Part sets out -
(a) the terms and conditions under which access to an electricity

network is to be granted to ttrird party users and ttre associated
obligations both on the network provider and on networkusers;

(b) the framework within which access agreements are to be negotiated
and implemented; and

(c) the mechanism for resolving access disputes.

9



Electricity Networlcs (Third Party Access) Act 1999

Chapter 1- Oblígatìons of network provìder

6. Obligation to provide access

(1) The network provider must use all reasonable endeavours to
accommodate the requirements of those seeking access to the electicity network.

Ø Terms and conditions on which access is to be made available are
set out in Chapter 3.

7. Segregation ofnetwork provider's accounts and records

(1) The network provider must keep accounts and records relating to
its electricþ network business that give a true and fair view of the business (as
distinct from other businesses canied on by the network provider or any associate
or related body corporate ofthe network provider).

Ø The accounts and records must be capable of distinguishing among
the sepæate geographical electicity networks operated by the network provider.

(3) The accounts and records must comply with guidelines published
by the regulator.

(4) The accounts and records must be kept in a way that gives -
(a) a comprehensive view of the network provider's legal and equitable

rights and liabilities in relation to its electricity network;

(b) a true and fair view of-

(Ð income and expenditure derived frorn, and relating to, its
electicity network; and

(iÐ assets and liabilities of the network provider's business so

far as they relate to its electricity network; and

(c) sufficient information to enable the pricing principles and
methodologies set out in Part 3 to be applied in a reasonable
manner.

(5) The network provider must cause to be kept separate accounts and
records referred to in this clause in relation to the business of any associate or
related body corporate of the network provider to whom network access services
are provided by the network provider.

(6) The regulator may, at times the regulator thinks fit, seek the
certification of an auditor that ttre accounts and records of the network provider
comply with this clause.
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(7) In this clause, "accounts and records" mean accounts and records
kept for regulatory and pricing purposes.

8. Provision of information to regulator and arbÍtrators

The network provider at all times must permit the regulator and any
arbitrator appointed under this Code to have access to the accounts and records
pertaining to a network access service that the regulator or the æbitrator specifies
are required for the purpose of making determinations under this Code.

9. Publication of technical codes and criteria

(1) The network provider must comply with good elecficity indushy
practice when providing network access services and in planning, operating
maintaining, developing and augmenting the electicþ network.

Ø The network provider must prepare and make publicly available a

technical code and network planning criteria -
(a) on the commencement of this Code; or

O) if this Code's coverage of the network provider occurs after
com.mencement of this Code - on or before commencement of the
coverage.

(3) The technical code and network planning criteria a¡e to cover
requirements set out in Schedule l.

(4) The network provider must consult the regulator about the contents
of the technical code and the network planning criteria before they are published.

(5) Before amending the technical code or network planning criteria in
a material way, the network provider must -

(a) make publicly available details of the proposed amendments; and

O) allow a reasonable time for persons affected to comment on the
proposed amendments.

(6) The network provider must provide a copy of the technical code or
network planning criteria to any user or applicant who requests it.
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Chapter 2-Negotìatìon of øccess

10. Access apptication

(1) An access applicant may put a written proposal (the access
application) to the network provider setting out-

(a) the nature and extent of the access required, or any significant
variation to access provided under an existing access agreement;
and

O) any other information relevant to formulating a response to the
access application (including information relevant to determining
the price to be chæged for access or on account ofthe variation as

the case requires).

Ø An access application-

(a) must contain the information listed in Schedule 2; and

(b) may speciff that the applicant wishes the network provider to make
a preliminary assessment of the access application in accordance
with clause 15.

(3) If implementation of an access application would require an
augmentation to network infrastucture facilities or to a connection point to the
networþ the access application may include a proposal for the addition or
extension to the facilities involved.

(4) The network provider may, within 21 days after receiving an access

application, request the access applicant to provide fi¡rther information that the
network provider reasonably requires to enable the network provider to consider
the access application.

(5) The network provider must, within 2l days after receiving an
access application or, if the network provider has requested further information
under subclause (4), within 21 days after receiving the information-

(a) give written notice of the access application to -
(Ð the regulator; and

(ii) any network user whose rights under an existing access

agreement or award would be affected by implementation of
the application; and

(b) provide to the access applicant the name and contact details of any
other respondents,
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(6)

(a)

(b) any network user whose rights under an existing access agreement
or award would be affected by implementation of the application.

11. Initial response

(1) The network provider must, within 21 days after receiving an
access application or, if within that period ttre network provider has requested
fi¡rther information, within 21 days after receiving the information, provide an
initial response to the access application.

(2) The initial response is to include -
(a) the period within which the network provider is able to make a

preliminary assessment of the access application;

(b) whether the network provider is able to make an access offer within
90 days of receiving the access application and, if not, an
altemative period that is reasonable for making the access offer;
and

(c) an estimate of the reasonable expenses expected to be incuned by
the network provider in processing the access application,
preparing an initial response, carrying out a preliminary
assessment, making an offer and negotiating the access agreement.

12. Duty to negotiate

(1) The network provider and access applicant must, once an access

offer is made, endeavour to accommodate each others' reasonable requirements
and must negotiate in good faith with a view to reaching agreement on whether
the access applicant's requirements as set out in the access application (or some
agreed modification of the requirements) could reasonably be met and, if so, the
terms and conditions for the provision of access for the access applicant.

Ø A respondent to the access application whose rights or prospective
rights of access will be affected by implementation of the access application must
also negotiate in good faith with the access applicant with a view to reaching
agreement on the provision ofaccess to the access applicant and any consequent
variation of the respondent's rights or prospective rights.

13. Referral of issues to regulator

An access applicant, the network provider or any other respondent to an
access application may request the regulator to consider and, if appropriate, to
give advice or directions with respect to any matter that arises in connection with

The respondents to the access application are -
the network provider; and
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the operation of this Chapter in order to facilitate the conduct of negotiations
underthis Chapter.

14. Obligations of access applicant regarding information provided

(1) An access applicant must use reasonable endeavours to ensure that
the access application and information provided to the network provider æe
accurate and complete.

Ø If an access applicant becomes a\ryare of material information
relevant to the access application that is not included in the access application or
of any material alteration to information contained in or relevant to the access
application, the applicant must promptly notiff the network provider in writing of
the information or alteration.

(3) If the network provider -
(a) receives a notice under subclause (2); or

(b) becomes aware of material information relevant to the access
application that is not included in the access application or of any
material alteration to information contained in or relevant to the
access application,

the network provider may, by written notice to the applicant, extend the period
within which a response or a preliminary assessment is due by the period that the
network provider reasonably requires.

15. Preliminary assessment

(1) If an access application specifies that the applicant wishes the
network provider to make a preliminary assessment of the access application, ttre

network provider must -
(a) make the assessment; and

(b) give the applicant a report of the assessment,

within üre period for making the preliminary assessment specified in the initial
response to the application.

Ø A preliminary assessment must contain the following information-

(a) whether it is likely that there is sufhcient spare network capacity to
provide the network access services requested in the access

application or whether the elecüicity network will have to be
augmented to provide those services;
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(b) whether it is likely that any connection equipment will have to be
installed or upgraded to provide the connection services (if uiy)
requested inthe access applicatiory and

(c) whether or not a capital conffibution will be required from the user

16. Access offer

(1) Unless agreed by the access applicant and the network provider, the
network provider must, within the period of time specified in the initial response
to the access application or, if within that period the network provider has
requested further information, within that period of time after receiving the
information make an access offer to provide to the applicant the network access
services requested in the access application.

Ø Anaccess offermust-

(a) relate to the transportation of electricity between -
(i) a specified entry point or points and a specified exit point or

points; or

(ii) with respect to an inter-network access request - a specified
entry point or points and a úansfer point, or a fransfer point
and a specified exit point or points;

(b) be for network access services requested in the access application
and be consistent with any technical parameters specified in that
access application;

(c) be in writing and contain the proposed terms and conditions on
which the network provider will provide the access services
including those terms and conditions listed in Schedule 3;

(d) specify the charges for the access services requested in the access
application;

(e) be consistent with this Code (and the technical code);

(Ð be consistent with the pricing schedules approved by the regulator
under Pa¡t 3; and

(g) with respect to terms and conditions other ttran price - be fair and
reasonable and consistent with good electricity industry practice.

(3) Once the network provider makes an access offer to an applicant,
and an access agreement in relation to the access services that are the subject of
the access offer is not concluded within 30 days of the day on which the access
offer is made, the access offer expires and the access application lapses.
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(4) If the access offer contemplates any augmentation of the network
system or connection points to the network involved, the network provider may
include in the access offer a condition that the access applicant makes a capital
contibution in respect of any capital investment involved if the amount of the
contribution is in accordance with the principles in Chapter 8 in part 3.

17. Limitation on network provider's ríght to contract to provide access

The network provider must not enter into an access agreement unless -
(a) there is no other respondent to the access application;

(b) no other respondent to the proposal has demonstated that their
rights under an existing access agreement or award would be
materially affected by implementation of the proposal; or

(c) any access dispute in relation to the access application is resolved
by conciliation or by arbitation in accordance with Chapter 4.

18. Dealing with network capacity limits

(1) If the network provider has received 2 or more access applications,
and believes that there is insufficient spare network capacity to provide the
network access services that are the subject of those access applications, the
network provider may assign available capacity to the frst applicant prepared to
enter into an access agreement.

Ø For the purpose of assessing the extent of spare network capacity,
the capacþ associated with contestable loads will attach to the associated end-
use customer and not to the network user and, as a result, a network user will not
have a fxed entitlement to network capacity (with the user's entitlement
fluctuating depending on the capacity needed to service loads being supplied or to
be supplied by the user).

19. Access agreement

(1) The network provider is taken to have granted a person access ifthe
network provider and the person enter into an access agreement.

(2) The types of terms and conditions that may be included in an
access agreement are set out in Schedule 4.

(3) The provision of network access services by the network provider
under an access agreement is subject to the following conditions precedent-

(a) the access applicant satisfies the network provider that the applicant
has put in place all arrangements required by Chapter 3;

16



Electricity Netvvorks (Third Party Access) Act 1999

(b) the network provider or the access applicant gains environmental
and planning apprôvals for any necessary augmentation to the
network; and'

(c) a furancial guarantee is provided - if required by the network
provider.

20. Confidentiality

(1) Information obtained by the network provider or a respondent to an
access application as the result of an access application that could affect the
competitive position of an access applicant or a respondent, or is commercially
valuable or sensitive for some other reason, is to be regarded as confidential
information.

(2) A person who obtains confidential information must not disclose
the information, other than to the regulator, unless -

(a) the disclosure is reasonably required for the purposes of this Code;

O) the disclosure is made with the consent of the person who supplied
the information; or

(c) the disclosure is required or allowed by law, or by a court or
tribunal constituted by law.

(3) A person who obtains confidential information as the result of an
access application must not use the information for the purposes of securing an
advantage for himself or herself or for some other person in competition to the
person who provided the information.

21. Prohibition on hindering access to electricity network service

A person must not engage in conduct for the purpose of preventing or
hindering the provision of an electicity network access service to any person who
has a right to those services.

22. Costs of processing access applications

An applicant must, when requested by the network provider, reimburse the
network provider for all reasonable expenses incuned by it in processing the
access application, preparing an initial response, carrying out a preliminary
assessment, making an offer and negotiating an access agreement.

23. Access applicatÍon flow chart

The processes set out in this Chapter for applying for and negotiating
access are shown in simplified form in the flow chart in Schedule 5.
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Chapter 3 -Access terms

24. General

(1) The broad technical terms and conditions on which access to the
elecfticity network is to be made available to network users are set out in this
Chapter.

Ø The technical terms and conditions on which access to an elecfricity
network is to be made available as set out in this Chapter can be supplemented in
an access agreement.

(3) A reference in this Chapter to an access agreement includes an
award made by an æbifator under this Code.

25. Contract maximum demand and declared sent-out capacity

(1) A load user must use reasonable endeavours to ensure that the
user's actual demand at a connection point does not exceed the contract
maximum demand for that connection.

Ø A generator user must use reasonable endeavours to ensure that ttre
quantity of electricity transfened to the electricity network by or on behalf of ttre
user at the connection point does not exceed the declæed sent-out capacity from
the user in respect of that connection.

(3) If either of the conditions in subclause (1) or (2) is exceeded by the
network user during any enerry usage period, the network provider may impose
charges relating to the excess involved.

(4) The setting ofexcess charges is regulated under clause 76.

26. Network user's responsibility to keep energy usage Ín balance

(1) A network user must use reasonable endeavours to ensure that its
use of the network is in balance in that, after allowing for the network enerry
losses expected between the entry and exit points, the quantity of electical enerry
fransfened into the electricity network for the connection points in respect of each
of its access agreements for each energ'y usage period is equal to the quantity of
electical enerry fansfened out of the electricity network for those connections
for that period.

Ø Network users are responsible for arranging the supply and
tansportation of standby power to satisfli this obligation by contracting the
supply of standby power with a generator.

(3) Network users must keep ttre power system confoller informed of
anangements the network user has made to provide standby power and must
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promptly provide to the power system contoller any information conceming
those anangements that the power system contoller reasonably requests.

(4) When a network user becomes aware that an existing standby
anangement will terminate (other than by expiration of the terms of the existing
aJrangement) or will change in a material particular, the network user must
promptly notify the power system controller and provide details of substitute
anangements to provide standby power to be put in place by the user.

27. Role of power system controller when energy usage is out of balance

(1) If a network user's energy usage is shown to have been out of
balance, the power system contoller may impose charges on the generator user
relating to that imbalance in order to reimburse the generators responsible for
supplying the balancing amount of electricity.

Ø The setting of those charges when the out-oÊbalance enerry is
supplied by PA1WA Generation is regulated under Chapter 9 of this Code.

(3) If the power system controller becomes aware that a network user
is out of balance by an amount that, in the power system controller's view, is
likely to result in the operation of the power system being materially affected or
other users being materially affected, the power system controller may intemrpt
or curtail the transfer of electricity to and from one or more connection points in
respect of the associated access agreement in order to reduce that material adverse
effect.

28. Electricity generation and load forecast information

(1) The network user must provide the network provider and the power
system controller with information reasonably requested relating to the user's
forecast electricþ generation or load.

(2) The network user must use reasonable endeavours to provide
accurate and complete information under subclause (1).

29. Demand metering equipment

(1) If time-oÊuse demand metering equipment with remote monitoring
facilities is required by the network provider at a connection point the subject of
an access agreement, the equipment must be installed at the connection point
prior to commencement of the access agreement.

(2) When the network provider is installing the metering equipment,
the network user must cooperate with the network provider to enable it to do so.

(3) If the network provider installs metering equipment, the network
user in respect of the connection point must reimburse the network provider's
reasonable costs and expenses in doing so.
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30. Compliance with technical code and network planning criteria

(1) A network user must comply with good electricity indusûy practice
in operating, maintaining, constructing and commissioning plant or equipment
connected to the electicity network or in transferring electicþ to or taking
electricity from the elecfricity network.

Ø A network user must comply with the technical code issued by the
network provider regarding connection to and use of the electicity network.

(3) The network provider may grant derogations from the technical
code and network planning criteria where in the network provider's view it is
reasonable to do so.

31. Capital contributÍons and charges

(1) If the granting of an access application would necessitate the
augmentation of connection equipment or network system assets, the network
provider may include in the access offer a condition that the access applicant
makes a capital contribution in respect of the capital investment associated with
the designing, constructing installing and commissioning of the connection
equipment or network system assets.

(2) Capital confributions are to be established in accordance with
principles laid down in Chapter 8 of this Code.

32. Interruption and curtailment powers

(1) The network provider may intemrpt or curtail the fransfer of
electicity to or from a connection point or the provision of an access service in
respect of a connection point to the extent and for any period of time that the
network provider considers is necessary

(a) to carry out planned augmentation, maintenance, testing or repair of
the network;

(b) to carry out unplanned maintenance, testing or repair of the
network where the network provider considers it necessary to do so
to avoid injury to any person or material damage to any property or
the environment;

(c) in the event of breakdown of or damage to the network that affects
the network provider's ability to üansfer elecfricity to that
connection point; or

(d) if a force majeure event occurs affecting the network.

(2) The network provider -
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(a) must give at least 14 days notice before any planned intemrption or
curtailment of the tansfer of elecfricity; and

(b) must use reasonable endeavours to promptly notify a user of any
unplanned intemrptions to or curtailment of the transfer of
electricity.

33. Safety and system security

If the network provider or power system confoller believes that an
emergency event or condition is causing or likely to cause, injury to a person or
damage to properry, the network provider or power system contoller may direct a
user to intemrpt or curtail the transfer of electricity in the most appropriate
manner in the circumstances.

34. Default

(1) A network user defaults if the network user fails to observe or
perform any of its obligations under an access agreement.

Ø If a network user, whether a generator user or a load user, defaults,
the network provider may -

(a) notiff the user of the default and require the user to remedy the
default;

(b) if the default has not been remedied within 7 days after the notice
was given - disconnect the'user's connection point or points while
that default continues; and

(c) if the default has not been remedied within 30 days after the notice
was given - treat the default as a repudiation of the access
agreement and terminate the access agreement.
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Chapter 4 - Access dísputes

35. Access disputes

An access dispute exists if-
(a) a respondent to an access application, within 21 days after the

initial response date or any other time that may be prescribed,
refuses or fails to enter into good faith negotiations with the access
applicant;

(b) the access applicant, after making reasonable attempts to reach
agreement with the respondents, fails to obtain an ageement on the
access application or an ageed modification of the proposal within
90 days of submitting the access application or the alternative
period of time specified by ttre network provider in the initial
response as reasonable for making the access offer; or

(c) the respondents to the access application agree ttrat there is no
reasonable prospect of reaching agreement.

36. Request for reference of dispute to arbitration

(1) An access applicant may, by written notice given to the regulator,
request the regulator to refer an access dispute to arbihation.

Ø A copy of the notice must be given to all respondents to the access
application.

37. Purpose of arbitration

(1) The general purpose of arbination is to address those matters that
are the prerogative of the network provider and network users under this Code
and in the frst instance are either matters for negotiation between the network
provider and network users or matters that æe the responsibility of the network
provider to apply or administer.

Ø Except as provided by this Code, matters that are determined or
approved by the regulator under this Code are not subject to arbitation.

38. Conciliation and reference to arbÍtration

(1) On receiving a request to refer an access dispute to arbitration, the
regulator must-

(a) if the parties to the dispute agree - attempt to settle the dispute by
conciliation; or
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(b) if the parties do not agree to settle the dispute by conciliation or
they agree but fail to settle the dispute - appoint an arbitrator (or
arbitrators) and refer the dispute to the arbifator (or arbitators).

Ø The regulator is not obliged to attempt to settle the dispute by
conciliation or refer the dispute to arbitation il in the regulator's opinion-

(a) the dispute is trivial, misconceived or lacking in substance;

O) the access applicant has not provided information reasonably
requested by the network provider;

(c) the access applicant has not negotiated in good faith or has resorted
to arbiration prematurely or unreasonably; or

(d) the regulator is satisfied, on the application of a party to the dispute,
that there are good reasons why the dispute should not be referred
to arbination.

(3) A dispute cannot be referred to arbitation il before the
appointment of the arbitator, the access applicant notifies the regulator that the
access applicant does not wish to proceed with the arbitation.

39. Qualifications of the arbitrator

(1) The regulator must keep a list of persons who are suitably qualified
to be appointed as arbitrators but may appoint as an arbifrator a person who is not
included in the list if the occasion requires,

(2) An arbiûator must be a person who -
(a) is independent of the parties to the dispute;

O) is not subject to the conüol or direction of the Government in any
capacity;

(c) is properly qualified to act in the resolution of the dispute; and

(d) has no direct or indirect interest in the outcome of the dispute.

(3) Before appointing an arbihator, the regulator must consult with
each of the parties to the dispute and must attempt (but is not bound) to make an

appointment that is acceptable to all parties.

40. Parties to arbitration

(1) The parties to the arbitration of an access dispute are-

(a) the access applicant;
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the network provider;

any other respondent to the access application; and

any other person who applies in writing to be made a pal.ry and is
accepted by the æbitrator as having a sufficient interest.

Ø The regulator may participate in an arbitation under this Chapter.

(3) The participation of the regulator may include providing or calling
evidence, making representations on questions arising during the arbitation and
assisting the parties or the arbitator with any matter (as may be appropriate).

41. Arbitrated prices for access services

(1) The arbitrator must set the prices payable by the access applicant
under an arbitated award by reference to the schedule of reference tariffs
published annually by the network provider and approved by the regulator in
accordance with Part 3.

(2) If the arbiftator decides the dispute relates (wholly or partly) to the
tariff that should apply to a standard network access service, the arbitator must
make a decision requiring the network provider to provide the access applicant
with the service that the access applicant seeks at the reference tariff.

(3) If the arbitator decides the dispute relates (wholly or partly) to the
tariffthat should apply to a service (other ttran a standard network access service),
the arbitrator must require the network provider to provide the access applicant
with the service that the access applicant seeks at a tariff that is to be approved by
the regulator for this purpose.

(4) The tariff in subclause (3) is to based on the same principles used
by the regulator to approve reference tariffs.

42. Arbitrated award affecting expansion or extension of network

(1) The arbitrator may make an award that would have the effect of
requiring the network provider to expand or extend the electricity network.

(2) h making the awardthe arbitator must be satisfied that-

(a) the expansion or extension is technically feasible and consistent
with safe and reliable operation of the electicity network;

(b) the network provider's legitimate business interests in the
electicity network are protected; and

(c) the terms and conditions on which access to the expansion or
extension is to be permitted are reasonable taking into account the

o)

(c)

(d)
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costs to be bome by the parties and the economic benefits to the
parties resulting from the expansion or extension.

(3) In determining the economic feasibility of the expansion or
extension of the elecüicþ networþ the arbinator must base the assessment of
costs and benefits required in subclause (2)(c) in all relevant respects on use of
the parameter values determined by the regulator for the purpose of establishing
the annual revenue cap applying to the network provider in accordance with ttre
principles set out in Part 3.

43. Hearing to be in private

(1) Subject to subclause (2), an æbination hearing is to be in private.

(2) If the parties agree, an arbifration hearing or part of an arbitration
hearing may be conducted in public.

(3) The arbitrator in a hearing that is conducted in private may give
written directions as to the persons who may be present.

(4) h giving directions under subclause (3), the arbiüator must have
regard to the wishes of the parties and the need for commercial confidentiality.

44. Right to representation

ln an æbination hearing a party may appear in person or be represented
by someone else.

45. Procedure of arbitrator

(1) In an arbitation hearing, the æbitrator-

(a) is not bound by technicalities, legal forms or rules of evidence;

(b) must act as speedily as a proper consideration of the access dispute
allows, having regard to the need to cæefully and quickly inquire
into and investigate the dispute and all matters affecting the merits,
and fair settlement, ofthe dispute; and

(c) may inform himself or herself of any matter relevant to the access
dispute in any way the arbitrator thinks appropriate.

(2) The arbitrator may determine the periods that are reasonably
necessary for the fair and adequate presentation of the respective cases of the
parties and may require that the cases be presented within those periods.

(3) The arbitrator may require evidence or argument to be presented in
writing and may decide the matters on which the arbitrator will hear oral evidence
or argument.
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(4) The æbitator may determine that an arbifration heæing is to be
conducted by-

(a) telephone;

(b) closed circuit television; or

(c) any other means of communication.

46. Particular powers of arbitrator

(1) The a¡bitrator may do any of the following things for the purpose of
arbitrating an access dispute:

(a) give a direction in the course of, or for the purposes oq an
arbitration hearing;

(b) hear and determine the arbitation in the absence of a person who
has been summoned or served with a notice to appear;

(c) sit at any place;

(d) adjourn to any time and place;

(e) refer any matter to an expert and accept the expert's report as

evidence;

(Ð generally give directions and do things that are necessary or
expedient for the speedy heæing and determination of the access
dispute.

Ø A person must not do an act or thing in relation to the arbitation of
an access dispute that would be a contempt of court if the arbifrator were a court
ofrecord.

(3) Subclause (1) has effect subject to any other provision ofthis Code
or as prescribed.

(4) The arbitrator may give an oral or written order to a person not to
divulge or communicate to anyone else specified information that was given to
the person in the course of an arbitation, unless the person has the arbitrator's
permission.

47. Power to take evidence on oath or affirmation

(1) The arbitrator may take evidence on oath or affrmation and for that
purpose may administer an oath or affirmation.

Ø The arbitrator may sufirmon a person to appear before the arbitrator
to give evidence and to produce documents (if any) refened to in the summons.
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(3) The powers in this clause may be exercised only for the purposes of
an arbination.

48. Failing to attend as witness

A person who is served, as prescribed, with a swnmons to appear as a

witress before an arbitrator must not, without reasonable excuse' fail to -
(a) attend as required by the summons; or

(b) appear and report himself or herself from day to day unless excused

or released from further attendance by the arbiüator.

49. Failing to answer questions etc.

(1) A person appearing as a witness before the arbitator must not,

without reasonable excuse, refuse or fail

(a) to be sworn or to make an affrmation;

(b) to answer a question that the person is required to answer by the

arbitrator; or

(c) to produce a document that the person was required to produce by a

sum.mons served on the person as prescribed.

(2) It is a reasonable excuse for the purposes of subclause (1) for a

person ìo'refuse or fail to answer a question or produce a document on the ground
-that 

the answer or the production of the document might tend to incriminate the

person or to expose the person to a penaþ.

(3) Subclause (2) does not limit what is a reasonable excuse for the

purposes of subclause (1).

50.Intimidation etc.

Aperson must not-

(a) thLreaten, intimidate or coerce another person; or

(b) cause or proilre damage, loss or disadvantage to another person,

because the other person-

(c) proposes to produce, or has produced, documents to an arbitrator;

or

(d) proposes to appear or has appeæed as a witress before an

arbitrator.
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51. Party may request arbitrator to treat material as confidential

(1) A party to an arbifration hearing may-

(a) inform the arbinator that, in the party's opinion, a specified part of
a document contains confidential commercial information; and

(b) request the arbitrator not to give a copy of that part to another party.

(2) On receiving the request, the arbitator must-

(a) inform the other party or parties that the request has been made and
of the general nahue of the matters to which the relevant part of the
document relates; and

(b) ask the other parly or parties whettrer there is any objection to the
arbitrator complying with the request.

(3) If there is an objection to the arbitrator complying with a request,
the parly objecting may inform the arbitrator of its objection and of the reasons
for it.

(4)

(a)

(b)

(c) any furttrer submissions that a party has made in relation to the
request,

the arbitrator may decide not to give to the other parfy or parties a copy of so

much of the document as contains confidential commercial information that the
arbitrator thinks should not be given.

52. Award by arbitrator

(1) Unless the arbitator terminates the arbination under clause 55, ttre
arbitrator must make a written award on access to the electricity network by the
access applicant.

(2) The awæd may deal with any matter relating to access services by
the access applicant, including matters that were not the basis for notification of
the dispute.

(3) Without limiting subclause (2) ttre awa¡d may -
(a) require the network provider to provide access to the services

requested by the access applicant;

After considering-

a request;

any objection; and
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O) require the access applicant to accept, and pay for, access to the
service;

(c) specify the terms and conditions of the access applicant's access to
the service;

(d) require the network provider to expand or extend the electricity
network; or

(e) speciff the extent to which the award ovenides an earlier award or
access contract.

. (4) Before making an award, the arbitrator must give a draft award to
the parties to the arbitration and the regulator and may take into account
representations that any of them may make on the proposed award.

(5) When the arbitator makes an award, the a¡bitrator must give the
parties to the arbitation and the regulator written reasons for making the award.

(6) An award made by the arbitator takes effect as a contract between
the network user and the network provider.

53. Restrictions on access awards

(1) The arbitrator cannot make an award that-

(a) grants access to the elecfricþ network if the right of access cannot
be satisfied because of a right of access already ganted to, and used
by, a network user;

O) prejudices the rights of a network user under an existing access
ageement or award unless that user agrees or the arbitrator is
satisfied that the user is or will be compensated on just terms for
any loss suffered as a result;

(c) va¡ies a determination made by the regulator under this Code; or

(d) varies the prices ttrat network users must pay for standard network
access services from those set out in published pricing schedules
approved by the regulator in accordance with Part 3 (except as
provided for by clause 41).

54. Matters arbitrator must take into account

Except as provided in clauses 47, 48 and 53, the arbitrator must take the
following matters (or any other matters not inconsistent with the following
matters that he or she thinks are relevant) into account in making an awa¡d-
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(a) the legitimate business interests of the network provider, and the
network provider's investment in the electicity network generally;

(b) the cost to the network provider of providing access, including any
costs of extending the elecficity network, but not costs associated
with losses arising from increased competition in upsteam or
downsteam markets;

(c) the public interest, including in having competitive markets;

(d) the interests of all network users and other persons who have rights
to use the electricity network;

(e) firm and binding contactual obligations of the network provider or
of network users already using the electricity network;

(Ð the economic value to the network provider of extensions to the
electicity network, the cost of which is borne by someone else, and
any additional investment that the access applicant or network
provider has agreed to undertake;

(g) the operational and technical requirements necessary for the safe
and reliable operation of the electricity networþ and

(h) the economically efficient operation of the elecficity network.

55. Arbitrator may terminate arbitration in certain cases

(1) The æbitrator may at any time terminate arbitration (without
making an award) with the consent of the parties to the arbitation or if the
arbitrator thinks-

(a) the dispute is trivial, misconceived or lacking in substance;

(b) the person seeking arbifation of the dispute has not negotiated in
good faith or is acting unreasonably; or

(c) on the application of a party to the dispute - that there are good
reasons why the æbitation should be terminated.

Ø If the arbifator terminates an arbitration without making an award
and wittrout the consent of all the parties, the arbitrator must give the parties to
the arbitration and the regulator the arbihator's reasons for terminating the
arbination.

56. Etrect of awards

(l) Subject to this clause, an award is binding on the parties to the
arbitration in which it is made.

30



Electrícíty Nefworla (Third Party Access) Act 1999

Ø An award has effect 21 days after it is made unless the access
applicant, before that time, elects not to be bound by it.

(3) An access applicant may, within 7 days after an awæd is made,
elect not to be bound by the award by giving written notice of the election to the
regulator.

(4) If the access applicant elects not to be bound by an awæd-

(a) the awæd is rescinded; and

(b) the access applicant is precluded from making another access
application in relation to the connections involved in the award for
2 years from the date the notice of election was given (unless the
network provider agrees or the regulator authorises a further access
application within that period).

57. Variation or revocation of awards

(1) The regulator may vary or revoke an award if all parties to the
award agree.

(2) If the parties are unable to agree on a proposed væiation of an
award, the regulator may, on application of one or more of the parties and if in the
regulator's opinion there are prima facie gounds for varying the award, refer the
dispute to arbitation.

58. Costs of arbitration

(1) The costs of an arbitrator are to be borne by the parties in
proportions decided by the arbitator.

Q) However, if the access applicant terminates an arbitration or elects
not to be bound by an award, the access applicant must bear the costs in their
entirety.

59. Removal and replacement of arbitrator

(1) The regulator may remove an arbiüator if the arbiüator-

(a) becomes mentally or physically incapable of carrying out the
arbitrator's duties satisfactorily;

(b) is convicted of a crime;

(c) becomes bankrupt or applies to take the benefit of a law for the
benefit ofbankrupt or insolvent debtors; or
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(d) has a direct or indirect interest in the outcome of the dispute or
matter under arbiüation.

Ø If an arbitator resigns, is removed from ofhce or dies, the regulator
may appoint another person to take the place of the arbitator.
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PART3-ACCESSPRICING

60. Purpose ofPart

(1) This Part sets out the principles to be followed by the regulator and
by providers of access services when setting regulated prices to be paid by
network users for the conveyance of electicity through an electicity network
covered by this Code.

Ø This Part covers both the pricing of network access services
provided by the network provider and the pricing of out-of-balance energy
provided by PAWA Generation.
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Chapter 5 - Pricing principles

61. Pricing schedulqs

(1) At least 30 days before the commencement of each frnancial year,
pricing schedules must be published for the fìnancial year by each service
provider.

Ø For the pulpose of this Part of the Code, and unless a contrary
meaning is suggested:

(a) a reference to a financial year shall be taken to be a reference also
to the initial year, being the period between the date of
cornmencement of access to a network as prescribed by the
Regulatory Minister and the following 30 June; and

(b) a reference to a network shall be taken to be a reference to a
geographically distinct networþ which may be one of a number of
geographically separated networks operated by ttre same network
provider.

(3) Except as provided in this Code, the tarifß contained in the
network provider's pricing schedule with respect to standæd network access
services a¡e to be the maximum tarifß applying to those services.

(4) The prices and charges in respect of excess network usage or out-
oÊbalance energy that are set out in the relevant pricing schedules are the exact
prices and charges that network users must pay for the associated access services.

62. Role of regulator

Before pricing schedules are published, the regulator must-

(a) with respect to tarifß and charges to be set by the network provider
for the supply of included network access seryices - determine the
cap or limit on the network provider's total revenue to be raised
from the supply of ttrose services in a network;

O) oversee the application by the network provider of principles for
setting reference tariffs to apply to standard network access services
and for setting certain excess network usage charges;

(c) oversee the application by the network provider of principles for
setting of capital contributions and charges; and

(d) oversee the application by PAWA Generation of principles for
setting of prices for the supply of out-oÊbalance power.
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63. Objectives of price regulatÍon

Price regulation under this Part must be administered to achieve the
following outcomes -

(a) an efficient and cost-effective regulatory environment;

O) prevention of monopoly rent exfraction by the network provider;

(c) promotion of competition in upstream and downsfeammarkets and
promotion of competition in the provision of network services
where economically feasible;

(d) regulatory accountability through transparency and public
disclosure of regulatory processes and the basis of regulatory
decisions;

(e) reasonable certainty and consistency over time of the outcomes of
regulatory processes; and

(Ð an acceptable balancing of the interests of the network provider,
network users and the public interest.

64. Information disclosure by regulator

In making a determination under this Part, the regulator must publish full
and reasonable details of the basis of and rationale for the decision including but
not limited to the following-

(a) reasonable details of qualitative and quantitative methodologies
applied including any calculations and formulae; and

(b) options considered and all discretions exercised that have a material
bearing on the outcome of the regulator's decision.

65.Information disclosure to regulator by service providers

(l) Before the network provider or PAWA Generation publishes the
annual pricing schedules required under this Part, it must within a reasonable time
before doing so (or a period set by this Code or by the regulator) provide the
regulator with-

(a) information relating to the proposed prices that is required under
the anangements set out in Chapters 7 and 9; and

(b) any other information that the regulator reasonably requires for the
purpose of performing his of her functions.
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Ø Information required under subclause (l) may be in the form of
forecasts and estimates.

(4) The regulator may by written notice require that information
provided in the form of forecasts and estimates be reviewed.

(5) The notice must speciff the reason why the regulator believes the
information is required to be reviewed.

(6) The network provider or PAWA Generation to whom the notice is
given must review the forecasts and estimates and, wittrin 7 days after receiving
the notice, notiÛ the regulator whether the forecasts or estimates have been
amended or confirmed and justiffing the amendments or confirming the forecasts
or estimates in detail.

(7) The regulator may only give a notice under subclause (4) within 30
days of receiving the forecasts and estimates under subclause (l).

(8) lnformation required under subclause (1) may be in the form of
certified annual fmancial statements.

(9) If information is provided in the form of certified annual fmancial
statements, the furancial statements must provide â true and fair statement of ttre
furancial and operating performance for the reporting period and be in a form and
be provided by the date determined by the regulator.

(10) Certified annual furancial statements submitted under subclause (1)
may be used by the regulator-

(a) to monitor the compliance of the network provider wittr the revenue
cap:.

(b) to assess the allocation of costs between services that æe subject to
regulation under the revenue cap and services or activities that are
not and to identify any cross-subsidy between these different types
ofservices or activities; and

(c) to collate data regarding the fnancial, economic and operational
performance of ttre network provider and to be used as input to the
regulator's decision making regarding the setting of revenue caps.
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Chapter 6-Nøwork revenue caps

66. Role of regulator

(1) The regulator is responsible for determining the revenue cap to
apply to the network provider with regæd to a network covered by this Code at
the time.

Ø Revenue caps are to be determined by the regulator for each
fmancial year during the regulatory control period in accordance with the
princþles set out in this Chapter.

67. Included network access services

(1) Arevenue cap applies only to those revenues raised each year from
application of tariffs and charges for included network access services.

(2) Except as provided for in clause 72, ncladed network access
services relate to -

(a) the tansportation and delivery of electicity;

(b) the carrying out of works or the provision of maintenance or repairs
for the purpose of carrying out transportation of electricity; and

(c) the provision, installation and maintenance of any meter,
switchgear or other electrical plant.

68. Revenue cap principles

h setting a revenue cap, the regulator must take into account the revenue
requirements of the network provider during the relevant financial year or years
having regard to -

(a) the demand growth that the network provider is expected to service
using any appropriate measure includingbut not limited to-

(Ð energy consumption by category of network users or other
relevant groups ofpersons who consume enerry;

(ii) demand by category of network users or other relevant
groups of persons who consume energy;

(iiÐ numbers of network users or other relevant groups of
persons who consume energy by category of network users;
and

(iv) length of the electricity network;
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(b) the service standards applicable to the network provider under this
Code and any other standards imposed on the network provider by
any regulatory regime administered by the regulator and by
agreement with the relevant network users;

(c) the potential for efficiency gains to be realised by the network
provider in expected operating maintenance and capital costs,
taking into account the expected demand growttr and service
standards refened to in paragraphs (a) and (b);

(d) the network provider's cost of capital applicable to the relevant
network access service, having regard to the risk-adjusted rate of
retum required by investors in commercial enterprises facing
similar business risks to those faced by the network provider in the
provision of that service;

(e) the provision of a fair and reasonable return on efficient capital
investment undertaken by the network provider in order to maintain
or extend network capacity;

(Ð the right of the network provider to recover reasonable costs
incurred by the network provider in connection with the operation
and maintenance of the network, including those arising from but
not limited to-

(Ð any Tenitory and Commonwealth taxes or equivalent taxes
paid in connection with the operation of its business as a
provider ofnetwork access services; and

(iÐ the tariffs and charges paid to other network providers
irrespective of whether these tariffs and charges a¡e
regulated under this Code;

(g) any increase in the rate of a tax or any new tax, whether it is a tax
or tax equivalent imposed by the Tenitory, a State or the
Commonwealth that directly increases the cost of providing the
access services that are directly attributable to the increase in the
rate or to the new tax;

(h) any reduction or increase in network energy losses; and

û) the on-going commercial viabilþ of the network provider.

69.Revenue caps to apply in first ftrll financial year of regulatory control
period

(1) The revenue cap to apply to the network provider during the frst
full yeæ of a regulatory control period (and the revenue cap to apply during any
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preceding part year) is to be calculated using the methodology set out in Schedule
6.

Ø The revenue cap set by the regulator is to provide a fair and
reasonable risk-adjusted rate of retum to ttre network provider on efhcient
investment given efficient operating and maintenance practices on the part of the
network provider where -

(a) the asset base is to be identified and valued in accordance with
Schedule 7; and

(b) allowed rates of retum are to be established by the regulator in
accordance with Schedule 8, and are to be consistent with the
method of valuation of new assets and revaluation, if any, of
existing assets and consistent with achievement of a commercial
retum on efficient investment.

(3) The values of the key parameters required for the purpose of
applying the methodologies in Schedules 7 and 9 are to be determined by the
regulator at least 90 days before the commencement of the first full fnancial year
in each regulatory control period.

70. Revenue cap adjustment between years

(1) For the second full financial yeæ and for each following year in a
regulatory confrol period, the revenue cap to apply to the network provider is to
be derived by the methodolory in Schedule 9.

Ø The methodology to be used by the regulator to determine the
revenue cap is to involve increasing the previous year's revenue cap in line wittr
both-

(a) the factors which the regulator considers to be the main real-terms
drivers affecting the network provider's costs (such as the growttr
in the quantity of electricity transported annually over the
electicity network); and

(b) inflation (as measured by the rate of change in the consumer price
index),

and decreasing it by an effrciency gains factor ('X factor').

(3) The use of an effrciency gains factor is to ensure that the benefits of
effrciency gains are shared between end-use customers (those gains achieved up
to the X factor level) and the network provider (any gains achieved in excess of
the X factor).

(4) The efficiency gains factor (X factor) and any other factors required
for the purposes of applying the methodolory in Schedule 9 are to be determined
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by the regulator at least 90 days before commencement of the frst frnancial year
in which the factor will apply.

(5) The effrciency gains factor is to be established and applied by the
regulator in accordance with the principles in Schedule 10.

71. Revoking or resetting revenue cap

The regulator may only revoke or reset a revenue cap with respect to a
particular fu:rancial year or years if it appears to the regulator that -

(a) the revenue cap \ryas set on the basis of false or materially
misleading information provided to the regulator;

(b) there was a material enor in the setting of the revenue cap; or

(c) there were extaordinary developments with respect to any one of
the key factors identified in clause 68 which, in the opinion of the
regulator, were outside the network provider's confrol.

72. Exclusions from revenue cap

(1) The excluded network access services or charges for the purposes
of this Chapter are to be determined by the regulator (when the regulator
determines the network revenue caps) and may include but are not restricted to-

(a) excess network usage chæges;

(b) new connections to the network provider's nelwork system;

(c) services (including metering, electic lines or electric plant) for the
specific benefit of any third party (and requested by the third party)
and not made available by the network provider as a normal part of
standard services to all customers including-

(i) charges for moving mains, services or meters forming part
of the network provider's network system to accommodate
extension, re-design or re-development of any premises; and

(iÐ the provision of electic plant for the specific purpose of
enabling the provision of standby supplies or sales of
electricþ;

(d) the relocation of electric lines or plant and the carrying out of
associated works pursuant to any statutory obligation imposed on
the network provider;

(e) charges for specific services for identified customers;
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(Ð capital conffibutions and ottrer capital chæges or financial
confibutions received from network users to meet the capital cost
ofnew works and augmentations;

(g) charges for the provision of connection equipment to a standard in
excess of a standard associated with the "least overall cost,
technically acceptable" assets;

(h) charges for the provision of metering to a standard in excess of that
required for the billing of network tarifß.

(2) The prices charged by the network provider for excluded network
access services are to be set by the network provider on a fair and reasonable
basis.
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Chøpter 7-Naworktarffi

73. General

(1) This Chapter regulates the reference tarifß to be published annually
by the network provider which are to be the maximum tariffs to apply witL
respect to standard network access services.

Ø Reference tariffs are-

(a) the maximum tariff that the network provider can charge for a
standæd network access service;

(b) the reference point for use in establishing the maximum tariffs to
apply to new ornon-standard network access services; and

(c) the ta¡iffs that an a¡bifrator must apply in making an award in the
case of an access dispute relating (wholly or partly) to the tariff that
should apply to a standard network access service.

Ø The establishment of reference tariffs in accordance with the
principles set out in this Chapter is primarily the responsibility of the network
provider through a process overseen by the regulator.

(3) Where the network access services required differ in some regard
to the relevant standard network access services or where the circumstances
associated with the provision of standard network access services may give rise to
cost savings on the part of'the network provider, the tariffs to apply in those
circumstances are to be matters for commercial negotiation between the network
user and the network provider.

(4) The principles set out in this Chapter also provide the basis upon
which the maximum tariffs to apply to new or non-standard network access
services are to be approved by the regulator in the case of an access dispute where
the dispute relates (wholly or partly) to the tæiff to apply to those services.

(5) This Chapter also regulates the basis upon which the network
provider is to set any excess network usage charges.

74. Objectives of network pricing

The reference tariffs are-

(a) in principle to be cost reflective, to facilitate contestability in the
Territory electricity supply industry, to provide equitable user
prices and to ensure that appropriate investment in ttre network
takes place in the longer term;
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(b) to involve a common approach for all network users, with the
actual tariff with respect to a particular network access service only
differing between users because of-

(Ð the user's geographical and electrical location;

(iÐ the quantities in which ttre relevant network access service is
to be supplied or is supplied;

(iiÐ the pattem of networkusage;

(iv) the technical characteristics or requirements of the user's
load or generation;

(v) the natwe of the plant or equipment required to provide the
network access service; and

(vÐ ttre periods for which the network access service is expected
to be supplied;

(c) to be tansparent and published in order to provide pricing signals
to network users;

(d) to promote price stability; and

(e) to reflect a balancing of ttre quest for detail against the
administative costs of doing so which would be passed through to
end-use customers.

75. Structure ofregulated network prices

(1) The network provider is to be responsible for determining the
pricing stucture that best gives effect to the principles in clause 74.

Ø In determining the pricing sfucture, the network provider may
distinguish tariffs and charges for the following categories of standa¡d network
access services -

(a) entry services ttrat include the asset-related costs and services
provided to serve a generator user at its connection point;

(b) exit services that include the asset-related costs and services
provided to serve a load user at its connection point;

(c) coÍrmon services that include the asset-related costs and services
that ensure the integrity of the network and benefit all network
users and cannot be allocated on the basis of voltage levels or
location; and
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(d) use of network services that include the network shared by
generator users and load users, but exclude entry services, exit .

services and common services.

(3) Ta¡ifß and charges may relate to specific connection points, and
may involve a combination of fxed and variable amounts and may be related to
one or more of the following elements -

(a) demand levels (maximum kW or kVA per period);

(b) energy quantities involved (kWh or kVAh per period); and

(c) time of use.

(4) If quantities are used in determining tariffs and charges, these
quantities may refer to minimum, maximum or actual quantities.

(5) Prior to commencement of each regulatory confrol period or to the
network provider's coverage by this Code, the network provider must provide the
regulator with a draft statement setting out details of principles and methods to be
used for deftning the individual standard network access services to be supplied
by the network provider and for determining the reference tariffs to apply to those
services.

(6) The regulator must approve the statement for use by the network
provider unless, in the opinion of the regulator, the statement is not consistent
with the principles in clause 74.

76. Excess network usage charges

(1) If network usage by a generation user exceeds the user's declared
sent-out capacity or if network usage by a load user exceeds the user's contract
maximum demand, the network provider may apply excess network usage
charges.

Ø Excess network usage charges æe outside the revenue cap and æe
not subject to commercial negotiation.

(3) Charges distinguishing between excess network usage at enûry and
exit points are to be established by the network provider by applying ttre
methodology in Schedule 11.

77. Publication of network tariffs

(1) At least 30 days before the start of each financial year, network
providers covered by ttris Code at the time must publish a pricing schedule.
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Ø The pricing schedule must specify the reference tariffs to apply
during the relevant period to standard network access services with regard to the
network provider's network and, where appropriate, distinguish between-

(a) voltage level;

O) load class; and/or

(c) pricing zone,

to apply to load users and generator users.

(3) The pricing schedule must also specify the excess network usage
charges to apply in the fnancial year.

(4) The pricing schedule need not include the charges the network
provider expects to levy on those services excluded from price regulation under
clause 54.

78. Role of regulator

(1) At least 60 days prior to the start of each financial year, the network
provider must provide to the regulator a statement setting out -

(a) its proposed reference tariffs for the standard network access

services it will be supplying; and

(b) the proposedexcess networkusage charges,

that will apply in the relevant period with respect to a network.

Ø The statement must detail how the tariffs and charges have been
calculated by application of the principles in this Chapter.

(3) The regulator must approve the tariffs and charges, or individual
tariffs and charges, unless in the opinion of the regulator the tariffs and charges
would result in the network provider not complying with the principles laid down
in this Division.

(4) If the regulator has not notified the network provider within 30
days of receiving the statement under subclause (1) that the regulator disapproves
ofthe tariffs and charges, the regulator is to be taken to have approved the tariffs
and chæges.

(5) If the regulator notifies the network provider that ttre regulator has

not approved a tariff or charge with respect to the initial year of operation of this
Code, the tariff or charge will be set at a level determined by the regulator until
the regulator approves a tariff or charge submitted by ttre network provider.
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(6) I[ in any of the furancial years following the initial year, the
regulator notifies the network provider that the regulator'has not approved â
proposed tariff or charge, the tariff or charge applying to that seryice in the
immediately preceding year (or any other tæiff or charge that the regulator
determines) will apply until the regulator approves the tariff or chæge.

(7) Before the regulator approves the reference tæiffs and excess
network usage charges, the pricing schedule to be published by the network
provider must incorporate any modifications that the regulator directs.
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Chøpter 8- Cøpital contributíons

79. General

(1) For the purposes of this Code, "capital conhibutions" only cover
conüibutions expected of network users with a formal access agreement with ttre
network provider.

Ø If the granting of an access application involves the provision of
'connection or system augmentation, the network provider may require the
network user to make a capital contribution in respect of the capital investment
associated with the designing constructing installing and commissioning of the
connection or system equipment.

(3) Capital contibutions are to be distinguished from-

(a) financial contributions that the network provider might require any
network user seeking a new or modified connection to pay for
prudential purposes so as to minimise financial risks associated
with investment in network assets; and

(b) any capital confributions that the Govemment requires of individual
end-use customers under franchise arrangements, where the
existing distribution system extension policy (DSEP) principles
established under the Electrícity Reþrm Act will continue to apply.

(4) Prudential requirements referred to in subclause (3)(a) may include
one or more of the following anangements-

(a) financial contributions;

(b) non-cash asset contributions;

(c) service charge pre-payments;

(d) minimum service charges or quantities for an agreed period; and/or

(e) fìnancial guarantees.

(5) Prudential requirements referred to in subclause (3)(a) are not
regulated by this Code and are a matter to be negotiated by the network provider
and network users.

80. Capital contributions principles

(1) The capital contributions and charges covered by this Chapter æe
to be established by the network provider in accordance with the principles in this
Chapter.
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Ø If augmentation ofthe connection equipment or the network system
assets is not commercially viable without a capital côntribution from the user, the
access applicant must make a capital conhibution towards the augmentation.

(3) For the purpose of subclause (l), an augmentation is commercially
viable if-

(a) the network provider can be reasonably expected to recover within
a reasonable time the costs, the capital investment and a reasonable
rate of return on the capital investment of that augmentation and
not increase the tæiffs and charges payable by existing network
users; and

(b) the network provider can be reasonably expected to obtain the
necessary financial capital to fund that augrnentation, from internal
reserves or via ne\ry bonowings, on reasonable terms and
conditions.

(4) The amount of the capital contribution should be equal to the
amount that would be required to make the augmentation commercially viable.

(5) The capital contibution must be paid to the network provider in the
nmnner and at the time set out in the access agreement.

(6) The reasonable rate of retum on the capital investment associated
with the proposed augmentation required in subclause (3) are to be determined by
the network provider taking into account

(a) the network provider's cost of capital and its components,
determined in a manner consistent with Schedule 8;

O) the potential future use of the augmentation by existing and
potential users; and

(c) the financial viability of the access applicant and the applicant's
business at that location.

(7) The reasonable time within which the costs, the capital investment
and a reasonable rate of retum on the capital investment in respect of a proposed
augmentation must be recovered as required in subclause (3) is to be determined
by the network provider taking into account -

(a) the anticipated commercial life of the augmentation; and

(b) the purpose for which the applicant requires the network capacity
the subject ofthe access application.
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(8) The reasonable terms and conditions upon which funding is to be
obtained to finance ttre proposed augmentation as required in subclause (3) are to
be determined by the network provider taking into account -

(a) the anticipated effect of any increased bonowing upon the network
provider's cost of bonowings; and

(b) the availability of debt funding for those purposes and the
covenants that prospective lenders might require in support of any
bonowings.

81. Role of regulator

(1) The broad application by the network provider of the principles set
out in this Chapter will be overseen by the regulator.

Ø Prior to commencement of each regulatory conüol period or to the
network provider's coverage by ttris Code, the network provider must provide to
the regulator a draft statement providing details of principles and methods for
determining capital contributions under ttris Chapter.

(3) The regulator must approve the statement for use by the network
provider unless, in the opinion of the regrlator, the statement does not comply
with the requirements in this Chapter or is inconsistent with requirements
elsewhere in this Code.
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Chapter 9 - Out-oÍ-bølance energy prìces

82. General

(1) The generation services provided by PAWA Generation that are
subject to price regulation under this Chapter are resfficted to the supply of out-
oÊbalance energy to the network user by PAWA Generation.

Ø Out-oÊbalance energy involves elecfrical enerry dispatched by a
generator into the power system at the request of the power system confroller that
has the effect of meeting any mismatch between the tansfer of electical energy
into and out of the electricity network by the parties to an access agreement.

(3) The prices of any electical enerry supplied by PAWA Generation
in accordance with the terms of an access agreement or a standby generation
agreement are subject to commercial negotiation between the parties concemed
and are not subject to regulation under this Code.

(4) All prices approved by the regulator under this Chapter are the
exact prices that network users or PAWA Generation must pay for the out-of-
balance enerry supplied.

83. Structure ofregulated out-of-balance energy prices

(1) In accordance with clause 27, tlrc po'wer system contoller has
responsibility for determining the amount of out-of-balance energy supplied by a
generator and for undertaking the settlement of the resultant charges between
generators.

Ø The power system confoller must apply the methodology in
Schedule 12 to establish the total charges to be paid by or to PAWA Generation.

(3) This Chapter only regulates the prices to be used by the power
system controller in determining the total charges as they apply to PAWA
Generation.

(4) PAWA Generation is to be responsible for establishing ttre prices to
be used by the power system contoller in administering anangements under this
clause.

(5) To enable the power system conüoller to apply the methodology in
Schedule 12, PAWA Generation must establish the following out-of-balance
energy prices applicable in a network and for dispatch from nominated generation
units distinguishing as appropriate between time of use -

(a) a within-tolerance sell price of energy;

O) an outside-tolerance sell price of enerry;
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(c) a within-tolerance buy price of energy; and

(d) an outside-tolerance buy price ofenergy.

84. Permitted tolerance limit

(1) Out-of-balance energy may be provided in amounts that are within
or in excess of a permitted tolerance limit.

Ø For the purpose of this Chapter, the permitted tolerance limit for a
generator user other than PAWA Generation in respect of a goup of connections
associated with an access agreement is equal to -

(a) the greater of

(Ð an amount expressed in kilowatts (kW) averaged over an
energy usage period equal to I.5% of the aggregate of the
confract maxinrum demand for all the exit points of load
users associated with the access agreement; and

(iÐ 2 kilowatt-hours (kWh) per minute of each energy usage
period; or

(b) ottrer any limits that are prescribed from time to time.

85. Pricing principles

(1) The prices for any out-of-balance energy are to be determined by
PA\ryA Generation so as to provide the price signals necessary to encourage
network users to keep their energy usage in balance, in particular by -

(a) setting out-oÊbalance sell prices so that the situation does not arise
where PAWA Generation could be called upon to sell energy at
such a price that another parly would benefit by opting to purchase
out-oÊbalance energy from PAWA Generation instead of
generating the required enerry itself;

(b) setting out-of-balance buy prices so that ttre situation does not arise
where PAWA Generation could be called upon to purchase energy
at such a price that another party would benefit by opting to sell
out-oÊbalance energy to PAWA Generation instead of refraining
from generating excess energy itself; and

(c) setting prices for purchases (and sales) of energy outside the
permitted tolerance limit relative to those for purchases (and sales)

within the limit so that the situation does not arise where PAWA
Generation could be called upon to buy (or sell) enerry at such
prices that another party would beneht by opting to sell (or buy)
out-oÊbalance energy to (or from) PAWA Generation instead of
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. taking all measures reasonably available to that party to prevent' 
sales (or purchases) of energy outside the tolerance limit.

Ø The prices must take full account of network energy losses between
the relevant enhy and exit points on the network.

86. Publication of out-of-balance energi prices

At least 30 days before the start of each fìnancial year, pAWA Generation
must publish a pricing schedule setting out the various out-of-balance energy
prices ttrat are to apply during the furancial year with respect to a network.

87. Role of regulator

(1) The regulator must provide regulatory oversight of pAWA
Generation's out-of-balance energy prices, to ensure that prices published in
PAWA Generation's pricing schedule are consistent with the pricing objectives of
this Code and the requirements of this Chapter.

Ø At least 60 days before the start of each fmancial year, pAWA
Generation must provide a statement to the regulator setting out its proposed out-
oÊbalance energy prices for that frnancial year.

(3) The statement must set out the key assumptions, forecasts and
estimates upon which the calculations are based.

(4) The regulator must approve the proposed prices unless, in the
opinion of the regulator, the proposed prices would result in PAWA Generation
not complying with the requirements in this Chapter or in Schedule 12.

(5) If the regulator has not notified PAWA Generation within 30 days
of receiving the statement that the regulator disapproves of the prices, the
regulator is to be taken to have approved the prices.

(6) If the regulator notifies PAWA Generation that the regulator has
not approved the price for a particular out-of-balance energy price component
with respect to the initial yeæ of operation of this Code within the 30 day period,
prices will be set at levels determined by the regulator until the regulator approves
prices submitted by PAWA Generation.

(7) If, in respect of any of the firancial years following the initial year,
the regulator notifies PAWA Generation that the regulator has not approved the
price for a particular price component within the 30 day period, the price for ttre
immediately preceding year (or any other price that the regulator determines) will
apply until the regulator approves a price for that price component.

(8) Before the regulator approves the price applying to an individual
price component, the pricing schedule to be published by PAWA Generation
must incorporate such modifications as the regulator directs.

52



Electricity Networl<s Qhird Party Access) Act 1999

53



1.

Electricíty Networl<s (Third Party Access) Act 1999

SCHEDULE 1

OPERATIONAL AND TECHNICAL REQUIREMENTS FOR ACCESS

Technical Code

The Technical Code must contain

(a) performance standards in respect of service qualrty pæameters in
relation to the electricity networþ

O) the technical requirements that apply to the design or operation of
plant or equipment connected to the electicity network;

(c) requirements relating to the operation of the electricity network
(including the operation of the network in emergency situations);

(d) obligations to test plant or equipment in order to demonsüate
compliance with the Technical Code;

(e) procedures that apply if the network provider believes that an item
of plant or equipment does not comply with the requirements of the
Technical Code;

(Ð requirements relating to the inspection of plant or equipment
connected to the elecfticþ network;

(S) requkements that relate to contol and protection settings for plant
or equipment connected to the electricity network;

(h) procedures that apply in the case of commissioning and testing of
new plant or equipment connected to the electicity network;

(j) procedures that apply to the disconnection of plant or equipment
from the elechicity network;

(k) procedures relating to the operation of generating units connected
to the electricþ network (including the grving of dispatch
instuctions and compliance with those instructions);

(m) metering requirements in relation to connections; and

(n) the information required to be provided to the access provider in
relation to the operation of plant or equipment connected to the
electicity network at a connection and how and when that
information is to be provided.
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2. Network planning criterÍa

The network planning criteria must be consistent with the Technical Code
and must containthe following-

(a) contingency criteria;

(b) steady-statecriteriaincluding-

(Ð voltage limits;

(iÐ thermal rating criteria; and

(iiÐ faultratingcriteria;

(c) stability miteria including

(Ð tansient stability criteria; and

(iÐ voltage stability criteria;

(d) quality of supply criteria including-

(Ð voltage fluctuation criteria;

(ii) harmonic voltage criteria;

(iiÐ harmonic current criteria;

(iv) voltage unbalance criteria; and

(v) elecfro-magneticinterferenceuiteria;

(e) construction standards criteria; and

(Ð environmental criteria.
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SCHEDTJLE 2

INFORMATION TO BE SUBMITTED IN Ä,CCESS APPLICATION

An access application must contain the following information-

(a) the name and address of the person making the access application
and of any other persons for whom that person is acting in making
the access application;

(b) the type of network access services requested, when those access
services are required and for how long they will be required;

(c) the entry points, exit points and fansfer points (as applicable) in
respect of which access is being applied for and the capacity
(expressed in kVA) for each of these enffy points and exit points
for which access is being applied for;

(d) whether the access application is being made in connection with a

tender process to supply a project and, if so, who the sponsor is in
respect ofthe project;

(e) the premises and type of plant in respect of which network access
services are required and the confìguration ofthat plant;

(Ð the geographical location of the premises;

(g) the maximum generation capacity and ttre proposed decla¡ed sent
out capacity ofthe plant connected or to be connected at each entry
point;

(h) the expected maximum demand of the user connected or to be
connected at each exit point;

(j) the expected electicity production and consumption of the
premises connected or to be connected at each of the entry points
and exit points;

(k) when the applicant expects the plant to be connected at each of the
entry points and exit points in respect of which access is being
applied for;

(m) the arrangements that the applicant proposes to enter into in relation
to the construction and supply of the connection equipment in
respect of the connection points involved;

(n) the nature of any disturbing load;

56



Electricity Networla (hird Party Access) Act /999

(p) any commercial information conceming the applicant that is
required by the network provider to allow the network provider to
make an assessment of the ability of the applicant to meet its
obligations under any access agreement that results from the access
application.
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SCHEDT]LE 3

ÏERMS AND CONDITIONS TO BE INCLUDED IN ACCESS OFT'ER

An access offer must include (as applicable) terms and conditions of the
followingkind-

(a) details of each enty point and each exitpoint;

(b) details of any transfer point;

(c) the confract maximum demand and declared sent-out capacity in
respect of each connectionpoint;

(d) if more than one person is selling or purchasing the electicity
tansferred at the connection point - the mechanism for
determining how much of the electicity üansfened at that
connection point is sold or purchased by each ofthose persons;

(e) a requirement that the user complies with the Technical Code;

(Ð any metering arrangements and, if appropriate, a mettrodology for
adjusting losses where the point of metering is significantly
different to the connection point;

(g) ttre payment conditions;

(h) the date on which payments in respect of the network access

services are to commence (whether or not the applicant's plant is

actually commissioned by that date);

0) the duration and termination conditions of the proposed access

agreemen!

(k) terms and conditions in relation to the carrying out of works to
establish a connection point;

(m)

(n)

(p)

testing and commissioning requirements;

agreed protocols for maintenance coordination;

the provision, installation, operation and maintenance of automatic
load shedding facilities;

(Ð the circumstances under which the terms of the resulting access

agreement would require renegotiation;
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(r) the amount of any capital conhibutions required and the manner in
which and the time at which ttre capital conüibution must be paid to
the network provider.

59



Electricity Networlcs (Third Party Access) Act 1999

SCHEDULE 4

NDICATIVE TERMS AND COI\DITIONS OF ACCESS AGREEMENTS

(1) Access applicants must enter into legally binding and enforceable
access agreements with the network provider(s) that must require the parties to
abide by and comply with the Code.

Ø Access agreements must contain the specific conditions that have
been ageed to for connection and access to the electricity network, including but
not limited to-

(a) details of the connection point including network coupling points
where appropriate;

(b) metering arrangements and adjustments for losses where the point
of metering is significantly different to the connection point;

(c) authorised demand that may be taken or supplied at the connection
point (under specified conditions);

(d)

(e)

(Ð

(e) terms, conditions and consfraints that have been agreed to for
connection to the network to protect the legitimate interest of the
access providers including rights to disconnect the user for breach
of commercial undertakings;

details of any agreed standards of reliability of network service
levels at the connection points or within the networþ

testing intervals for protection systems associated with ttre
connection point;

agreed protocols for maintenance co-ordination; and

where an expected load to be connected to the network has a peak
load requirement in excess of 10 MW - the provision, installation,
operation and maintenance of automatic load shedding facilities for
60% of the load at any time.

Access agreements may include -

(h)

ú)

(k)

(m)

connection service charges;

payment conditions;

duration and termination conditions of the access agreement;

(3)
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other technical, commercial and legal conditions goveming works

required for the connection or extension to the network that the

parties have negotiated and agreed to; and

circumstances under which the terms of access agreements would
require renegotiation.

(b)
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SCHEDIJLE 5

ACCESS APPLICATION FLOW CHART

Applicant Network Provider

Step 1: Formulate proposal

This involvæ the potential usa(s)
idarti$ing vÀat access servicæ they
require ûom the ¡elevant electricity
network.

Step 2: Submit access applÍcatÍon

An applicatim must be prepared
(including deails qpecified in Schedule 2
to the Code) and submitted to the ndwqk
provider in Gder to commence the
applicaticnr process.

Step 3: Initial response

The nawøk providø is required to provide a
witt€o initial response to the applicant within 21
dap ofthe application being received (unless
fi.uther information is roquested by the network
provider). This initial response is to cmtain
advice about the timing and cost of any
preliminary assessm€nt and the final offer.

Step 4: Preliminary âssessment response

If a preliminaryasessrnent is required, the
netwøk provider must prepare a report on
vÀeth€r there is sufficient qpare capacity and m
any ccrnnectim equipmort requirernents within
the time specified in the initial response.

Step 5: Access offer response

An acces offer must beprepared within fig
pøiod qpeciûed in the initial respmse (adjused
for anylato provision of additional infømatiø
requested by the netwøk provider). The offø
must contain the information qpecified in
Schedule 3.Step 6: User consideration

The applicant has 30 da¡æ to accçt the
netwøk provider's offer.

Step 7: Conclusion of access agreement

Applicant and the network provider cmclude an

access agreemeot.
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SCHEDULE 6

DEÏT,RMII\ING NET\ryORK PROVIDER'S ANI\ruAL REVEIruE CAP

1. Introduction

(1) This Schedule outlines the broad methodology to be used by the
regulator to determine the revenue cap to apply to ttre network provider with
respect to the first full financial year (and the cap applying in any preceding part
fmancial year) in each regulatory control period. The revenue cap in subsequent
furancial years within a regulatory confrol period is to be determined in
accordance with Schedule 9.

(2) Each revenue cap determined by the regulator is to apply only to
those revenues raised each year from application of prices and charges for
included network access services as defned by the Code.

2. Accrual building block approach

(1) The methodolory to be used to determine the revenue cap is termed
the accrual building block approach.

Ø The approach calculates an annual revenue cap, the maximum
allowable revenue to be eamed in a frnancial year by ttre network provider from
prices and charges for included network access services, as the sum of-

(a) an allowable retum on capital;

(b) an allowable retum of capital; and

(c) an allowable retum of non-capital costs.

(3) The maximum allowable Íevenue for a yeæ is defmed as-

A+B+C
where-

A is the allowable return on capital;

B is the allowable return of capital; and

C is the allowable retum of non-capital costs.

(4) The elements of the accrual building block approach are detailed in
this Schedule.
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3. Allowable return on capital

(1) The allowable return on capital is to be measured as a retum on
assets employed by the network provider were the network provider achieving an
allowable rate of retum, that is as -

A*B

where-

A is the written down (depreciated) value of ttre network
provider's asset base; and;

B is the allowable rate of retum on the asset base.

Ø Application of ttre formula in subclause (1) requires measures of
both the network provider's asset base and the allowable rate of retum on those
assets.

4. Asset base

(1) The asset base is to include the fixed assets used to provide the
included network access services and an allowance for working capital (such as

cash or short term deposits) to meet the network provider's short term obligations.

Ø For the purpose of calculating the allowable retum on capital, assets
funded by end-use customers or network users through capital contibutions and
the like after a date to be prescribed are to be excluded from the relevant asset
base.

(3) The fixed assets must embody the most effrcient technology for
providing the service and only include those assets related to the optimal
configuration and capacity of the network.

(4) Such an optimisation process is to ensu¡e that network users do not
have to pay for redundant or oversized assets that are not used to provide network
services and should provide the network providers with the incentive to undertake
optimum investment decisions.

(5) The written down (depreciated) value of fixed assets is to be used
to determine the allowable retum on capital.

(6) The use of a written down (depreciated) value is to ensure that ttrere
is no double counting, such as would result from gtving a retum on the
undepreciated asset base as well as allowing a return of capital.

(7) The network assets to be included and the method of valuation to
be used are to be identified in accordance with ttre principles laid down in
Schedule 7.

64



Electricity Networks (hírd Party Access) Act 1999

5. Allowable rate of return on the asset base

(1) The allowable rate of retum on capital is to be measured by the rate
equal to the network provider's weighted average cost of capital (WACC).

(2) The use of the WACC approach is consistent with the Competition
Principles Agreement and promotes the efficient allocation of resources by
ensuring govemment-owned network providers operate under the same fmancial
conditions as network providers in the private sector and will ensure retums in the
public sector are equal to the opportunity cost of capital in the private sector.

(3) The WACC is to be determined by the regulator for the network
provider in accordance with the methodolory laid down in Schedule 8.

6. Allowable return of capital

(1) Allowing a retum of capital recognises the need to recoup the
outlay involved in the purchase of network assets over their useful lives and is to
be measured by the annual depreciation expense on the asset base.

Ø The asset lives used for the pu{pose of calculating depreciation
rates are to be consistent with good electicity industry practice.

7, Allowable return of non-capital costs

(1) The fural component of maximum allowable revenue is the return
ofnon-capital costs involved in providing network services.

Ø These costs include operating and maintenance (O&M) costs and
administration and general (A&G) costs (together referred to as "operating
expenditure" (opex)).

(3) As one of the objectives of the regulation of network prices is to
provide the network provider with incentives to utilise effrcient operating and
maintenance practices, the operating expenditure to be included in the calculation
of a revenue cap is to be based on costs facing an effrcient operation in Tenitory
circumstances.

(4) The allowable return of non-capital costs is to exclude costs that
relate to the provision of excluded network services and unrelated business
activities including but not limited to, costs in respect of energy tading and
generation.
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SCIIEDI'LE 7

IDENTIF"YING AI\D MEASTJRING TIIE IVETWORK ASSET BASE

1. Distinguishing network assets

Network assets can be separated into 3 components -
(a) those assets that provide service to the overall system that may not

be appropriate to allocate to individual parts of ttre system
("common service assets");

(b) those assets that æe fully dedicated to providing connection to a

single generator or gloup connected at a single point within the
network ("entry assets") or fully dedicated to the supply of load
users connected at a single point within the network ("exit assets")
together refened to as "connection assets"; and

(c) those assets that are shared to a greater or lesser extent by all users
across the system and can be identified as related to a specific part
of the system ("network system assets").

2. Network assets that provide common services

Common service network assets can include but are not limited to -
(a) power system communications networks;

(b) control systems;

(c) contol centes;

(d) dynamic reactive conûol plant;

(e) static reactive plant;

(Ð spare plant and equipment including that installed at substations;

(g) fixed assets such as buildings and land that æe not associated with
substation or line easements, eg. head offìce buildings, land for
future stations etc.;

(h) load conhol sigralling equipment in substations and on customer
premises; and

ú) motor vehicles and consfruction equipment.
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3. Connection asscts (entry and exit assets)

(1) Entry and exit assets include only stationary assets including
tansformers that are used to supply load at the interface between network users
and ttre electicity network.

Ø Transmission lines connecting generators to the network provider's
assets may be assets of the generator and, if owned by the network provider, are
to be treated as connection assets.

(3) Connection assets can include but are not limited to -
(a) participant generator switcþards -

(Ð entry(connectionassets)-

(A) üansmission switchgear and associated plant used for
connection of generator transformers; and

(B) station establishment and buildings; and

(iÐ shared network - all switchgea¡ for termination of transmission
lines from the station;

O) loadpointsubstation-

(Ð exit (connection assets)-

(A) all switchgear at intermediate voltage levels (ie
feeder ci¡cuit breakers and sub-üansmission bus-tie
circuit breakers and isolators);

(B) all transformers which supply intermediate voltage
levels, and associated switchgeæ at both the
transmission and sub-fransmission voltage levels;

(C) station establishment and building costs;

(D) any bus-ties at the tansmission voltage level; and

(E) reactive plant installed for power factor correction;

(c) distribution network connection assets, which typically include the
following-

(Ð service lines plus meters for domestic customers;

(ii) service lines, meters, dedicated distibution üansformers and
associated switchgear for medium size commercial and
industial customers;
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(iiÐ high voltage lines and plant for major commercial and
industial customers;

(d) metering installations on network user feeders; and

(e) land at stations which supply load or connect generators.

4. Network system assets

(l) The remaining network assets are included as network system
assets.

Ø Network system assets include all elements of the network that
provide use of system services and give rise to the majority of the costs.

(3) Network system assets can include but are not limited to-

(a) üansmissionnetwork-

(Ð fansmission lines;

(iÐ switchgear (circuit breakers and isolators) on tansmission
lines and fransformers which are part of the transmission
network and are switched at the station including associated
bus work and confrol and protection schemes;

(iiÐ tansformers which tansform voltage between tansmission
levels;

(iv) any dynamic reactive plant and associated switchgear and
ûansformation regardless of voltage level;

(v) all existing static reactive plant and associated switchgear;
and

(vi) all system contols required for monitoring and confrol of
the integrated tansmission system - this includes remote
monitoring and associated communications, load shedding
and special conftol schemes and voltage regulating plant
required for operation of the system;

(b) distibutionnetwork-

(i) distibution lines including all poles and associated
hardware;

(iÐ terminating switchgear (circuit breakers and isolators)
inclu ding associated protection and controls;

(iiÐ ffansformers between disfribution voltage levels;
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. (iv) switchgear for above transformers; and

(v) underground cable systems including conduits and
úenching;

(c) reactive plant; and

(d) station establishment and buildings.

5. Valuing network assets for first regulatory control period

(1) Sunk assets (assets in place before the commencement date of the
Code) are to be valued at available book values underlying the published and

audited fmancial accounts at the end of the preceding fmancial year (30 June
1999) provided those values do not exceed the assets' optimised deprival value,
as defmed in this Schedule.

Ø Deprival value is the minimum loss that would result if ttre business

were deprived of the asset.

(3) For example-

(a) ifthe asset can and should be replaced -the deprival value ofthe
asset is its replacement cost; or

O) if the asset would not be replaced-the deprival value of the asset is
the greater of the net present value of expected cash flows from its
continued use or the net realisable value of disposing of the asset
(its economic value).

(3) Optimised deprival value is a variant of the deprival value approach
and takes account of the most effrcient method of providing the asset's services if
the asset is to be replaced.

(4) For example, if the asset can and should be replaced - the

optimised deprival value of ttre asset is its optimised replacement cost.

(5) During a regulatory contol period, assets acquired after
commencement of that period are to be valued at cost.

6. Valuing network assets for second and subsequent regulatory control
periods

(1) Subsequent revaluation of assets brought into service after I July
1999 and subsequent valuation of existing assets generally in service on I July
1999 (for use during the second or subsequent regulatory control periods, where
the revaluations are to be used for regulatory purposes) are to be undertaken on a
basis to be approved by the regulator.
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Ø In approving the basis of asset valuation to be used, the regulator
must have regard to -

(a) the agreement of the Council of Austalian Govemments of 19
August 1994 ttrat deprival value should be the prefened approach
to valuing network assets; and

(b) any subsequent decisions of the Council of Ausüalian
Govemments regarding the valuation of public sector assets.
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SCHEDIILE 8

ESTABLISHING NET\ryORK PROVIDER'S WEIGHTED AVERAGE
cosT oF CAPTTAL OryACC)

1. Introduction

(1) The WACC to be used during the first regulatory conffol period is
to be measured in accordance with this Schedule.

Ø The methodology for determining the WACC for use in subsequent
regulatory confrol periods is to be determined by the regulator, taking into
account measurement and def,rnitional conventions generally accepted at the time.

2. DeterminÍng weighted average cost of capital

The pre-tax WACC formula to be used is-
A

,r (1-o)] + [n*n]
, _g*1r _C)

where-

A is the required rate of return on equity, after company tax;

B is the effective tax rate;

C is the value of franking credits or imputation factor;

D is the geæing ratio (as measured by the debt to capital
ratio); and

E is the pre-tax weighted average cost of debt.

The required rate ofreturn on equÍty

(l) The required rate ofreturn on equity to be used is -
A + B*C

where-

A is the risk free rate ofreturn;

B is the relative systematic risk of the individual company's
equity;and

C is the equity risk premium.

t

3.
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(2) Each of the elements of the formula in subclause (1) is detailed in
this Schedule.

4. Risk free rate of return

The risk free rate of retum represents the expected return from an
investment where retums are completely invariant to changes in average market
returns. It is to be proxied by a Commonwealth govemment bond rate of an
appropriate maturity.

5. The relative rÍskiness of the individual company's equity

(1) An equity beta measures the sensitivþ of returns on an individual
equlty investment to changes in retums in the total market and reflects both
market risk and financial risks.

(2) To ensure that the impact of frnancial risks associated with
bonowing in a particular market is eliminated, ttre equity beta is to be
appropriately delevered.

(3) The delevered (or asset) beta is the market risk associated with a

company had it been financed completely by equrty.

6. Market riskpremium

The market risk premium is the average return achieved by the equities
mæket on a 'delevered' basis (that is, removing any retums due to the financial
risks associated with the debt levels involved) less the risk free rate of return. The
market rate of return is to be an average rate----observed over an economic
cycle--of retums achieved on capital invested in the private sector.

7. Effective tax rate

(1) The effective tax rate refers to the rate oftax paid on accounting
profits.

Ø The rate may be different to the marginal tax rate due to timing and
permanent differences. For example, a deduction for accelerated depreciation is a
timing difference, and the carrying forwæd of past tax losses is a permanent
difference.

(3) The formula to be used for determining the effective tax rate, to be
calculated as an average over time rather ttran for a specific year, is as follows -

A

B _C_D-E

where-

72



Electricity Networlcs (Ihird PartyAccess) Act 1999

A is the acflral tax paid in respect of a year;

B is the annual revenue;

C are the annual operating expenses;

D is the net interest paid; and

E is annual depreciation.

8. Value of franking credits or imputation factor

The availability of tax imputation credits requires a modification to the
standard WACC model to allow for the value to shæeholders of tax credits
associated with share dividends.

9. Gearing ratio

(1) A geuing (debt to capital) ratio is required both-

(a) to delever (or ungeæ) the 'beta factor' to be used for estimating the
cost of equity; and

(b) to appropriately weight the cost of equity and the cost of debt when
calculating the weighted average cost of capital.

(2) The gearing ratio used is to abshact from fluctuations over time,
including the state of capital markets and individual market and utility
circumstances.

10. Required rate ofreturn on debt

(1) The network provider's credit standing will influence the margin
over the risk free rate at which debt can be obtained.

(2) The cost of debt used is to be consistent with the value of the
gearing ratio used.

11. Calculating real WACC

(1) Wherever fixed asset values are regulæly revalued and so move in
line with inflation a measure of the real-terms WACC is to be used. Using the

real WACC will prevent double-dipping on the retum on assets component of the
MAR.
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Ø The formula to be used for determining ttre effective tax rate, to be
calculated as an average over time rather than for a specific year, is as follows-

I_A

1-B
where-

A is the nominal WACC; and

B is a measure of expected or forecast inflation.

,
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SCHEDTILE 9

I\ETWORK REVEI\UE CAPS FOR SI]BSEQUENT FINAI\CIAL YEARS

(1) The revenue caps for the second and subsequent full fir:ancial years

of the first regulatory confrol period are to be determined prior to the start of each
of these fmancial years in accordance with this Schedule.

Ø The revenue cap for the network provider for the financial year "t"
(in $) is to be determined by the regulator prior to the start of that fmancial year in
a manner consistent with the following general formula-

lA + b*g + c*C ... +... n*Nl * [1 + (CPI-X)] + K

where -
A is the revenue cap established by the regulator a year earlier for
the preceding frnancial year (in $);

B (in MWh) is the total amount of additional elechicþ which it is
forecast will be transported by the network provider over the
network during financial year "t";

b is dollars per MWh;

C is the additional length of network which it is expected will be in
service during financial year "t" (in kilometres);

c is dollars per circuit kilometre;

N is a general term for the expected change in the value of other
relevant cost drivers during year "t";

n is dollars per units relevant to the variable in N;

CPI is the forecast annual percentage change in the consumer price
index for the year in question;

X is the eff,rciency gains factor (as a percentage) determined by tire
regulator at the beginning of the regulatory contol period in
accordance with Schedule 10; and

K (in $) is a conection factor for the yeæ in question (for the third
and subsequent financial years in a regulatory control period)
allowing for the fact that the revenue cap set for the previous year
may have been calculated using unit sales and CPI increases based
upon incomplete or inaccurate information.
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(3) In applying the formula in subclause (2) to the frst regulatory
conüol period, the regulator may use:

(a) a single mæginal cost driver related to the quantity of energy
üansported over the network; and

(b) a coefficient on that cost driver which has the effect of increasing
the revenue cap in direct proportion to the annual g¡owth expected
in the quantity of energy transported.

(4) The numbers and types of cost drivers to be used in each
subsequent regulatory control period are to be matters to be determined by ttre
regulator prior to the commencement of each of these periods.

(5) The regulator is to address any biases or disincentives identified as

resulting from the use of the cost driver(s) used in the previous regulatory control
period as well as take into account measurement and defmitional conventions
generally accepted at the time.
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SCHEDT]LE 10

DETERMIMNG EFFICIENCY GAINS FACTOR (X FACTOR)

1. Introduction

(1) Under the Code, the revenue cap set for the network provider is
increased each year in line with inflation (as measured by CPI) and certain cost
drivers (limited during the first regulatory control period to energy sales) but
decreased by an efficiency driver (the "X factor") determined at the
conrmencement of each regulatory conftol period by the regulator.

Ø The CPI-X regulation provides the network provider with an
incentive to increase effrciency (by reducing costs). kr its simplest terms, the
network provider must increase its efficiency by the X factor in order to maintain
its profits at the level implied by the revenue cap. However, if the network
providel can achieve efficiencies greater than those allowed for in the X factor,
the higher level of profits remains with the business. In other words, the benefits
of efficiency gains are shared between network users (ie. those gains achieved up
to the X factor level) and the network provider (the gains achieved in excess of
the X factor).

(3) The X factor is to be applied by the regulator in a way that allows
network providers to benefit from any cost reductions and improvements in
productive efficiency that are in excess of a set benchmark, and to beæ the impact
of any under-perforrnance against such benchmæks, without removing the
incentives for managers and owners to undertake the activities that create
efüciencies. The benefits to network users stem from the long-term downwa¡d
pressure on prices, resulting from the efficiency gains achieved.

2. Determining appropriate X factor

(1) The value of ttre X factor is to be determined by the regulator so

that, if effrciency benchma¡ks are achieved, the network provider would achieve
over time the allowable rate of retum as defined in Schedule 6.

(2) To this end, the regulator is to develop a profìle for the maximum
allowable revenue in each of the second and subsequent years of a regulatory
confrol period using the building block approach based on-

(a) initial costs and fmancial position;

(b) assessed efficiency cost paths;

(c) quality of services provided;

(d) principles for sharing efficiency gains; and

(e) the pace that cost reductions can be expected to be achieved.
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(3) The X factor is to be set so as to provide a transition ttrat linlc the
maximum allowable revenue at the end of the period with the value in the first
year. Taking the parameters used in the revenue formula, the X factor is to be
calculated to achieve a desired glide path, resulting in end-year revenues
consistent with the building block analysis outcome.

(4) h this way, the X factor will not simply reflect assumed
productivity gains. The level of the X factor will also be influenced by which cost
drivers are included in the revenue formula as well as the shape of the glide path
proposed. X is therefore to be the real-terms change in revenues to be achieved if
effrciency benchmarks are achieved relative to the revenues which would
otherwise be generated, given assumptions regarding the nominated cost
driver(s).

(5) The pace at which cost reductions can be expected to be achieved is
to be,assessed by the regulator with reference to -

(a) expected productivþ improvements to be achieved by the network
provider;

O) indusûy tends and benchmarks;

(c) expected changes in input prices, which may differ from the
general economy-\ryide rate of price change (as measured by the
rate of change in the consumer price index (CPI)); and

(d) the services to be provided by the network provider and the
standæds at which those services are to be provided.

3. Sharing benefit of out-performance

(1) The CPI-X approach also requires indications on how efüciency
gains achieved during a regulatory control period are to be shared with network
users in subsequent regulatory control periods, and when.

Ø The following general approach is to be followed-

(a) the network provider is to retain all profits eamed within each
regulatory confol period by ouþerforming the relevant
benchmarks (underlying the X factor), and to bear all profit
shortfalls associated with any under-perfoÍnance, except where -
(Ð the revenue cap was set on the basis of false or materially

misleading information;

(ii) there was a material enor in setting the revenue cap and
written consent of the parties affected by any amendment to
the revenue cap has been obtained; or
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(iiÐ extraordinary developments occur during a regulatory
confrol period that, in the opinion of the regulator, were
outside the network provider's control (including a change

in ownership);

(b) any excess profits (or unanticipated losses) arising during a

regulatory control period on account of the actual values of the
parameters used to estimate an annual revenue cap departing from
forecast values are to be eliminated in full from the commencement
of the following regulatory contol period; and

(c) any efFrciency gains achieved during a reg;latory contol period
which are beyond those foreshadowed in the X factor are to be
phased out progressively over the course of the following
regulatory contol period, with such a glide path approach being
achieved by building an explicit efficiency carryover component
into the revenue cap for the following regulatory control period
(which franslates into an increase in the allowed rate of retum over
and above the rate that would otherwise be applied).
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SCHEDULE 11

EXCESS NET\ryORK USAGE CHARGES

1. Introduction

(1) Network access prices established within the revenue cap
determined by the regulator are to be based upon the expectation that the network
user's -

(a) actual demand at a connection point does not exceed the confract
maximum demand for that connection; and

(b) the quantity of electricity transferred to the electricity network for
or on behalf of the user at the connection does not exceed the
declared sent-out capacity from the user in respect of that
connection.

(2) Where these limits are exceeded, excess chæges not subject to the
network revenue cap will apply in accordance with the methodolory laid down in
this Schedule.

(3) For the purposes of this Schedule-

(a) the excess enfy network usage amount (in kW or kVA) for an
energy usage period for a group of connections is equal to the
average aggregate rate (in kW or kVA) at which the generating
units connected at an enbry point üansfened electricity to the
electicþ network during ttrat period minus the declared sent-out
capacþ (in kW or kVA) for that enhry point if that calculation is
positive, and zero if that calculation is negative; and

(b) the excess exit network usage amount (in kW or kVA) for an
energy usage period for a group of connections is equal to the
average rate (in kW or kVA) at which electricþ is tansferred from
the electricþ network at an exit point during that period minus the
contact maximum demand (in kW or kVA) for that exit point if
that calculation is positive, and zero ifthat calculation is negative.

2. Excess entry network usage charge

(1) If the excess entry network usage amount for an energy usage
period is not zero, then an excess network usage period in respect ofthe group of
connections commences at the start of that period, wittr each excess network
usage period in respect of a group of connections comprising seven days.

(2) If an excess network usage period in respect of a group of
connections in respect of a user's access agteement commences during a month,
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then the excess enby use of network charge payable for the month (in $) is
determined by applying the following formula-

l=n

I (Ayg ,r c ,r D)

i=1

where -
A, (in kW or kVA) is the highest excess entry network usage
amount for any of the energy usage periods which fall within
excess network usage period i;

B (in kW or kVA) is the declared sent-out capacity for that entry
point;

C (in $) is the use of network charge in respect of that enty point
for the month;

D is the excess network usage factor set out in the network pricing
schedule for the fnancial year in which the month falls;

the variable "i" represents an excess network usage period in
respect of the group of connections that commenced during the
month; and

the variable 'h" represents the number of excess network usage
periods in respect of the group of connections that commenced
during the month.

3. Excess exit network usage charge

(1) If the excess exit network usage amount for an energy usage period
is not zero, then an excess network usage period in respect of the group of
connections commences at the start of that period, with each excess network
usage period in respect of a group of connections comprising seven days.

(2) If an excess network usage period in respect of a goup of
connections in respect of a user's access agreement commences during a month,
then the excess exit network usage charge payable for the month (in $) is
determined by applying the following formula-

i=r

) (A/g ,r,c * D)

i=1

where-
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,\ (in kW or kVA) is the highest excess exit network usage amount
for any of the energy usage periods falling within excess network
usage period i;

B (in kW or kVA) is the contact maximum demand for that exit
point;

C (in $) is the use of network charge in respect of that exit point for
the month;

D is the excess network usage factor set out in the network pricing
schedule for the firancial yeæ in which ttre month falls;

the variable "i" represents an excess network usage period in
respect of the group of connections that commenced during the
month; and

the variable "n" represents the number of excess network usage
periods in respect of the group of connections that commenced
during the month.
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SCHEDIJLE 12

OUT.OF.BALA¡ICE EI\ERGY CHARGES

1. Introduction

(1) In establishing charges for out-of-balance enerry actually supplied,
the power system conftoller is to apply the charging structure in this Schedule.

(2) For the purposes of this Schedule - ,

(a) the enerry loss factor for a connection point is the factor
determined by the network provider at the start of each year by
applying the steps set out in Schedule 13;

O) a group of connections in respect of the network user's access

agreement consists of the entry points and exit points specified in
the access agreement and the entry points from which energy is
being supplied to one or more of those connections (if different to
the entry point in the access agreement);

(c) an energy usage period is a time interval (eg. half hour) specified
from time to time by the network provider in line with good

electicity industry practice ;

(d) the permitted tolerance limit amount in respect of a group of
connections associated with the network user's access ageement is
as defmed in Chapter 9 of the Code;

(e) the total out-oÊbalance enerry usage amount (in kwh) for an
energy usage period for a group of connections is an amount, after
considering network energy losses, equal to the energy exit amount
for that group for the enerry usage period minus the energy enfy
amount for that group for the period, where-

the energy (entry or exit) amount (in kwh) for ttre group of
connections in respect of an access agreement for a period is

determined by applying the following formula to enhy and

exit values respectively -
j=r

X (e, - s,l
j=1

where-
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A Gn kWh) is the quantity of electicity fransfened
at entry (or exit) point j to the elecfricity network
during the period;

B¡ (a rate) is the network energy loss factor for the
entry (or exit) point j and or for the fransfer point
supplying entry (or exit) point j, as appropriate;

the variable 'J" represents an enüy (or exit) point
which is one ofthe goup of connections; and

the væiable 'h" represents the number of entry (or
exit) points in the goup of connections; and

(Ð the terms 'permitted tolerance limit', 'within-tolerance sell price of
energy','outside-tolerance sell price of energy','within-tolerance
buy price of enerry' and 'outside-tolerance buy price of enerry' all
have the meaning defined for them in Chapter 11 of the Code.

2. Balancing and settlement of the supply of uncontracted energy

If a mismatch occurs dwing any energy usage period, after account is
taken of enerry losses, between enerry imports into and enerry exports from an
electicity network in connection with an access agreement during that period,
certain enerry usage charges (or refunds) will apply.

3. Within-tolerance energy usage charge (or refund)

(1) The portion of the total out-oÊbalance energy usage amount for an
energy usage period that is within the permitted tolerance limit for the group of
connections, accumulated over a monthly period, will attract a within-tolerance
enerry usage charge (or refund).

(2) The within-tolerance enerry usage charge for a month (in $) is
determined by applying the following formula-

A *B * 0.01

where -
A (in kWh) is the sum of ttre within-tolerance out-oÊbalance
enerry usage amounts for all the energy usage periods falling
within the month, where the within-tolerance out-of-balance energy
usage amount for an energy usage period is defined as follows -
(a) if the total out-of-balance energy usage amount for an

energy usage period is positive, that total amount or the
permitted tolerance limit amount, whichever is less; or

84



Electricity Networlc (Third Party Access) Act 1999

(b) if the total out-oÊbalance enerry usage amount for an
energy usage period is negative, that total amount or the
permitted tolerance limit amount expressed as a negative
value, whichever is the greater; and

B (in ø/kwh) is the within-tolerance sell price of energy set out in
the out-of-balance energy pricing schedule for the fnancial year in
question if the monthly within-tolerance out-of-balance amount is
positive, or the within-tolerance buy price of energy stated in that
schedule if that monthly amount is negative.

(3) If the within-tolerance enerry usage charge for a month is positive,
then that amount is payable by the generator user to PAWA Generation.

(4) If the within-tolerance energy usage charge for a month is negative,
then an amount equal to that negative number multiplied by -1 is payable by
PAWA Generation to the generator user.

4. Outside-tolerance enerry usage charge (or refund)

(1) Ifthe total out-of-balance enerry usage amount for an energy usage
period exceeds the permitted tolerance limit for the group of connections, an
outside-tolerance enerry usage charge (or refund) is also payable.

Ø The outside-tolerance enerry usage charge for an energy usage
period (in $) is determined by applying the following formula where the total out-
of-balance ene!ry usage amount exceeds the permitted tolerance limit-

A * B* 0.01

where-

A (in kWh) is ttre outside-tolerance enerry usage amount for the

enerry usage period defined as follows -
(a) if the total out-oÊbalance enerry usage amount for an

enerry usage period is positive, that total amount less the
permitted tolerance limit amount; or

(b) if the total out-of-balance energy usage amount for an
enerry usage period is negative, that total amount less the
permitted tolerance limit amount expressed as a negative
value;and

B (in ø/kWh) is the outside-tolerance sell price of enerry set out in
the out-oÊbalance energy pricing schedule for the furancial year in
question if the outside-tolerance energy usage amount in the enerry
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usage period is positive, or the outside-tolerance buy price of
enerry stated in that schedule if that excess amount is negative.

(3) Ifthe sum ofany outside-tolerance usage charges for all the energy
usage periods in a month is positive, then that amount is payable by the generator
user to PAWA Generation.

(4) Ifthe sum ofany outside-tolerance usage charges for all the enerry
usage periods in a month is negative, then an amount equal to that negative
number multiplied by -1 is payable by PAWA Generation to the generator user.
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