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____________________

This reprint shows the Act as in force at 9 November 1993.  Any amendments that commence after that date are not included.
____________________

Public Sector Employment and Management (Transition and Savings) act

An Act to make provision for the continuation of departments and other units of the Public Service and of certain offices and appointments to offices in those departments and units, and in certain statutory authorities, on the commencement of the Public Sector Employment and Management Act 1993; for the preservation and continuation of rights and obligations of persons who become employees in the Public Sector under that Act; for the continuation of matters in process on the commencement of that Act; and for related purposes

1
Short title

This Act may be cited as the Public Sector Employment and Management (Transition and Savings) Act.

2
Commencement

This Act shall come into operation on the commencement of the Public Sector Employment and Management Act 1993.

3
Incorporation

This Act is incorporated and shall be read as one with the Public Sector Employment and Management Act.

4
Definition

In this Act:
commencement date means the date of commencement of the Principal Act.
Principal Act means the Public Sector Employment and Management Act 1993.

5
Saving of existing departments and other units of administration

All departments and other units of administration of the Public Service in existence under the repealed Act immediately before the commencement of this Act continue in existence as Agencies under their respective names on that commencement as if they were duly established on that commencement under section 7 of the Principal Act.

6
Saving of certain offices


(1)
The person holding office as the Public Service Commissioner under the repealed Act immediately before the commencement of this Act shall, on that commencement, be the Commissioner under the Principal Act, employed on the same terms and conditions as then applying to him or her, as if duly appointed under section 8 of the Principal Act for the remainder of the period of his or her appointment as Public Service Commissioner on those terms and conditions.


(2)
The persons holding office immediately before the commencement of this Act as Departmental Heads or Chief Executive Officers of departments and other units of administration referred to in section 5, or as Chief Executive Officers (by whatever name known) of Agencies referred to in Schedule 1 to the Principal Act, shall continue to hold offices as Chief Executive Officers of those departments, units or Agencies under the Principal Act, on the same terms and conditions as then applying to them under the contracts or other arrangements under which they were so employed immediately before that commencement, as if they were duly appointed under section 19 of the Principal Act for the remainder of the period of their appointment on those terms and conditions.


(3)
A reference in an Act or instrument of a legislative or administrative character in force immediately before the commencement of this Act to the Public Service Commissioner or an office, or the holder of an office, referred to in this section shall be read and construed as a reference to the Commissioner or the relevant equivalent office or officer, as the case may be, under the Principal Act.

7
Employment to continue, &c.

(1)
A person who, immediately before the commencement of this Act, was an employee within the meaning of the repealed Act, an officer or employee within the meaning of the Teaching Service Act as in force immediately before that commencement, or employed in an Agency specified in Schedule 1 to the Principal Act shall, on and from that commencement but subject to the Principal Act, be an employee employed in the relevant Agency (including an Agency as successor to the department or unit of administration or service in which the person was employed) as if appointed under section 29 of the Principal Act to perform his or her duties in that Agency and, in the case of such a person employed on contract, then for the remainder of the period specified in the contract.


(2)
Subject to subsection (3), where a person referred to in subsection (1) becomes an employee employed under the Principal Act by virtue of subsection (1), the person shall:
(a)
be paid a salary or wage not less than the salary or wage payable to him or her immediately before the commencement of this Act and be entitled to receive the same allowances, on the same terms and conditions, as those to which he or she was entitled immediately before that commencement;

(b)
retain all rights that, immediately before that commencement, have accrued or are accruing to him or her by virtue of the person being employed under the repealed Act, the Teaching Service Act as then in force or the relevant Act referred to in Schedule 1 to the Principal Act;

(c)
if a contributor immediately before that commencement to any fund established under the Superannuation Act, continue to contribute to that fund; and

(d)
be entitled to receive any leave and any remuneration, pension, gratuity or other payment,

as if the person had continued to be employed under the repealed Act, the Teaching Service Act as then in force or that other Act.


(3)
Where a term or condition of employment of a person referred to in subsection (1) was, immediately before the commencement of this Act:
(a)
regulated by an award, the term or condition shall continue to be so regulated until another award regulating the term or condition and binding on the Commissioner is made by a competent tribunal; or

(b)
prescribed in an instrument of a legislative or administrative character then in force, the term or condition shall continue to apply to the employee until a new instrument prescribing the term or condition is made under the Principal Act.


(4)
For the purposes of subsection (1), the Department of Education shall be taken to be the relevant Agency in which officers and employees within the meaning of the Teaching Service Act are to perform their duties.

8
Transfer of employees to new agencies

For the purposes of the Principal Act, employees within the meaning of the repealed Act, who, immediately before the commencement of this Act, were under the direct control of the Commissioner, the Commissioner of Police, the Auditor-General, within the meaning of the Financial Administration and Audit Act, the Ombudsman, within the meaning of the Ombudsman (Northern Territory) Act, the Director of Public Prosecutions, within the meaning of the Director of Public Prosecutions Act, or the Director of Legal Aid, within the meaning of the Legal Aid Act, shall, on and from the commencement date, but subject to the Principal Act, be employees employed in the relevant Agencies specified in Part 2 of Schedule 1 to the Principal Act, and the persons from time to time holding or acting in the offices specified in that Part of that Schedule, opposite to the name of the relevant Agency, shall be the Chief Executive Officers of those respective Agencies.

9
Saving of conditions of certain transferred employees

Where immediately before the commencement of this Act the conditions of employment of an employee were the subject of a provision of an Act the effect of which was to ensure that the transfer of persons from one service or authority (whether or not a service or authority of the Territory) to another did not result in conditions applying to them after the transfer being less favourable than those they enjoyed immediately before the transfer, then, notwithstanding the repeals effected by section 66 of the Principal Act or the Public Sector Employment and Management (Consequential Amendments) Act 1993, that provision, with the necessary changes, shall continue to apply to and in relation to the employee as if it were expressly contained in the Principal Act.

10
Executive contracts of employment

For the purposes of section 34(1) of the Principal Act, unless the Commissioner otherwise determines, the duties of a position in a department or unit of administration in the Public Service, in the Teaching Service within the meaning of the Teaching Service Act as then in force or in an Agency referred to in Schedule 1 which, immediately before the commencement of this Act, had ascribed to it a salary equivalent to or higher than that then applying to a position known as Executive Officer 2 in the Public Service, are duties which may only be performed on an appointment for a fixed term.

11
Previous actions, &c., of executive officers

All acts, matters and things done or omitted to be done before the commencement of this Act, or done or suffered before that commencement in relation to:
(a)
the Commissioner within the meaning of the repealed Act;

(b)
the Teaching Service Commissioner within the meaning of the Teaching Service Act as then in force; or

(c)
a Chief Executive Officer, within the meaning of the repealed Act (including the Secretary within the meaning of the Teaching Service Act as then in force in relation to the Teaching Service and officers and employees of that Service), or such an officer (by whatever name called) under an Act referred to in Schedule 1 to the Principal Act,

shall, on and after that commencement, have the same force and effect as if they had been done or omitted to be done by, or done or suffered in relation to, the Commissioner (including as successor in title to the Teaching Service Commissioner) or the equivalent Chief Executive Officer under the Principal Act.

12
Certain procedures to be continued until conclusion

All procedures in relation to the filling of a vacancy in the Public Service, the Teaching Service within the meaning of the Teaching Service Act as then in force, or in an Agency referred to in Schedule 1, commenced but not finally concluded before the commencement of the Principal Act shall be concluded as if they had been commenced under the Principal Act and for all purposes they shall be deemed to have been commenced under the Principal Act.

13
Disciplinary action to continue


(1)
Where an employee referred to in section 7(1) was, before the commencement of this Act, the subject of proceedings under Part VIII of the repealed Act or Division 4 of Part III of the Teaching Service Act as then in force, the proceedings shall be deemed to have been commenced under Part 8 of the Principal Act in respect of the relevant equivalent breach of discipline.


(2)
Part 8 of the Principal Act applies to and in relation to acts and omissions committed, or alleged to have been committed, before as well as after the commencement of this Act.

14
Suspensions, recommendations, &c., relating to disciplinary actions

A suspension imposed on or direction given or recommendation made in relation to a person referred to in section 7(1) under Part VIII of the repealed Act or Division 4 of Part III of the Teaching Service Act as then in force, shall be deemed to have been imposed on, given or made in relation to the person under Part 8 of the Principal Act.

15
Appeals pending


(1)
An appeal to the Disciplinary Appeal Board pending under section 57 of the repealed Act or Part IV of the Teaching Service Act as then in force, immediately before the commencement of this Act shall be deemed to be pending under section 57 of the Principal Act and may be heard and determined accordingly.


(2)
Where such an appeal has been heard in full or in part by the Board before the commencement of this Act and there exists a tape-recording or transcript of the hearing, the Appeal Board may listen to or read the record and, if the appeal had been heard in full, make a decision without any further or other hearing.

16
Employees on probation

An officer or employee appointed on probation under the repealed Act or the Teaching Service Act as then in force, shall be deemed to be an employee appointed on probation under the Principal Act.

17
Right to leave to continue

An employee who was granted leave under the repealed Act or the Teaching Service Act as then in force, and has not commenced that leave or has not completed that leave before the commencement of this Act shall, after that commencement, continue to be entitled to that leave or the uncompleted portion of that leave, as the case may be.

18
Continuation of authority to make deductions from salary

Any deduction from the salary of an employee referred to in section 7(1) that was being made under the repealed Act or the Teaching Service Act as then in force immediately before the commencement of this Act shall continue to be made from the salary of that employee after that commencement as if it had been authorised by the employee.

19
Continuation of permission to undertake outside work

A permission granted by the Commissioner under section 28 of the repealed Act or section 58 of the Teaching Service Act as then in force, to an employee and not withdrawn before the commencement of this Act, shall be deemed to have been granted under section 61 of the Principal Act by the Chief Executive Officer of the Agency in which that employee is employed.

20
Recognition of other service

Where under section 64 of the repealed Act a period of service with a public employer or in the service of the Independent State of Papua New Guinea or in the service of the United Nations was, immediately before the commencement of this Act, to be reckoned as a period of service in the Public Service or as such for particular purposes, that service shall, after the commencement of, but subject to, the Principal Act be reckoned as such service in the Public Sector.

21
Continuation of appeals against official instructions and directions

All appeals made under section 65 of the repealed Act, or section 20 of the Teaching Service Act as then in force, and not disposed of under that section before the commencement of this Act shall be taken to be a request for a review made to the Commissioner under section 59 of the Principal Act on that commencement and shall be dealt with accordingly.

22
Instructions and directions to continue

All lawful instructions and directions to an employee in his or her capacity as an employee or officer then in the Public Service, the Teaching Service within the meaning of the Teaching Service Act as then in force, or an Agency referred to in Schedule 1 to the Principal Act and in force immediately before the commencement of this Act shall, subject to the Principal Act and until revoked or varied, continue in force and be complied with on and after that commencement.

23
Transitional Regulations


(1)
For the purposes only of ensuring the proper transfer of persons as employees, conditions of service and the continuity of rights and obligations of employees and of persons employed in the service of statutory authorities referred to in Schedule 1 to the Principal Act who become employees under that Act, the Administrator may make such Regulations as he or she considers necessary or 

convenient to be made, notwithstanding that, but for this section, he or she may not have the power to make such Regulations.


(2)
The power given by subsection (1) may only be exercised within one year after the commencement of this Act but a regulation made under this section shall remain in force until repealed under the Principal Act.


(3)
Regulations made under this section may be made retrospective to the date of commencement of this Act or any date after that commencement and shall have force accordingly.


(4)
To the extent that the provisions of the Regulations made under this section are inconsistent with the Principal Act or a provision of an Act specified in the Regulations, the Regulations shall prevail.


(5)
In this section employee includes the Commissioner and a Chief Executive Officer.
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KEY
Key to abbreviations

amd = amended 



od = order

app = appendix



om = omitted

bl = by-law




pt = Part

ch = Chapter




r = regulation/rule

cl = clause




rem = remainder

div = Division




renum = renumbered

exp = expires/expired



rep = repealed

f = forms




s = section

Gaz = Gazette




sch = Schedule

hdg = heading




sdiv = Subdivision

ins = inserted




SL = Subordinate Legislation

lt = long title




sub = substituted

nc = not commenced
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