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(1)

(@)

(1)

(2)

(1)

(@)

NORTHERN TERRITORY OF AUSTRALIA

As in force at 1 July 2009

CRIMINAL CODE ACT

An Act to establish a Code of criminal law

Short title
This Act may be cited as the Criminal Code Act.
Commencement

Subject to subsection (2), this Act shall come into operation on a
date to be fixed by the Administrator by notice in the Gazette.

Sections 406 to and including 431 of the Code shall not come into
operation on the date fixed under subsection (1) unless the notice
fixing that date expressly provides that those sections shall so
come into operation, but the Administrator may, by a subsequent
notice in the Gazette, fix the date on which those sections should
come into operation and they shall come into operation accordingly.

Repeal

Each Act of the State of South Australia specified in Part 1 of
Schedule Il is, in its application to the Territory, repealed.

The Acts specified in Part 2 of Schedule Il are repealed.
Interpretation

In this Act, the Code means the Code of criminal law contained in
Schedule |I.

For the purposes of the Interpretation Act, the Code shall be
construed as if it were a separate Act.

Establishment of Code

On and from the commencement of the respective Parts of the
Code, those Parts shall be the law of the Territory in respect of the
various matters therein dealt with.



6 Liability to trial

(1) Subject to section 12 of the Interpretation Act, no person is liable to
be tried or punished in the Territory in respect of a matter dealt with
in the Code except in accordance with the Code or another law of
the Territory.

(2) Where an offender is punishable under the Code or another law of
the Territory, a person may be prosecuted and found guilty either
under the Code or that other law.

7 Civil remedies

(1) Where an act is declared by the Code to be lawful, no action shall
be brought in respect of that act.

(2) Subject to subsection (1):

(a) this Act does not affect a right of action that a person would
have had against another person if this Act had not been
passed; and

(b) no omission from the Code of a penal provision in respect of
an act or omission that before the commencement of this Act
constituted an actionable wrong affects a right of action in
respect of that act or omission.

8 Contempt of Court

(1) Subject to subsection (2), this Act or the Code does not affect the
authority of a court of record to punish a person summarily for the
offence commonly known as "Contempt of Court".

(2) A person shall not be punished under subsection (1) and under the
Code for the same act or omission.
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Part | Introductory matters
Division 1 Definitions: commission of offence: division of offences: attempts
Schedule | Criminal Code of the Northern Territory of
Australia
section 4
Part | Introductory matters
Division 1 Definitions: commission of offence: division of
offences: attempts
1 Definitions

In this Code, unless the contrary intention appears:

abnormality of mind means abnormality of mind arising from a
condition of arrested or retarded development of mind or inherent
causes or induced by disease, illness or injury.

act, in relation to an accused person, means the deed alleged to
have been done by him; it is not limited to bodily movement and it
includes the deed of another caused, induced or adopted by him or
done pursuant to a common intention.

adult means a person of or over the age of 18 years.
aggravated offence, for Part VI, see section 149B.
aircraft includes hovercratft.

alters includes adds to.

application of force and like terms include striking, touching,
moving and the application of heat, light, noise, electrical or other
energy, gas, odour or any other substance or thing if applied to
such a degree as to cause injury or personal discomfort.

birth, see section 1C.

building means any structure complete or otherwise, not being a
flimsy or insubstantial structure by the standards of the community
to which the owner or occupier of it belongs, that, except in the 3
cases hereinafter mentioned, is not readily moveable and that is
used or intended for the occupation of man or his animals or the
storage or shelter of his goods; it includes a caravan, ship and an
erected tent used or intended for any such purpose.

child means a person who is not an adult.
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circumstance of aggravation means any circumstance by reason
of which an offender is liable to a greater punishment than that to
which he would be liable if the offence were committed without the
existence of that circumstance.

coercion means physical or mental pressure forcing the person
said to be coerced to do what he would not otherwise do.

collection does not include a collection made or exhibited for the
purpose of effecting sales or other commercial dealings.

committal for trial includes committal for sentence.

conduct, for Part IIAA and Schedule 1 provisions, has the meaning
in section 43AD(1).

counterfeit token means a token that is not genuine and that is
intended to resemble or pass for a genuine token.

credit means credit in respect of the payment or repayment of
money and also credit in respect of the delivery of goods, the
obtaining of service, the doing of work or the performance of any
other obligation whether legally enforceable or not.

Crown Law Officer means the Attorney-General or the Director of
Public Prosecutions and includes a person authorized under a law
of the Territory to exercise a power or perform a function in the
name of or on behalf of a Crown Law Officer.

damages includes destroys and, when used in relation to a
document or writing, includes obliterating and rendering it illegible
either in whole or in part.

death means:

(@) the irreversible cessation of all function of a person's brain,
including the brain stem; or

(b) the irreversible cessation of circulation of blood in a person's
body.

deception:

(@) means intentional deception by word or conduct as to fact or
law and includes a deception as to the present intention of the
person using the deception or another person; and
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(b) includes an act or thing done or omitted to be done with the
intention of causing:

() acomputer system; or

(i) a machine that is designed to operate by means of
payment or identification,

to make a response that the person doing or omitting to do the
act or thing is not authorised to cause the computer system or
machine to make.

declared offence means an offence against a law of the Territory
that, under an Act, is declared to be an offence to which Part IIAA
applies.

duress means a threat to commit upon any person an offence
against the person for which an offender may be sentenced to
imprisonment for 7 years or longer.

dwelling-house means any building or part of a building kept by
the owner or occupier for his residence or the residence of his
family, guests or servants; it is immaterial that from time to time it is
uninhabited.

election means any election held under the authority of any statute
providing for the choice of persons to fill any office or place of a
public character.

employed in the public service includes employed in an Agency
under the Public Sector Employment and Management Act, as a
police officer or to execute any process of a court of justice.

engage in conduct, for Part IIAA and Schedule 1 provisions, has
the meaning in section 43AD(2).

enters, in relation to a building, includes the entry into the building
of any part of the body of the person said to have entered that
building or any part of an instrument used by him.

event means the result of an act or omission.

evidential burden, for Part IIAA and Schedule 1 provisions, has
the meaning in section 43BT.

explosive substance includes a gaseous substance in such a
state of compression as to be capable of explosion.

fault element, for Part IIAA and Schedule 1 provisions, has the
meaning in section 43AH.
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fault element of basic intent, for Part IIAA and Schedule 1
provisions, means a fault element of intention for a physical
element that consists only of conduct.

gain means gain of property and includes temporary gain and a
gain by keeping what one has.

harm has the meaning in section 1A.

have or has in possession includes having under control in any
place, whether for the use or benefit of the person of whom the
term is used or of another person, and although another person has
the actual possession or custody of the thing in question.

husband and wife and like terms include, in the case of
Aborigines, persons living in a husband and wife relationship
according to tribal custom.

intention, for Part IIAA and Schedule 1 provisions, has the
meaning in section 43Al.

intoxication, for Part IIAA and Schedule 1 provisions, means
intoxication because of the influence of alcohol, a drug or any other
substance.

involuntary intoxication means the person concerned is under the
influence of an intoxicating substance caused by the involuntary
ingestion of it, his honest and reasonable mistake as to the nature
of it, some physical idiosyncrasy of which he was unaware or the
coercion, mistake or deception of another.

judicial proceeding means any proceeding had or taken in or
before a court, tribunal or person in which evidence may be taken
on oath.

justice of the peace includes a magistrate.

knowingly, used in connection with any term denoting doing,
uttering or using, implies knowledge of the character of the thing
done, uttered or used.

knowledge, for Part IIAA and Schedule 1 provisions, has the
meaning in section 43AJ.

legal burden, for Part IIAA and Schedule 1 provisions, has the
meaning in section 43BQ.

local government election means any election held under any law
relating to local government.
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loss means loss of property and includes a loss by not getting what
one might get as well as a loss by parting with what one has.

medical treatment includes dental treatment and all forms of
surgery.

menace includes a threat of an injury, accusation or detriment of
any kind to be caused or to be made against any person either by
the offender or by any other person if the demand is not complied
with.

money includes an instrument for the payment of money that may
be negotiated by an ADI, coins, cheques and any other orders,
warrants or authorities for the payment of money.

mortgaged goods includes any goods and chattels and any live
animals and their progeny and any crops or produce of the earth,
whether growing or severed, that are subject for the time being to
the provisions of any written instrument by which a valid charge or
lien is created upon them by way of security for any debt or
obligation.

negligent, for Part IIAA and Schedule 1 provisions, has the
meaning in section 43AL.

night or night-time means the interval between 9 o'clock in the
evening and 6 o'clock in the morning.

offensive weapon means any article made or adapted to cause
injury or fear of injury to the person or by which the person having it
intends to cause injury or fear of injury to the person.

owner includes any part owner and any person having possession
or control of, or any special property in, the property in question; it
also, as does the term person and other like terms when used with
reference to property, includes Her Majesty and any corporation,
local authority and public body constituted by or under any statute
and any other association of persons capable of owning property.

person similarly circumstanced does not include a person who is
voluntarily intoxicated.

physical element, for Part IAA and Schedule 1 provisions, has the
meaning in section 43AE.

property means every thing, animate or inanimate, capable of
being the subject of ownership including:

(@) things in action and other intangible property; and
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(b) wild creatures that have been tamed or are ordinarily kept in
captivity and other wild creatures or their carcasses if they
have been reduced into possession that has not been lost or
abandoned or are in the course of being reduced into
possession.

Public Sector has the same meaning as in the Public Sector
Employment and Management Act.

reckless, for Part IIAA and Schedule 1 provisions, has the meaning
in section 43AK.

riot, see section 63(4).
riotously assembled, see section 63(4).

Schedule 1 offence means an offence against a Schedule 1
provision.

Schedule 1 provision means a provision of this Code specified in
Schedule 1.

self-induced intoxication, for Part I[IAA, has the meaning in
section 43AR.

serious harm means any harm (including the cumulative effect of
more than one harm):

(@) that endangers, or is likely to endanger, a person's life; or
(b) thatis oris likely to be significant and longstanding.
sexual intercourse means:

(@) the insertion to any extent by a person of his penis into the
vagina, anus or mouth of another person;

(b) the insertion to any extent by a person of any part of the
person's body or an object into the vagina or anus of another
person, except for the purpose of performing a medical
examination or administering medical treatment; or

(c) cunnilingus or fellatio,

and continues until the withdrawal of the part of the body or object
from the mouth, vagina or anus into which it was inserted or the
cessation of cunnilingus or fellatio, as the case may be.

ship means every kind of vessel used in navigation not propelled
by oars.
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special liability provision means a provision providing that:

(@) absolute liability applies to one or more (but not all) of the
physical elements of an offence; or

(b) in a prosecution for an offence, it is not necessary to prove
that the defendant knew something; or

(c) in a prosecution for an offence, it is not necessary to prove
that the defendant knew or believed something.

statutory instrument means subordinate legislation made
pursuant to an Act.

token means a counter, chip or other article that may be used, in
appropriate circumstances, in lieu of money.

trade secret means a secret and unique or distinctly different
formula, process or method, whether it has been perfected or not,
provided it has been recorded by some means and has commercial
value.

trial includes a proceeding upon a plea of guilty.

uncorroborated testimony means testimony that is not
corroborated in some material particular by other evidence
implicating the accused person.

unlawful or unlawfully means without authorization, justification or
excuse.

unnecessary force means force that the user of such force knows
is unnecessary for and disproportionate to the occasion or that an
ordinary person, similarly circumstanced to the person using such
force, would regard as unnecessary for and disproportionate to the
occasion.

utter means using or dealing with, attempting to use or deal with or
attempting to induce any person to use, deal with or act upon, the
thing in question.

vagina means the internal and external female genitalia and
includes a surgically constructed vagina.

valuable security means a document that is the property of any
person and that is evidence of the ownership of property or of the
right to recover or receive property.

vessel means every kind of vessel used in navigation.
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1A

1B

1C

(1)

(@)

3)

(4)

(1)

(@)

writing includes:

(@) a seal, mark and sign that is capable of conveying meaning;
and

(b) data held in electronic form that is capable of being
transformed into a document.

wrongful act and like terms mean an act that is wrong by the
ordinary standards of the community; a lawful act may be a
wrongful act, but any act expressly declared to be lawful cannot be
a wrongful act.

Harm

Harm is physical harm or harm to a person's mental health, whether
temporary or permanent.

Physical harm includes unconsciousness, pain, disfigurement,
infection with a disease and any physical contact with a person that
a person might reasonably object to in the circumstances, whether
or not the person was aware of it at the time.

Harm to a person's mental health includes significant psychological
harm, but does not include mere ordinary emotional reactions such
as those of only distress, grief, fear or anger.

Harm does not include being subjected to any force or impact that
is within the limits of what is acceptable as incidental to social
interaction or to life in the community.

Person against whom offence may be committed

A person against whom an offence may be committed under this
Code is a person who has been born and who has not already died.

Birth

A person's birth occurs at the time the person is fully removed from
the mother's body and has an independent existence from the
mother.

The following are relevant, but not determinative, as to whether a
person has been born:

(&) the person is breathing;
(b) the person's organs are functioning of their own accord;

(c) the person has an independent circulation of blood.
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2
3
1)
(2)
3)
(4)
4
1)
(2)
3)
(4)

Commission of offence

For the purposes of this Part, an offence is committed when a
person who possesses any mental element that may be prescribed
with respect to that offence does, makes or causes the act,
omission or event, or the series or combination of the same,
constituting the offence in circumstances where the act, omission or
event, or each of them, if there is more than one, is not authorized
or justified.

Division of offences

Offences are of 3 kinds, namely, crimes, simple offences and
regulatory offences.

Note for subsection (1)

Generally, an offence is a crime if the penalty for the offence is imprisonment for
a period of more than 2 years — see section 38E of the Interpretation Act.

A person charged with a crime cannot, unless otherwise stated, be
prosecuted or found guilty except upon indictment.

Unless otherwise stated, a person guilty of a simple offence or a
regulatory offence may be found guilty summarily.

An offence not otherwise designated is a simple offence.
Attempts to commit offences

When a person, intending to commit an offence, begins to put his
intention into execution by means adapted to its fulfilment and
manifests his intention by some overt act, but does not fulfil his
intention to such an extent as to commit the offence, he is said to
attempt to commit the offence.

It is immaterial, except so far as regards punishment, whether the
offender does all that is necessary on his part for completing the
commission of the offence, or whether the complete fulfilment of his
intention is prevented by circumstances independent of his will, or
whether he desists of his own motion from the further prosecution
of his intention.

It is immaterial that, by reason of circumstances not known to the
offender, it is impossible in fact to commit the offence.

The same facts may constitute one offence and an attempt to
commit another offence.
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5

(1)

(2)

(1)

(@)

Innocence

Every accused person is presumed to be innocent until the contrary
Is proved.

Intoxication

In all cases where intoxication may be regarded for the purposes of
determining whether a person is guilty or not guilty of an offence:

(@) it shall be presumed that, until the contrary is proved, the
intoxication was voluntary; and

(b) unless the intoxication was involuntary, it shall be presumed
evidentially that the accused person foresaw the natural and
probable consequences of his conduct.

It is hereby declared that the amendment effected by subsection (1)
applies to and in relation to all proceedings before a court in respect
of an offence committed on or after 1 January 1984, in which the
guestion of guilt has not been determined before that court before
the commencement of this Act, as if the amendment came into
operation on 1 January 1984.

Offences committed in prosecution of common purpose

When 2 or more persons form a common intention to prosecute an
unlawful purpose in conjunction with one another and in the
prosecution of such purpose an offence is committed by one or
some of them, the other or each of the others is presumed to have
aided or procured the perpetrator or perpetrators of the offence to
commit the offence unless he proves he did not foresee the
commission of that offence was a possible consequence of
prosecuting that unlawful purpose.

Two or more persons form a common intention to prosecute an
unlawful purpose in conjunction with one another when they agree
to engage in or concur in engaging in any conduct that, if engaged
in, would involve them or some or one of them in the commission of
an offence or a tort.

Mode of execution different from that counselled

When a person counsels another to commit an offence and an
offence is committed by the person to whom the counsel is given
and because of it, but the offence committed is different from the
one counselled or is committed in a different way from the way
counselled, the person giving such counsel is presumed to have
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11

Division

12

(1)

(@)

counselled the offence committed unless he proves the conduct
giving rise to the offence committed was not foreseen by him as a
possible consequence of giving such counsel.

Death or serious harm caused in the course of violence of 2 or
more persons

When a person dies or is found to be dead or to have suffered
serious harm after 2 or more persons have used violence against
him or his person and it is proved that the death or serious harm
was caused as the result or in the course of that violence, but the
evidence of the prosecution does not establish by whom it was
caused, each of them is presumed either to have caused or aided
the other or others to cause the death or serious harm until the
contrary is proved if the violence used by him was of such a nature
that it was likely to have caused, in the case of death, death or
serious harm or, in the case of serious harm, serious harm.

Power to impose domestic discipline

A person who may justifiably apply force to a child for the purposes
of discipline, management or control may delegate that power
either expressly or by implication to another person who has the
custody or control of the child either temporarily or permanently
and, where that other person is a school teacher of the child, it shall
be presumed that the power has been delegated unless it is
expressly withheld.

3 Parties to offences
Abettors and accessories before the fact

When an offence is committed, the following persons also are
deemed to have taken part in committing the offence and may be
charged with actually committing it:

(@) every person who aids another in committing the offence;

(b) every person who does or omits to do any act for the purpose
of enabling or aiding another to commit the offence; and

(c) every person who counsels or procures another to commit the
offence.

A person who counsels or procures another to commit an offence
may be charged with committing the offence or counselling or
procuring its commission.
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3)

(1)

(@)

A finding of guilt of counselling or procuring the commission of an
offence entails the same consequences in all respects as a finding
of guilt of committing the offence.

Accessories after the fact

A person who receives or assists another who, to his knowledge,
has committed an offence in order to enable him to escape
prosecution becomes an accessory after the fact to the offence.

A wife may be an accessory after the fact to an offence committed
by her husband.

Division 4 Application of criminal law

14

15

16

(1)

(@)

(1)

Effect of changes in law

A person cannot be found guilty of an offence unless the conduct
impugned would have constituted an offence under the law in force
when it occurred; nor unless that conduct also constitutes an
offence under the law in force when he is proceeded against for
that conduct.

If the law in force when the conduct impugned occurred differs from
that in force at the time of the finding of guilt, the offender cannot be
punished to any greater extent than was authorized by the former
law or to any greater extent than is authorized by the latter law.

Application of criminal laws

If a person is guilty of the conduct proscribed by any offence it is
immaterial that that conduct or some part of it did not occur in the
Territory if that conduct affected or was intended to affect the
peace, order or good government of the Territory.

Offences counselled or procured in the Territory to be
committed out of the Territory

Any person who, in the Territory, counsels or procures another to
commit, at a place not in the Territory, an offence of such a nature
that the conduct giving rise to it is also an offence in the Territory
and that offence is in fact committed, is guilty of an offence of the
same kind and, subject to subsection (2), is liable to the same
punishment as if he had counselled or procured that other person to
engage in that conduct in the Territory and he had done so.
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(2) A person found guilty under subsection (1) is not liable to greater
punishment than that to which the person who actually committed
the offence was liable under the law in force in the place where the
offence was committed.

(3) A prosecution cannot be instituted under subsection (1) except at
the request of the government of the state having jurisdiction in the
place where the offence so counselled or procured was committed.

Division 5 Effect of previous finding of guilt or acquittal

17 Definitions
In this Division:
similar offence means an offence in which the conduct therein
impugned is substantially the same as or includes the conduct
impugned in the offence to which it is said to be similar.

18 Defence of previous finding of guilt or acquittal
Subject to sections 19 and 20, it is a defence to a charge of any
offence to show that the accused person has already been found
guilty or acquitted of:
(@) the same offence;
(b) a similar offence;
(c) an offence of which he might be found guilty upon the trial of

the offence charged; or
(d) an offence upon the trial of which he could have been found
guilty of the offence charged.

19 Limitation of defence in relation to certain crimes
Where the act or omission is such that it causes death or serious
harm to another, the accused person may be found guilty of the
offence of which he is guilty by reason of such death or serious
harm notwithstanding that he has already been found guilty of some
other offence constituted by the act or omission.

20 Finding of guilt or acquittal of regulatory offence no defence

Subject to section 21, a finding of guilt for or an acquittal of a
regulatory offence shall not be a defence to a charge of a crime or a
simple offence.
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21 Stay of vexatious, &c., proceedings
Notwithstanding anything contained in this Division, a judge or a
justice of the peace, in any proper case, may order that
proceedings brought before him be stayed on the ground that they
are vexatious or harassing and thereupon they shall be stayed.

Part Il Criminal responsibility

Division 1 General matters

22 Exclusion of regulatory offences
Except for sections 26(1)(c) and (d) (and sections 23 and 24 to the
extent necessary to give effect to section 26(1)(c) and (d)), 30(3)
and 38, this Part does not apply to regulatory offences.

23 Effect of authorization, justification or excuse
A person is not guilty of an offence if any act, omission or event
constituting that offence done, made or caused by him was
authorized, justified or excused.

24 Authorization, justification or excuse of event
Any event resulting from an act or omission that was authorized,
justified or excused is, accordingly, authorized, justified or excused.

25 Lawful act, &c., to be authorized or justified and authorized or
justified act to be lawful
An act, omission or event expressly declared to be lawful is either
authorized or justified and an act, omission or event expressly
declared to be authorized or justified is lawful.

Division 2 Authorization

26 Execution of law, &c.

(1)

An act, omission or event is authorized if it is done, made or
caused:

(&) inthe exercise of a right granted or recognized by law;

(b) in execution of the law or in obedience to, or in conformity
with, the law;
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(c) in obedience to the order of a competent authority whom the
person doing, making or causing it is bound by law to obey,
unless the order is manifestly unlawful; or

(d) subject to subsection (3), pursuant to authority, permission or
licence lawfully granted.

(2) Whether an order is or is not manifestly unlawful is a question of
law.

(3) A person cannot authorize or permit another to kill him or, except in
the case of medical treatment, to cause him serious harm.

Division 3 Justification

27 Circumstances in which force not being such force as is likely
to cause death or serious harm is justified

In the circumstances following, the application of force is justified
provided it is not unnecessary force and it is not intended and is not
such as is likely to cause death or serious harm:

(a) to lawfully execute any sentence, process or warrant or make
any arrest;

(b) to prevent a person who is being or who has been lawfully
arrested from escaping or from being rescued;

(c) to prevent the continuance of a breach of the peace or a
renewal of it and to detain any person who is committing or
about to join in or to renew the breach of the peace for such
time as may be reasonably necessary in order to give him into
the custody of a police officer;

(d) to suppress a riot;
(e) to prevent the commission of an offence;

(k) in the case of a person who is entitled by law to the
possession of moveable property, or a person acting by his
authority, and who attempts to take possession of it from a
person who neither claims right to it nor acts by the authority
of a person who claims right to it and the person in possession
resists him, to obtain possession of the property, provided he
does not intentionally do him harm;

(p) in the case of a parent or guardian of a child, or a person in
the place of such parent or guardian, to discipline, manage or
control such child;
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(pa)

(@)

()

to prevent a person reasonably believed to be attempting to,
or about to, kill himself, from killing himself;

in the case of the person in command of a ship on a voyage or
an aircraft on a flight, or a person acting by his authority, to
maintain good order and discipline on board the ship or
aircraft;

to assist a person to do any of the things aforesaid.

28 Circumstances in which force causing death or serious harm
Is justified

In the circumstances following, the application of force that will or is
likely to kill or cause serious harm is justified provided it is not
unnecessary force:

(@)

(b)

(©)

in the case of a police officer when lawfully attempting to
arrest or to assist with the arrest of a person whom he
reasonably believes to be a person who:

(i) unless arrested, may commit an offence punishable with
imprisonment for life;

(i) bhas taken flight to avoid arrest; and

(iv) the person has been called upon by the police officer or
another police officer to surrender and has been allowed
a reasonable opportunity to do so;

in the case of a police officer when attempting to prevent the
escape or the rescue of a person from lawful custody whom
he reasonably believes to be a person who, unless kept in
lawful custody, may commit an offence punishable with
imprisonment for life and provided the police officer first calls
upon the person attempting to escape or to rescue to
surrender or to desist and allows him a reasonable opportunity
to do so;

in the case of a prison officer when attempting to prevent the
escape or the rescue of a person from lawful custody and
provided the prison officer first calls upon the person
attempting to escape or to rescue to surrender or to desist and
allows him a reasonable opportunity to do so;

Criminal Code Act
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29

(1)

(d)

()

(9)

in the case of a police officer when attempting to suppress a
riot if all of the following apply:

(i) the officer has orally ordered the immediate dispersal of
persons who are riotously assembled (the rioters) or
has attempted to give that order;

(i)  the officer believes on reasonable grounds that, because
of the rioters' conduct:

(A) someone other than a rioter is in danger of death or
serious harm; or

(B) an offence in relation to property punishable with
imprisonment for life is being committed,

(ii) if it is practicable to do so — the officer attempts to stop
the conduct and gives the rioters a reasonable
opportunity to stop the conduct;

in the case of a police officer, or a person acting by his
authority, when attempting to prevent a person committing or
continuing the commission of an offence of such a nature as
to cause the person using the force reasonable apprehension
that death or serious harm to another will result;

in the case of a person in command of a ship or an aircraft, or
a person acting by his authority or any person on board such
ship or aircraft, when attempting to prevent a person
committing or continuing the commission of an offence of such
a nature as to cause the person using the force reasonable
apprehension that death or serious harm will result.

Defensive conduct justified

Defensive conduct is justified and a person who does, makes or
causes an act, omission or event by engaging in defensive conduct
is not criminally responsible for the act, omission or event.

(2) A person engages in defensive conduct only if:

(@)

the person believes that the conduct is necessary:
(i) to defend himself or herself or another person;

(i) to prevent or terminate the unlawful deprivation of his or
her or another person's personal liberty;
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(i) to protect property in the person's possession or control
from unlawful appropriation, destruction, damage or
interference;

(iv) to prevent trespass to land or premises occupied by or in
the control of the person;

(v) to remove a trespasser from land or premises occupied
by or in the control of the person; or

(vi) to assist a person in possession or control of property to
protect that property or to assist a person occupying or
in control of land or premises to prevent trespass to or
remove a trespasser from that land or premises; and

(b) the conduct is a reasonable response in the circumstances as
the person reasonably perceives them.

(3) A person does not engage in defensive conduct if the conduct
involves the use of force intended to cause death or serious harm:

(a) to protect property; or
(b) to prevent trespass or remove a trespasser.

(4) For the purposes of subsections (2) and (3), a person trespasses if
he or she enters or remains on land or premises:

(@) with intent to commit an offence; or

(b) in circumstances where the entry on to or remaining on the
land or premises constitutes an offence.

(5) A person does not engage in defensive conduct if:

(@ he or she is responding to the lawful conduct of another
person; and

(b) he or she knows that the other person's conduct is lawful.

(6) Nothing in subsection (5) is to be taken to prevent a person from
engaging in defensive conduct in circumstances where the other
person's conduct is lawful merely because he or she would be
excused from criminal responsibility for that conduct.

(7) Sections 31 and 32 do not apply in relation to defensive conduct.
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30
1)

(@)

3)

(4)

31
1)

(@)

(3)
32

Ignorance of law: bona fide claim of right, &c.

Subject to subsections (2) and (3), ignorance of the law does not
afford an excuse unless knowledge of the law by the offender is
expressly declared to be an element of the offence.

A person is excused from criminal responsibility for an act or
omission done or made with respect to, or for an event caused to,
property in the exercise of an honest claim of right and without
intention to defraud.

A person is excused from criminal responsibility for an act, omission
or event done, made or caused in contravention of a statutory
instrument if, at the time of doing, making or causing it, the statutory
instrument was not known to him and had not been published or
otherwise reasonably made available or known to the public or
those persons likely to be affected by it.

For the purposes of subsection (3), published means published in
the Gazette or notified in the Gazette as having been made.

Unwilled act etc. and accident

A person is excused from criminal responsibility for an act, omission
or event unless it was intended or foreseen by him as a possible
consequence of his conduct.

A person who does not intend a particular act, omission or event,
but foresees it as a possible consequence of his conduct, and that
particular act, omission or event occurs, is excused from criminal
responsibility for it if, in all the circumstances, including the chance
of it occurring and its nature, an ordinary person similarly
circumstanced and having such foresight would have proceeded
with that conduct.

This section does not apply to a crime defined by section 155.
Mistake of fact

A person who does, makes or causes an act, omission or event
under an honest and reasonable, but mistaken, belief in the
existence of any state of things is not criminally responsible for it to
any greater extent than if the real state of things had been such as
he believed to exist.
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38
(1)
(2)
39
40

(1)

Sudden and extraordinary emergency

Subject to the express provisions of this Code relating to
self-defence and duress, a person is excused from criminal
responsibility for an act or omission done or made under such
circumstances of sudden and extraordinary emergency that an
ordinary person similarly circumstanced would have acted in the
same or a similar way; and he is excused from criminal
responsibility for an event resulting from such act or omission.

Immature age

A person under the age of 10 years is excused from criminal
responsibility for an act, omission or event.

A person under the age of 14 years is excused from criminal
responsibility for an act, omission or event unless it is proved that at
the time of doing the act, making the omission or causing the event
he had capacity to know that he ought not to do the act, make the
omission or cause the event.

Judicial officers

Except as expressly provided by this Code, a judicial officer is
excused from criminal responsibility for anything done or omitted to
be done by him in the exercise of his judicial functions although the
act done is in excess of his judicial authority or although he is
bound to do the act omitted to be done.

Duress

A person is excused from criminal responsibility for an act, omission
or event if it was done, made or caused because of duress
provided:

(@) he believed the person making the threat was in a position to
execute the threat;

(b) he believed there was no other way he could ensure the threat
was not executed;

(c) an ordinary person similarly circumstanced would have acted
in the same or a similar way; and

(d) he reported the threat to a police officer as soon as was
reasonably practicable, unless the nature of the threat was
such that an ordinary person similarly circumstanced would
not have reported that threat.
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42

43

(2) The excuse referred to in subsection (1) does not extend to an act,

omission or event that would constitute a crime of which serious
harm or an intention to cause such harm is an element; nor to a
person who has rendered himself liable to have such a threat made
to him by having entered into an association or conspiracy that has
as any of its objects the doing of a wrongful act.

Liability of husband or wife for offences committed by either
with respect to the other's property

When a husband and wife are living together, each of them is
excused from criminal responsibility for an act or omission done or
made with respect to, or for an event caused to, the property of the
other, except in the case of an offence where an intention to injure
or defraud some other person is an element and except when
leaving or deserting, or when about to leave or desert, the other.

Damage to property

A person is excused from criminal responsibility for damage caused
to property by the use of such force as was reasonably necessary
for the purpose of defending or protecting himself, or any other
person, or any property, from injury that he believed, on reasonable
grounds, was imminent, provided an ordinary person similarly
circumstanced would have acted in the same or a similar way.

Part IIAA Criminal responsibility for Schedule 1 offences

and declared offences

Division 1 Preliminary matters

43AA

(1)

(@)

Application of Part

This Part applies only in relation to Schedule 1 offences, and
declared offences, committed on or after the commencement of the
Part.

The following provisions of Part | do not apply in relation to
Schedule 1 offences, or declared offences, committed on or after
the commencement of this Part:

(@) section 1 (Definitions), definitions of act, duress, knowingly
and involuntary intoxication;

(b) section 2 (Commission of offence);

(c) section 3 (Division of offences);
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Criminal responsibility for Schedule 1 offences and declared offences
Elements of offence

(d) section 4 (Attempts to commit offences);
(e) section 7 (Intoxication);

() section 8 (Offences committed in prosecution of common
purpose);

(g) section 9 (Mode of execution different from that counselled);
(h) section 12 (Abettors and accessories before the fact);
(i) section 15 (Application of criminal laws);

() section 16 (Offences counselled or procured in the Territory to
be committed out of the Territory).

(3) The following provisions of this Code do not apply in relation to
Schedule 1 offences, or declared offences, committed on or after
the commencement of this Part:

(@) Part Il (Criminal Responsibility);
(b) section 277 (Attempts to commit offences);
(c) section 278 (Punishment of attempts to commit offences);
(d) section 280 (Attempts to procure commission of criminal
offences);

(e) section 282 (Conspiracy to commit crimes).
Note for section 43AA
A term defined in this Part has the meaning given to it for the purposes of this
Part and the Schedule 1 provisions. For example, the meaning given to the term
"conduct" in section 43AD(1) applies for the purposes of the partial defence of
provocation to a charge of murder (a Schedule 1 offence) — see the signpost
definition of the term in section 1.

Division 2 Elements of offence

Subdivision 1 General matters

43AB

(1)
(@)

3)

Elements
An offence consists of physical elements and fault elements.

However, the law that creates the offence may provide that there is
no fault element for one or more physical elements.

The law that creates the offence may provide different fault
elements for different physical elements.
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Division 2

Criminal responsibility for Schedule 1 offences and declared offences
Elements of offence

Subdivision 1  General matters

43AC

43ACA

(1)

(@)

3)

(4)

Establishing guilt of offences

A person must not be found guilty of committing an offence unless
the following is proved:

(@) the existence of the physical elements of the offence that are,
under the law creating the offence, relevant to establishing
guilt;

(b) for each of the physical elements for which a fault element is
required, one of the fault elements for the physical element.

Law including separate statement about fault elements
This section applies to a provision of a law that:
(a) creates an offence; and
(b) includes a separate statement:
(i) specifying the fault elements of the offence; or

(i) classifying the offence as one of strict liability or absolute
liability (and thus excluding fault elements).

Example

See the statement under the heading "Fault elements" in section 174FA(1).

Part IIAA applies to the offence.

Note

Part IIAA states the general principles of criminal responsibility, establishes
general defences, and deals with burden of proof. It also defines, or elaborates
on, certain concepts commonly used in the creation of offences (for example, see
the extended meaning given to the concept of recklessness in section 43AK(4)).

If the statement identifies certain elements as the fault elements of
the offence:

(@) the fault elements so identified are the only fault elements of
the offence; and

(b) the statement operates to the exclusion of fault elements that
might otherwise be implied under provisions of this Code.

Note

Accordingly fault elements that might otherwise be implied under section 43AM

are excluded by the statement.

If the statement classifies the offence as one of strict liability,
section 43AN(1) applies to the offence.
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Division 2
Subdivision 2 Physical elements

Criminal responsibility for Schedule 1 offences and declared offences
Elements of offence

()

If the statement classifies the offence as one of absolute liability,
section 43A0(1) applies to the offence.

Subdivision 2 Physical elements

43AD

43AE

43AF

(1)

(@)

(1)
(@)

3)

(4)

(5)

Conduct and engaging in conduct

Conduct is an act, an omission to perform an act or a state of
affairs.

Engage in conduct is to:

(@) perform an act; or

(b) omit to perform an act.

Physical elements

A physical element of an offence may be:
(a) conduct; or

(b) aresult of conduct; or

(c) a circumstance in which conduct, or a result of conduct,
happens.

Voluntariness
Conduct can only be a physical element if it is voluntary.

Conduct is only voluntary if it is a product of the will of the person
whose conduct it is.

Examples of conduct that is not voluntary:
1. A spasm, convulsion or other unwilled bodily movement.
2. An act performed during sleep or unconsciousness.

3. An act performed during impaired consciousness depriving the person of the
will to act.

An omission to perform an act is only voluntary if the act omitted is
an act the person can perform.

If the conduct constituting an offence consists only of a state of
affairs, the state of affairs is only voluntary if it is one over which the
person is capable of exercising control.

Evidence of self-induced intoxication cannot be considered in
determining whether conduct is voluntary.
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Division 2
Subdivision 3  Fault elements

Criminal responsibility for Schedule 1 offences and declared offences
Elements of offence

43AG

(1)

(@)

3)

Omissions

An omission to perform an act can only be a physical element if the
law creating the offence:

(@) makes it a physical element; or

(b) impliedly provides that the offence is committed by an
omission to perform an act that, by law, there is a duty to
perform.

However, an omission to perform an act can be a physical element
of an offence against a Schedule 1 provision if it is a person's
omission to perform any of the duties referred to in Part VI,
Division 1.

The fault element for an omission to perform an act referred to in
subsection (2) that causes, or that gives rise to danger of, death or
harm is, if not otherwise specified in the Schedule 1 provision, the
same as the fault element for the result of the omission.

Note for section 43AG(3):

In the absence of subsection (3), the fault element for the conduct consisting of
an omission to perform an act would be intention under the default provision in
section 43AM(1). Generally in relation to Schedule 1 offences, the fault element
for acts that cause etc. death or harm is not specified but the fault element for the
result concerned is specified as either intention, recklessness or negligence.

Subdivision 3 Fault elements

43AH

43Al

(1)

(@)

(1)

(@)

3)

Fault elements

A fault element for a particular physical element may be intention,
knowledge, recklessness or negligence.

Subsection (1) does not prevent the law that creates an offence
from specifying other fault elements for a physical element of the
offence.

Intention

A person has intention in relation to conduct if the person means to
engage in that conduct.

A person has intention in relation to a result if the person means to
bring it about or is aware that it will happen in the ordinary course of
events.

A person has intention in relation to a circumstance if the person
believes that it exists or will exist.
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Division 2
Subdivision 3  Fault elements

Criminal responsibility for Schedule 1 offences and declared offences
Elements of offence

43AJ

43AK

43AL

43AM

(1)

(@)

3)
(4)

(1)

Knowledge

A person has knowledge of a result or circumstance if the person is
aware that it exists or will exist in the ordinary course of events.

Recklessness
A person is reckless in relation to a result if:

(@) the person is aware of a substantial risk that the result will
happen; and

(b) having regard to the circumstances known to the person, it is
unjustifiable to take the risk.

A person is reckless in relation to a circumstance if:

(a) the person is aware of a substantial risk that the circumstance
exists or will exist; and

(b) having regard to the circumstances known to the person, it is
unjustifiable to take the risk.

The question whether taking a risk is unjustifiable is one of fact.

If recklessness is a fault element for a physical element of an
offence, proof of intention, knowledge or recklessness satisfies the
fault element.

Negligence

A person is negligent in relation to a physical element of an offence
if the person's conduct involves:

(@) such a great falling short of the standard of care that a
reasonable person would exercise in the circumstances; and

(b) such a high risk that the physical element exists or will exist,
that the conduct merits criminal punishment for the offence.
Offences that do not provide fault elements

If a law that creates an offence does not provide a fault element for
a physical element that consists only of conduct, intention is the
fault element for the physical element.
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Division 2 Elements of offence
Subdivision 4 Cases where fault elements are not required

(2) If alaw that creates an offence does not provide a fault element for
a physical element that consists of a result or circumstance,
recklessness is the fault element for the physical element.

Note for subsection (2):

Under section 43AK(4), recklessness can be established by proving intention,
knowledge or recklessness.

Subdivision 4 Cases where fault elements are not required
43AN Strict liability

(1) If a law that creates an offence provides that an offence is an
offence of strict liability:

(@) there are no fault elements for any of the physical elements of
the offence; and

(b) the defence of mistake of fact under section 43AX is available.

(2) If alaw that creates an offence provides that strict liability applies to
a particular physical element of an offence:

(@) there are no fault elements for that physical element; and

(b) the defence of mistake of fact under section 43AX is available
in relation to that physical element.

(3) The existence of strict liability does not make any other defence
unavailable.

43A0 Absolute liability

(1) If a law that creates an offence provides that an offence is an
offence of absolute liability:

(a) there are no fault elements for any of the physical elements of
the offence; and

(b) the defence of mistake of fact under section 43AX is
unavailable.

(2) If a law that creates an offence provides that absolute liability
applies to a particular physical element of an offence:

(&) there are no fault elements for that physical element; and

(b) the defence of mistake of fact under section 43AX is
unavailable in relation to that physical element.
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Division 3

Criminal responsibility for Schedule 1 offences and declared offences
Circumstances in which there is no criminal responsibility

Subdivision 2  Intoxication

3)

The existence of absolute liability does not make any other defence
unavailable.

Division 3 Circumstances in which there is no criminal

responsibility

Subdivision 1 Lack of capacity of children

43AP

43AQ
1)

(@)

3)

Children under 10

A child under 10 years old is not criminally responsible for an
offence.

Children over 10 but under 14

A child aged 10 years or more but under 14 years old can only be
criminally responsible for an offence if the child knows that his or
her conduct is wrong.

The question whether a child knows that his or her conduct is
wrong is one of fact.

The burden of proving that a child knows that his or her conduct is
wrong is on the prosecution.

Subdivision 2 Intoxication

43AR

(1)

(@)

Self-induced intoxication
Intoxication is self-induced unless it came about:
(@) involuntarily; or

(b) as a result of fraud, sudden or extraordinary emergency,
accident, reasonable mistake, duress or force; or

(c) from the use of a drug for which a prescription is required and
that was used in accordance with the directions of the medical
practitioner or dentist who prescribed it; or

(d) from the use of a drug for which no prescription is required
and that was used for a purpose, and in accordance with the
dosage level, recommended by the manufacturer.

However, intoxication is self-induced if a person using a drug as
referred to in subsection (1)(c) or (d) knew, or had reason to
believe, when the person took the drug that the drug would
significantly impair the person's judgment or control.
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Division 3
Subdivision 2  Intoxication

Criminal responsibility for Schedule 1 offences and declared offences
Circumstances in which there is no criminal responsibility

43AS

43AT

43AU

(1)

(@)

3)

(4)

(1)

(@)

(1)

Intoxication — offences involving basic intent

Evidence of self-induced intoxication cannot be considered in
determining whether a fault element of basic intent existed.

Note for subsection (1):

A fault element of intention in relation to a result or circumstance is not a fault
element of basic intent.

This section does not prevent evidence of self-induced intoxication
being taken into consideration in determining whether conduct was
accidental.

This section does not prevent evidence of self-induced intoxication
being taken into consideration in determining whether a person had
a mistaken belief about facts if the person had considered whether
or not the facts existed.

A person may be regarded as having considered whether or not
facts existed if:

(@) he or she had considered, on a previous occasion, whether
those facts existed in circumstances surrounding that
occasion; and

(b) he or she honestly and reasonably believed that the
circumstances surrounding the present occasion were the
same, or substantially the same, as those surrounding the
previous occasion.

Intoxication — negligence as fault element

If negligence is a fault element for a particular physical element of
an offence, in determining whether that fault element existed in
relation to a person who is intoxicated, regard must be had to the
standard of a reasonable person who is not intoxicated.

However, if intoxication is not self-induced, regard must be had to
the standard of a reasonable person intoxicated to the same extent
as the person concerned.

Intoxication — relevance to defences

If any part of a defence is based on actual knowledge or belief,
evidence of intoxication may be considered in determining whether
that knowledge or belief existed.
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Criminal responsibility for Schedule 1 offences and declared offences
Circumstances in which there is no criminal responsibility

Subdivision 3 Mistake or ignorance

(@)

3)

(4)

43AV

However, if:

(@) each physical element of an offence has a fault element of
basic intent; and

(b) any part of a defence is based on actual knowledge or belief,

evidence of self-induced intoxication cannot be considered in
determining whether that knowledge or belief existed.

If any part of a defence is based on reasonable belief, in
determining whether that reasonable belief existed, regard must be
had to the standard of a reasonable person who is not intoxicated.

If a person's intoxication is not self-induced, in determining whether
any part of a defence based on reasonable belief exists, regard
must be had to the standard of a reasonable person intoxicated to
the same extent as the person concerned.

Involuntary intoxication

A person is not criminally responsible for an offence if the person's
conduct constituting the offence was as a result of intoxication that
was not self-induced.

Subdivision 3 Mistake or ignorance

43AW

(1)

(@)

Mistake or ignorance of fact — fault elements other than
negligence

A person is not criminally responsible for an offence that has a
physical element for which there is a fault element other than
negligence if:

(a) at the time of the conduct constituting the physical element,
the person is under a mistaken belief about, or is ignorant of,
facts; and

(b) the existence of that mistaken belief or ignorance negates any
fault element applying to that physical element.

In determining whether a person was under a mistaken belief
about, or was ignorant of, facts, the tribunal of fact may consider
whether the mistaken belief or ignorance was reasonable in the
circumstances.
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Criminal responsibility for Schedule 1 offences and declared offences
Circumstances in which there is no criminal responsibility

43AX

43AY

(1)

(@)

(1)

(@)

3)

Mistake of fact — strict liability

A person is not criminally responsible for an offence that has a
physical element for which there is no fault element if:

(@) at or before the time of the conduct constituting the physical
element, the person considered whether or not facts existed
and was under a mistaken but reasonable belief about those
facts; and

(b) had those facts existed, the conduct would not have
constituted an offence.

A person may be regarded as having considered whether or not
facts existed if:

(@) he or she had considered, on a previous occasion, whether
those facts existed in the circumstances surrounding that
occasion; and

(b) he or she honestly and reasonably believed that the
circumstances surrounding the present occasion were the
same, or substantially the same, as those surrounding the
previous occasion.

Note for section 43AX:

Section 43A0(2) prevents this section applying in situations of absolute liability.
Mistake or ignorance of law

A person can be criminally responsible for an offence even if, at the
time of the conduct constituting the offence, the person is mistaken
about, or ignorant of, the existence or content of a law that creates
the offence.

However, the person is not criminally responsible for the offence if:

(@) the law creating the offence expressly or impliedly provides
that a person is not criminally responsible for the offence in
those circumstances; or

(b) the person's ignorance or mistake negates a fault element
applying to a physical element of the offence.

In addition, if the law creating the offence is a statutory instrument,
the person is not criminally responsible for the offence if, at the time
of the conduct constituting the offence, the statutory instrument:

(@) was not known to the person; and
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Criminal responsibility for Schedule 1 offences and declared offences
Circumstances in which there is no criminal responsibility

43AZ

(1)

(@)

3)

(b) had not been published in the Gazette or otherwise been
made available to persons likely to be affected by it in such a
way that the person would have become aware of its contents
by exercising due diligence.

Claim of right

A person is not criminally responsible for an offence that has a
physical element relating to property if:

(@) at the time of the conduct constituting the offence, the person
is under a mistaken belief about a proprietary or possessory
right; and

(b) the existence of that right would negate a fault element for any
physical element of the offence.

A person is not criminally responsible for any other offence arising
necessarily out of the exercise of the proprietary or possessory right
that the person mistakenly believes to exist.

This section does not negate criminal responsibility for an offence
relating to the use of force against a person.

Subdivision 4 External factors

43BA

43BB

(1)

(2)

Intervening conduct or event

A person is not criminally responsible for an offence that has a
physical element to which absolute liability or strict liability applies
if:

(@) the physical element is brought about by another person over
whom the person has no control or by a non-human act or
event over which the person has no control; and

(b) the person could not reasonably be expected to guard against
the bringing about of that physical element.

Duress

A person is not criminally responsible for an offence if the person
carries out the conduct constituting the offence under duress.

A person carries out conduct under duress only if the person
reasonably believes that:

(@) a threat has been made that will be carried out unless an
offence is committed; and

Criminal Code Act 34



Part IIAA
Division 3

Criminal responsibility for Schedule 1 offences and declared offences
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Subdivision 4 External factors

3)

43BC
)

(@)

43BD

(1)

(@)

(b) there is no reasonable way that the threat can be rendered
ineffective; and

(c) the conduct is a reasonable response to the threat.

However, the person does not carry out conduct under duress if the
threat is made by or on behalf of a person with whom the person is
voluntarily associating to carry out conduct of the kind actually
carried out.

Sudden or extraordinary emergency

A person is not criminally responsible for an offence if the person
carries out the conduct constituting the offence in response to
circumstances of sudden or extraordinary emergency.

This section applies only if the person carrying out the conduct
reasonably believes that:

(@) circumstances of sudden or extraordinary emergency exist;
and

(b) committing the offence is the only reasonable way to deal with
the emergency; and

(c) the conduct is a reasonable response to the emergency.
Self-defence

A person is not criminally responsible for an offence if the person
carries out the conduct constituting the offence in self-defence.

A person carries out conduct in self-defence only if:
(@) the person believes the conduct is necessary:
(i) to defend himself or herself or another person; or

(i) to prevent or terminate the unlawful imprisonment of
himself or herself or another person; or

(i) to protect property from unlawful appropriation,
destruction, damage or interference; or

(iv) to prevent criminal trespass to any land or premises; or

(v) to remove from any land or premises a person who is
committing criminal trespass; and

(b) the conduct is a reasonable response in the circumstances as
he or she perceives them.
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(3) However, the person does not carry out conduct in self-defence if:

(@) the person uses force that involves the intentional infliction of
death or serious harm:
(i) to protect property; or
(i)  to prevent criminal trespass; or
(iif) to remove a person who is committing criminal trespass;

or

(b) the person is responding to lawful conduct that the person
knew was lawful.

(4) Conduct is not lawful for subsection (3)(b) merely because the
person carrying it out is not criminally responsible for it.

43BE Lawful authority
A person is not criminally responsible for an offence if the conduct
constituting the offence is justified or excused by or under a law.
Division 4 Extensions of criminal responsibility
43BF Attempt

(1) A person who attempts to commit an offence is guilty of the offence
of attempting to commit that offence and, unless otherwise
provided, is punishable as if the offence attempted had been
committed.

(2) For the person to be guilty, the person's conduct must be more than
merely preparatory to the commission of the offence.

(3) The question whether conduct is more than merely preparatory to
the commission of the offence is one of fact.

(4) For the offence of attempting to commit an offence, intention and
knowledg