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(@)

NORTHERN TERRITORY OF AUSTRALIA

As in force at 13 December 2006

CRIMINAL CODE ACT

An Act to establish a Code of criminal law

Short title
This Act may be cited as the Criminal Code Act.
Commencement

Subject to subsection (2), this Act shall come into operation on a
date to be fixed by the Administrator by notice in the Gazette.

Sections 406 to and including 431 of the Code shall not come into
operation on the date fixed under subsection (1) unless the notice
fixing that date expressly provides that those sections shall so
come into operation, but the Administrator may, by a subsequent
notice in the Gazette, fix the date on which those sections should
come into operation and they shall come into operation accordingly.

Repeal

Each Act of the State of South Australia specified in Part 1 of
Schedule Il is, in its application to the Territory, repealed.

The Acts specified in Part 2 of Schedule Il are repealed.
Interpretation

In this Act, the Code means the Code of criminal law contained in
Schedule |I.

For the purposes of the Interpretation Act, the Code shall be
construed as if it were a separate Act.

Establishment of Code

On and from the commencement of the respective Parts of the
Code, those Parts shall be the law of the Territory in respect of the
various matters therein dealt with.



7 Civil remedies

(1) Where an act is declared by the Code to be lawful, no action shall
be brought in respect of that act.

(2) Subject to subsection (1):

(a) this Act does not affect a right of action that a person would
have had against another person if this Act had not been
passed; and

(b) no omission from the Code of a penal provision in respect of
an act or omission that before the commencement of this Act
constituted an actionable wrong affects a right of action in
respect of that act or omission.

8 Contempt of Court

(1) Subject to subsection (2), this Act or the Code does not affect the
authority of a court of record to punish a person summarily for the
offence commonly known as "Contempt of Court".

(2) A person shall not be punished under subsection (1) and under the
Code for the same act or omission.
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Part | Introductory matters
Division 1 Definitions: commission of offence: division of offences: attempts
Schedule | Criminal Code of the Northern Territory of
Australia
section 4
Part | Introductory matters
Division 1 Definitions: commission of offence: division of
offences: attempts
1 Definitions

In this Code, unless the contrary intention appears:

abnormality of mind means abnormality of mind arising from a
condition of arrested or retarded development of mind or inherent
causes or induced by disease, illness or injury.

act, in relation to an accused person, means the deed alleged to
have been done by him; it is not limited to bodily movement and it
includes the deed of another caused, induced or adopted by him or
done pursuant to a common intention.

adult means a person of or over the age of 18 years.
aircraft includes hovercratft.
alters includes adds to.

application of force and like terms include striking, touching,
moving and the application of heat, light, noise, electrical or other
energy, gas, odour or any other substance or thing if applied to
such a degree as to cause injury or personal discomfort.

bodily harm means any physical injury that interferes with health.

building means any structure complete or otherwise, not being a
flimsy or insubstantial structure by the standards of the community
to which the owner or occupier of it belongs, that, except in the
3 cases hereinafter mentioned, is not readily moveable and that is
used or intended for the occupation of man or his animals or the
storage or shelter of his goods; it includes a caravan, ship and an
erected tent used or intended for any such purpose.

child means a person who is not an adult.
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circumstance of aggravation means any circumstance by reason
of which an offender is liable to a greater punishment than that to
which he would be liable if the offence were committed without the
existence of that circumstance.

coercion means physical or mental pressure forcing the person
said to be coerced to do what he would not otherwise do.

collection does not include a collection made or exhibited for the
purpose of effecting sales or other commercial dealings.

committal for trial includes committal for sentence.

counterfeit token means a token that is not genuine and that is
intended to resemble or pass for a genuine token.

credit means credit in respect of the payment or repayment of
money and also credit in respect of the delivery of goods, the
obtaining of service, the doing of work or the performance of any
other obligation whether legally enforceable or not.

Crown Law Officer means the Attorney-General or the Director of
Public Prosecutions and includes a person authorized under a law
of the Territory to exercise a power or perform a function in the
name of or on behalf of a Crown Law Officer.

damages includes destroys and, when used in relation to a
document or writing, includes obliterating and rendering it illegible
either in whole or in part.

deception:

(@) means intentional deception by word or conduct as to fact or
law and includes a deception as to the present intention of the
person using the deception or another person; and

(b) includes an act or thing done or omitted to be done with the
intention of causing:

() acomputer system; or

(i) a machine that is designed to operate by means of
payment or identification,

to make a response that the person doing or omitting to do
the act or thing is not authorised to cause the computer
system or machine to make;
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document includes:

(@) any of, or part of any of, the following things:
() paper or other material on which there is writing;
(i) abook, map, plan, drawing or photograph;

(i) paper or other material on which there are marks,
figures, symbols or perforations having a meaning for
persons qualified to interpret them,;

(iv) an article or any material from which sounds, images or
writings are capable of being reproduced with or without
the aid of another article or device;

(v) an article on which information has been stored or
recorded, whether by mechanical or electronic means;

(vi) any other record or information; and

(b) a copy, reproduction or duplicate of such a thing or a part of
such a copy, reproduction or duplicate.

duress means a threat to commit upon any person an offence
against the person for which an offender may be sentenced to
imprisonment for 7 years or longer.

dwelling-house means any building or part of a building kept by
the owner or occupier for his residence or the residence of his
family, guests or servants; it is immaterial that from time to time it is
uninhabited.

election means any election held under the authority of any statute
providing for the choice of persons to fill any office or place of a
public character.

employed in the public service includes employed in an Agency
under the Public Sector Employment and Management Act, as a
police officer or to execute any process of a court of justice.

enters, in relation to a building, includes the entry into the building
of any part of the body of the person said to have entered that
building or any part of an instrument used by him.

event means the result of an act or omission.

explosive substance includes a gaseous substance in such a
state of compression as to be capable of explosion.
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gain means gain of property and includes temporary gain and a
gain by keeping what one has.

grievous harm means any physical or mental injury of such a
nature as to endanger or be likely to endanger life or to cause or be
likely to cause permanent injury to health.

have or has in possession includes having under control in any
place, whether for the use or benefit of the person of whom the
term is used or of another person, and although another person has
the actual possession or custody of the thing in question.

husband and wife and like terms include, in the case of
Aborigines, persons living in a husband and wife relationship
according to tribal custom.

involuntary intoxication means the person concerned is under the
influence of an intoxicating substance caused by the involuntary
ingestion of it, his honest and reasonable mistake as to the nature
of it, some physical idiosyncrasy of which he was unaware or the
coercion, mistake or deception of another.

judicial proceeding means any proceeding had or taken in or
before a court, tribunal or person in which evidence may be taken
on oath.

justice of the peace includes a magistrate.

knowingly, used in connection with any term denoting doing,
uttering or using, implies knowledge of the character of the thing
done, uttered or used.

local government election means any election held under any law
relating to local government.

loss means loss of property and includes a loss by not getting what
one might get as well as a loss by parting with what one has.

medical treatment includes dental treatment and all forms of
surgery.

menace includes a threat of an injury, accusation or detriment of
any kind to be caused or to be made against any person either by
the offender or by any other person if the demand is not complied
with.

money includes an instrument for the payment of money that may
be negotiated by an ADI, coins, cheques and any other orders,
warrants or authorities for the payment of money.
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mortgaged goods includes any goods and chattels and any live
animals and their progeny and any crops or produce of the earth,
whether growing or severed, that are subject for the time being to
the provisions of any written instrument by which a valid charge or
lien is created upon them by way of security for any debt or
obligation.

night or night-time means the interval between 9 o'clock in the
evening and 6 o'clock in the morning.

offensive weapon means any article made or adapted to cause
injury or fear of injury to the person or by which the person having it
intends to cause injury or fear of injury to the person.

owner includes any part owner and any person having possession
or control of, or any special property in, the property in question; it
also, as does the term "person" and other like terms when used
with reference to property, includes Her Majesty and any
corporation, local authority and public body constituted by or under
any statute and any other association of persons capable of owning

property.

person similarly circumstanced does not include a person who is
voluntarily intoxicated.

police officer means a member of the Police Force.

property means every thing, animate or inanimate, capable of
being the subject of ownership including:

(@) things in action and other intangible property; and

(b) wild creatures that have been tamed or are ordinarily kept in
captivity and other wild creatures or their carcasses if they
have been reduced into possession that has not been lost or
abandoned or are in the course of being reduced into
possession.

provocation means any wrongful act or insult of such a nature as
to be likely, when done to an ordinary person, or in the presence of
an ordinary person, to deprive him of the power of self-control.

Public Sector has the same meaning as in the Public Sector
Employment and Management Act.

sexual intercourse means:

(a) the insertion to any extent by a person of his penis into the
vagina, anus or mouth of another person;
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(b) the insertion to any extent by a person of any part of the
person's body or an object into the vagina or anus of another
person, except for the purpose of performing a medical
examination or administering medical treatment; or

(c) cunnilingus or fellatio,

and continues until the withdrawal of the part of the body or object
from the mouth, vagina or anus into which it was inserted or the
cessation of cunnilingus or fellatio, as the case may be.

ship means every kind of vessel used in navigation not propelled
by oars.

statutory instrument means subordinate legislation made
pursuant to an Act.

token means a counter, chip or other article that may be used, in
appropriate circumstances, in lieu of money.

trade secret means a secret and unique or distinctly different
formula, process or method, whether it has been perfected or not,
provided it has been recorded by some means and has commercial
value.

trial includes a proceeding upon a plea of guilty.

uncorroborated testimony means testimony that is not
corroborated in some material particular by other evidence
implicating the accused person.

unlawful or unlawfully means without authorization, justification or
excuse.

unnecessary force means force that the user of such force knows
is unnecessary for and disproportionate to the occasion or that an
ordinary person, similarly circumstanced to the person using such
force, would regard as unnecessary for and disproportionate to the
occasion.

utter means using or dealing with, attempting to use or deal with or
attempting to induce any person to use, deal with or act upon, the
thing in question.

vagina means the internal and external female genitalia and
includes a surgically constructed vagina.

valuable security means a document that is the property of any
person and that is evidence of the ownership of property or of the
right to recover or receive property.
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vessel means every kind of vessel used in navigation.
writing includes:

(@) a seal, mark and sign that is capable of conveying meaning;
and

(b) data held in electronic form that is capable of being
transformed into a document.

wrongful act and like terms mean an act that is wrong by the
ordinary standards of the community; a lawful act may be a
wrongful act, but any act expressly declared to be lawful cannot be
a wrongful act.

2 Commission of offence

For the purposes of this Part, an offence is committed when a
person who possesses any mental element that may be prescribed
with respect to that offence does, makes or causes the act,
omission or event, or the series or combination of the same,
constituting the offence in circumstances where the act, omission or
event, or each of them, if there is more than one, is not authorized
or justified.

3 Division of offences

(1) Offences are of 3 kinds, namely, crimes, simple offences and
regulatory offences.

(2) A person charged with a crime cannot, unless otherwise stated, be
prosecuted or found guilty except upon indictment.

(3) Unless otherwise stated, a person guilty of a simple offence or a
regulatory offence may be found guilty summarily.

(4) An offence not otherwise designated is a simple offence.
4 Attempts to commit offences

(1) When a person, intending to commit an offence, begins to put his
intention into execution by means adapted to its fulfilment and
manifests his intention by some overt act, but does not fulfil his
intention to such an extent as to commit the offence, he is said to
attempt to commit the offence.

(2) It is immaterial, except so far as regards punishment, whether the
offender does all that is necessary on his part for completing the
commission of the offence, or whether the complete fulfilment of his
intention is prevented by circumstances independent of his will, or
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whether he desists of his own motion from the further prosecution
of his intention.

(3) It is immaterial that, by reason of circumstances not known to the
offender, it is impossible in fact to commit the offence.

(4) The same facts may constitute one offence and an attempt to
commit another offence.

Division 2 Presumptions

5 Innocence
Every accused person is presumed to be innocent until the contrary
Is proved.

6 Normality of mind
Every accused person is presumed to be of normal mind and to
have been of normal mind at any time that comes in question until
the contrary is proved.

7 Intoxication

(1) In all cases where intoxication may be regarded for the purposes of
determining whether a person is guilty or not guilty of an offence:

(@) it shall be presumed that, until the contrary is proved, the
intoxication was voluntary; and

(b) unless the intoxication was involuntary, it shall be presumed
evidentially that the accused person foresaw the natural and
probable consequences of his conduct.

(2) Itis hereby declared that the amendment effected by subsection (1)
applies to and in relation to all proceedings before a court in respect
of an offence committed on or after 1 January 1984, in which the
guestion of guilt has not been determined before that court before
the commencement of this Act, as if the amendment came into
operation on 1 January 1984.

8 Offences committed in prosecution of common purpose

(1)

When 2 or more persons form a common intention to prosecute an
unlawful purpose in conjunction with one another and in the
prosecution of such purpose an offence is committed by one or
some of them, the other or each of the others is presumed to have
aided or procured the perpetrator or perpetrators of the offence to
commit the offence unless he proves he did not foresee the
commission of that offence was a possible consequence of
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10

11

(@)

prosecuting that unlawful purpose.

Two or more persons form a common intention to prosecute an
unlawful purpose in conjunction with one another when they agree
to engage in or concur in engaging in any conduct that, if engaged
in, would involve them or some or one of them in the commission of
an offence or a tort.

Mode of execution different from that counselled

When a person counsels another to commit an offence and an
offence is committed by the person to whom the counsel is given
and because of it, but the offence committed is different from the
one counselled or is committed in a different way from the way
counselled, the person giving such counsel is presumed to have
counselled the offence committed unless he proves the conduct
giving rise to the offence committed was not foreseen by him as a
possible consequence of giving such counsel.

Death or grievous harm caused in the course of violence of
2 Or more persons

When a person dies or is found to be dead or to have suffered
grievous harm after 2 or more persons have used violence against
him or his person and it is proved that the death or grievous harm
was caused as the result or in the course of that violence, but the
evidence of the prosecution does not establish by whom it was
caused, each of them is presumed either to have caused or aided
the other or others to cause the death or grievous harm until the
contrary is proved if the violence used by him was of such a nature
that it was likely to have caused, in the case of death, death or
grievous harm or, in the case of grievous harm, grievous harm.

Power to impose domestic discipline

A person who may justifiably apply force to a child for the purposes
of discipline, management or control may delegate that power
either expressly or by implication to another person who has the
custody or control of the child either temporarily or permanently
and, where that other person is a school teacher of the child, it shall
be presumed that the power has been delegated unless it is
expressly withheld.

Criminal Code Act 11
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Division 4 Application of criminal law
Division 3 Parties to offences
12 Abettors and accessories before the fact

(1) When an offence is committed, the following persons also are
deemed to have taken part in committing the offence and may be
charged with actually committing it:

(a) every person who aids another in committing the offence;

(b) every person who does or omits to do any act for the purpose
of enabling or aiding another to commit the offence; and

(c) every person who counsels or procures another to commit the
offence.

(2) A person who counsels or procures another to commit an offence
may be charged with committing the offence or counselling or
procuring its commission.

(3) A finding of guilt of counselling or procuring the commission of an
offence entails the same consequences in all respects as a finding
of guilt of committing the offence.

13 Accessories after the fact

(1) A person who receives or assists another who, to his knowledge,
has committed an offence in order to enable him to escape
prosecution becomes an accessory after the fact to the offence.

(2) A wife may be an accessory after the fact to an offence committed
by her husband.

Division 4 Application of criminal law
14 Effect of changes in law

(1) A person cannot be found guilty of an offence unless the conduct
impugned would have constituted an offence under the law in force
when it occurred; nor unless that conduct also constitutes an
offence under the law in force when he is proceeded against for
that conduct.

(2) If the law in force when the conduct impugned occurred differs from
that in force at the time of the finding of guilt, the offender cannot be
punished to any greater extent than was authorized by the former
law or to any greater extent than is authorized by the latter law.
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15 Application of criminal laws

If a person is guilty of the conduct proscribed by any offence it is
immaterial that that conduct or some part of it did not occur in the
Territory if that conduct affected or was intended to affect the
peace, order or good government of the Territory.

16 Offences counselled or procured in the Territory to be
committed out of the Territory

(1) Any person who, in the Territory, counsels or procures another to
commit, at a place not in the Territory, an offence of such a nature
that the conduct giving rise to it is also an offence in the Territory
and that offence is in fact committed, is guilty of an offence of the
same kind and, subject to subsection (2), is liable to the same
punishment as if he had counselled or procured that other person to
engage in that conduct in the Territory and he had done so.

(2) A person found guilty under subsection (1) is not liable to greater
punishment than that to which the person who actually committed
the offence was liable under the law in force in the place where the
offence was committed.

(3) A prosecution cannot be instituted under subsection (1) except at
the request of the government of the state having jurisdiction in the
place where the offence so counselled or procured was committed.

Division 5 Effect of previous finding of guilt or acquittal
17 Definitions
In this Division:

similar offence means an offence in which the conduct therein
impugned is substantially the same as or includes the conduct
impugned in the offence to which it is said to be similar.

18 Defence of previous finding of guilt or acquittal

Subject to sections 19 and 20, it is a defence to a charge of any
offence to show that the accused person has already been found
guilty or acquitted of:

(a) the same offence;
(b) a similar offence;

(c) an offence of which he might be found guilty upon the trial of
the offence charged; or
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Division 1 General matters
(d) an offence upon the trial of which he could have been found

guilty of the offence charged.

19 Limitation of defence in relation to certain crimes
Where the act or omission is such that it causes death or grievous
harm to another, the accused person may be found guilty of the
offence of which he is guilty by reason of such death or grievous
harm notwithstanding that he has already been found guilty of some
other offence constituted by the act or omission.

20 Finding of guilt or acquittal of regulatory offence no defence
Subject to section 21, a finding of guilt for or an acquittal of a
regulatory offence shall not be a defence to a charge of a crime or a
simple offence.

21 Stay of vexatious, &c., proceedings
Notwithstanding anything contained in this Division, a judge or a
justice of the peace, in any proper case, may order that
proceedings brought before him be stayed on the ground that they
are vexatious or harassing and thereupon they shall be stayed.

Part Il Criminal responsibility

Division 1 General matters

22 Exclusion of regulatory offences
Except for sections 26(1)(c) and (d) (and sections 23 and 24 to the
extent necessary to give effect to section 26(1)(c) and (d)), 30(3)
and 38, this Part does not apply to regulatory offences.

23 Effect of authorization, justification or excuse
A person is not guilty of an offence if any act, omission or event
constituting that offence done, made or caused by him was
authorized, justified or excused.

24 Authorization, justification or excuse of event

Any event resulting from an act or omission that was authorized,
justified or excused is, accordingly, authorized, justified or excused.
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Division 3 Justification

25 Lawful act, &c., to be authorized or justified and authorized or
justified act to be lawful

An act, omission or event expressly declared to be lawful is either

authorized or justified and an act, omission or event expressly

declared to be authorized or justified is lawful.
Division 2 Authorization
26 Execution of law, &c.
(1) An act, omission or event is authorized if it is done, made or
caused:

(&) inthe exercise of a right granted or recognized by law;

(b) in execution of the law or in obedience to, or in conformity
with, the law;

(c) in obedience to the order of a competent authority whom the
person doing, making or causing it is bound by law to obey,
unless the order is manifestly unlawful; or

(d) subject to subsection (3), pursuant to authority, permission or
licence lawfully granted.

(2) Whether an order is or is not manifestly unlawful is a question of
law.
(3) A person cannot authorize or permit another to kill him or, except in
the case of medical treatment, to cause him grievous harm.
Division 3 Justification
27 Circumstances in which force not being such force as is likely

to cause death or grievous harm is justified

In the circumstances following, the application of force is justified
provided it is not unnecessary force and it is not intended and is not
such as is likely to cause death or grievous harm:

(@) to lawfully execute any sentence, process or warrant or make
any arrest;

(b) to prevent a person who is being or who has been lawfully
arrested from escaping or from being rescued;

(c) to prevent the continuance of a breach of the peace or a
renewal of it and to detain any person who is committing or
about to join in or to renew the breach of the peace for such
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(d)
()
(k)

(p)

(pa)

(@)

()

time as may be reasonably necessary in order to give him into
the custody of a police officer;

to suppress a riot;
to prevent the commission of an offence;

in the case of a person who is entitled by law to the
possession of moveable property, or a person acting by his
authority, and who attempts to take possession of it from a
person who neither claims right to it nor acts by the authority
of a person who claims right to it and the person in possession
resists him, to obtain possession of the property, provided he
does not intentionally do him bodily harm;

in the case of a parent or guardian of a child, or a person in
the place of such parent or guardian, to discipline, manage or
control such child;

to prevent a person reasonably believed to be attempting to,
or about to, kill himself, from killing himself;

in the case of the person in command of a ship on a voyage or
an aircraft on a flight, or a person acting by his authority, to
maintain good order and discipline on board the ship or
aircraft;

to assist a person to do any of the things aforesaid.

28 Circumstances in which force causing death or grievous harm
Is justified

In the circumstances following, the application of force that will or is
likely to kill or cause grievous harm is justified provided it is not
unnecessary force:

(@)

in the case of a police officer when lawfully attempting to
arrest or to assist with the arrest of a person whom he
reasonably believes to be a person who:

(i) unless arrested, may commit an offence punishable with
imprisonment for life;

(i)  bhas taken flight to avoid arrest; and

(iv) the person has been called upon by the police officer or
another police officer to surrender and has been allowed
a reasonable opportunity to do so;

Criminal Code Act
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(b) in the case of a police officer when attempting to prevent the

(€)

(d)

()

(9)

escape or the rescue of a person from lawful custody whom
he reasonably believes to be a person who, unless kept in
lawful custody, may commit an offence punishable with
imprisonment for life and provided the police officer first calls
upon the person attempting to escape or to rescue to
surrender or to desist and allows him a reasonable opportunity
to do so;

in the case of a prison officer when attempting to prevent the
escape or the rescue of a person from lawful custody and
provided the prison officer first calls upon the person
attempting to escape or to rescue to surrender or to desist and
allows him a reasonable opportunity to do so;

in the case of a police officer when attempting to suppress a
riot if all of the following apply:

(i) the officer has orally ordered the immediate dispersal of
persons who are riotously assembled (the "rioters") or
has attempted to give that order;

(i) the officer believes on reasonable grounds that, because
of the rioters' conduct:

(A) someone other than a rioter is in danger of death or
grievous harm; or

(B) an offence in relation to property punishable with
imprisonment for life is being committed,;

(i) if it is practicable to do so — the officer attempts to stop
the conduct and gives the rioters a reasonable
opportunity to stop the conduct;

in the case of a police officer, or a person acting by his
authority, when attempting to prevent a person committing or
continuing the commission of an offence of such a nature as
to cause the person using the force reasonable apprehension
that death or grievous harm to another will result;

in the case of a person in command of a ship or an aircraft, or
a person acting by his authority or any person on board such
ship or aircraft, when attempting to prevent a person
committing or continuing the commission of an offence of such
a nature as to cause the person using the force reasonable
apprehension that death or grievous harm will result.

Criminal Code Act
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29 Defensive conduct justified

(1)

(@)

3)

(4)

Defensive conduct is justified and a person who does, makes or
causes an act, omission or event by engaging in defensive conduct
is not criminally responsible for the act, omission or event.

A person engages in defensive conduct only if:
(@) the person believes that the conduct is necessary:
(i) to defend himself or herself or another person;

(i) to prevent or terminate the unlawful deprivation of his or
her or another person's personal liberty;

(iif) to protect property in the person's possession or control
from unlawful appropriation, destruction, damage or
interference;

(iv) to prevent trespass to land or premises occupied by or in
the control of the person;

(v) to remove a trespasser from land or premises occupied
by or in the control of the person; or

(vi) to assist a person in possession or control of property to
protect that property or to assist a person occupying or
in control of land or premises to prevent trespass to or
remove a trespasser from that land or premises; and

(b) the conduct is a reasonable response in the circumstances as
the person reasonably perceives them.

A person does not engage in defensive conduct if the conduct
involves the use of force intended to cause death or grievous harm:

(a) to protect property; or
(b) to prevent trespass or remove a trespasser.

For the purposes of subsections (2) and (3), a person trespasses if
he or she enters or remains on land or premises:

(@) with intent to commit an offence; or

(b) in circumstances where the entry on to or remaining on the
land or premises constitutes an offence.
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(6)

(7)

A person does not engage in defensive conduct if:

(@ he or she is responding to the lawful conduct of another
person; and

(b) he or she knows that the other person's conduct is lawful.

Nothing in subsection (5) is to be taken to prevent a person from
engaging in defensive conduct in circumstances where the other
person's conduct is lawful merely because he or she would be
excused from criminal responsibility for that conduct.

Sections 31 and 32 do not apply in relation to defensive conduct.

Division 4 Excuse

30

31

(1)

(@)

3)

(4)

(1)

(@)

Ignorance of law: bona fide claim of right, &c.

Subject to subsections (2) and (3), ignorance of the law does not
afford an excuse unless knowledge of the law by the offender is
expressly declared to be an element of the offence.

A person is excused from criminal responsibility for an act or
omission done or made with respect to, or for an event caused to,
property in the exercise of an honest claim of right and without
intention to defraud.

A person is excused from criminal responsibility for an act, omission
or event done, made or caused in contravention of a statutory
instrument if, at the time of doing, making or causing it, the statutory
instrument was not known to him and had not been published or
otherwise reasonably made available or known to the public or
those persons likely to be affected by it.

For the purposes of subsection (3), published means published in
the Gazette or notified in the Gazette as having been made.

Unwilled act, &c., and accident

A person is excused from criminal responsibility for an act, omission
or event unless it was intended or foreseen by him as a possible
consequence of his conduct.

A person who does not intend a particular act, omission or event,
but foresees it as a possible consequence of his conduct, and that
particular act, omission or event occurs, is excused from criminal
responsibility for it if, in all the circumstances, including the chance
of it occurring and its nature, an ordinary person similarly
circumstanced and having such foresight would have proceeded
with that conduct.
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32

33

34

3)

(1)

(@)

This section does not apply to a crime defined by section 154
or 155.

Mistake of fact

A person who does, makes or causes an act, omission or event
under an honest and reasonable, but mistaken, belief in the
existence of any state of things is not criminally responsible for it to
any greater extent than if the real state of things had been such as
he believed to exist.

Sudden and extraordinary emergency

Subject to the express provisions of this Code relating to self-
defence, provocation, duress and coercion, a person is excused
from criminal responsibility for an act or omission done or made
under such circumstances of sudden and extraordinary emergency
that an ordinary person similarly circumstanced would have acted in
the same or a similar way; and he is excused from criminal
responsibility for an event resulting from such act or omission.

Provocation, &c.

A person is excused from criminal responsibility for an act or its
event if the act was committed because of provocation upon the
person or the property of the person who gave him that provocation
provided:

(@) he had not incited the provocation;

(b) he was deprived by the provocation of the power of
self-control;

(c) he acted on the sudden and before there was time for his
passion to cool;

(d) an ordinary person similarly circumstanced would have acted
in the same or a similar way;

(e) the act was not intended and was not such as was likely to
cause death or grievous harm; and

(f) the act did not cause death or grievous harm.

When a person who has unlawfully killed another under
circumstances that, but for this subsection, would have constituted
murder, did the act that caused death because of provocation and
to the person who gave him that provocation, he is excused from
criminal responsibility for murder and is guilty of manslaughter only
provided:
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37

38

3)

(1)

(@)

(1)

(@)

(@) he had not incited the provocation;

(b) he was deprived by the provocation of the power of
self-control;

(c) he acted on the sudden and before there was time for his
passion to cool; and

(d) an ordinary person similarly circumstanced would have acted
in the same or a similar way.

A person is excused from criminal responsibility for the use of such
force as was reasonably necessary to prevent the repetition of a
wrongful act or insult as to be provocation for him provided:

(@) he had not incited the wrongful act or insult;

(b) an ordinary person similarly circumstanced would have acted
in the same or a similar way;

(c) the force used was not intended and was not such as was
likely to cause death or grievous harm; and

(d) the force used did not cause death or grievous harm.
Diminished responsibility

If a person who has unlawfully killed another under circumstances
that, but for this section, would have constituted murder, was at the
time of doing the act or making the omission that caused death, in
such a state of abnormality of mind as substantially to impair his
capacity to understand what he was doing or his capacity to control
his actions or his capacity to know that he ought not do the act,
make the omission or cause that event, he is excused from criminal
responsibility for murder and is guilty of manslaughter only.

For subsection (1), the person is presumed to be of normal mind
and to have been of normal mind at any time that comes in
question unless the contrary is proved.

Immature age

A person under the age of 10 years is excused from criminal
responsibility for an act, omission or event.

A person under the age of 14 years is excused from criminal
responsibility for an act, omission or event unless it is proved that at
the time of doing the act, making the omission or causing the event
he had capacity to know that he ought not to do the act, make the
omission or cause the event.

Criminal Code Act 21



Part Il

Division 4

Criminal responsibility
Excuse

39

40

41

(1)

(@)

(1)

(@)

Judicial officers

Except as expressly provided by this Code, a judicial officer is
excused from criminal responsibility for anything done or omitted to
be done by him in the exercise of his judicial functions although the
act done is in excess of his judicial authority or although he is
bound to do the act omitted to be done.

Duress

A person is excused from criminal responsibility for an act, omission
or event if it was done, made or caused because of duress
provided:

(@) he believed the person making the threat was in a position to
execute the threat;

(b) he believed there was no other way he could ensure the threat
was not executed;

(c) an ordinary person similarly circumstanced would have acted
in the same or a similar way; and

(d) he reported the threat to a police officer as soon as was
reasonably practicable, unless the nature of the threat was
such that an ordinary person similarly circumstanced would
not have reported that threat.

The excuse referred to in subsection (1) does not extend to an act,
omission or event that would constitute murder, manslaughter or a
crime of which grievous harm or an intention to cause such harm is
an element; nor to a person who has rendered himself liable to
have such a threat made to him by having entered into an
association or conspiracy that has as any of its objects the doing of
a wrongful act.

Coercion

When a person who has unlawfully killed another under
circumstances that, but for this subsection, would have constituted
murder, did the act or made the omission that caused death
because of coercion of such a nature that it would have caused an
ordinary person similarly circumstanced to have acted in the same
or a similar way, he is excused from criminal responsibility for
murder and is guilty of manslaughter only.

The excuse referred to in subsection (1) does not extend to a
person who has rendered himself liable to have such coercion
applied to him by having entered into an association or conspiracy
that has as any of its objects the doing of a wrongful act.
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43

Part I1A

Division

43A

Liability of husband or wife for offences committed by either
with respect to the other's property

When a husband and wife are living together, each of them is
excused from criminal responsibility for an act or omission done or
made with respect to, or for an event caused to, the property of the
other, except in the case of an offence where an intention to injure
or defraud some other person is an element and except when
leaving or deserting, or when about to leave or desert, the other.

Damage to property

A person is excused from criminal responsibility for damage caused
to property by the use of such force as was reasonably necessary
for the purpose of defending or protecting himself, or any other
person, or any property, from injury that he believed, on reasonable
grounds, was imminent, provided an ordinary person similarly
circumstanced would have acted in the same or a similar way.

Mental impairment and unfitness to be tried

1 Preliminary
Definitions

In this Part:

appropriate person means:

(@) in relation to an accused person or supervised person who is
detained or in custody in, or receives treatment, services or
assistance in, at or from, an approved treatment facility or an
approved temporary treatment facility within the meaning of
the Mental Health and Related Services Act — the chief
executive officer of the Department of Health and Community
Services;

(b) in relation to an accused person or supervised person who is
detained or in custody in, or receives treatment, services or
assistance in, at or from, a prescribed person, organisation or
facility or a person, organisation or facility who or which is a
member of a class of prescribed persons, organisations or
facilities — the chief executive officer of the Department of
Health and Community Services;
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(c) inrelation to a person who is a represented person within the
meaning of the Adult Guardianship Act — the chief executive
officer of the Department of Health and Community Services;
or

(d) in relation to a person who is held in custody in a prison or is
under the supervision of a parole officer within the meaning of
the Parole of Prisoners Act — the chief executive officer of the
Department of Justice.

chief executive officer has the same meaning as in the Public
Sector Employment and Management Act.

committal proceeding means proceedings to determine whether
or not to commit a person to trial under Part V of the Justices Act.

court means the Supreme Court.

custodial supervision order means a supervision order referred
to in section 43ZA(1)(a).

expert means a person who holds a qualification or has experience
or expertise that is relevant to the mental impairment, condition or
disability of an accused person or a supervised person.

investigation means an investigation into the fithess of an accused
person to stand trial conducted under Division 3.

mental illness means an underlying pathological infirmity of the
mind, whether of long or short duration and whether permanent or
temporary, but does not include a condition that results from the
reaction of a healthy mind to extraordinary stimuli (although such a
condition may be evidence of a mental illness if it involves some
abnormality and is prone to recur).

mental impairment includes senility, intellectual disability, mental
illness, brain damage and involuntary intoxication.

next of kin, in relation to a person, means the person's parent,
spouse or de facto partner, sibling or child or any other person who
Is the person's primary carer.

non-custodial supervision order means a supervision order
referred to in section 43ZA(1)(b).

prison means a prison or a police prison within the meaning of the
Prisons (Correctional Services) Act.

special hearing means a hearing conducted under Division 4.
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supervised person means a person who is the subject of a
supervision order.

supervision order means a custodial supervision order or a
non-custodial supervision order made by a court under Division 5.

victim means a person who suffered injury, loss or damage as a
direct result of an offence or conduct that would, but for the mental
impairment or unfitness to be tried of the person who carried out the
conduct, have constituted an offence.

Meaning of supervised person in Divisions 6 and 7
In Divisions 6 and 7:

supervised person means the person the supervision of whom is
the subject of a hearing referred to in those Divisions.

Division 2 Mental impairment

43C

43D

(1)

(2)

(1)

(@)

Defence of mental impairment

The defence of mental impairment is established if the court finds
that a person charged with an offence was, at the time of carrying
out the conduct constituting the offence, suffering from a mental
impairment and as a consequence of that impairment:

(@) he or she did not know the nature and quality of the conduct;

(b) he or she did not know that the conduct was wrong (that is he
or she could not reason with a moderate degree of sense and
composure about whether the conduct, as perceived by
reasonable people, was wrong); or

(c) he or she was not able to control his or her actions.

If the defence of mental impairment is established, the person must
be found not guilty because of mental impairment.

Presumption of competence and burden of proof

A person is presumed not to have been suffering a mental
impairment unless the contrary is proved.

The party raising the defence of mental impairment bears the onus
of rebutting the presumption specified in subsection (1).
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43E

43F

43G

(1)

(2)

3)

(4)

(1)

(@)

Standard of proof

The question of whether a person was suffering from a mental
impairment having the effect specified in section 43C(1)(a), (b)
or (c) is a question of fact to be determined by a jury on the balance
of probabilities.

Who may raise defence and when may defence be raised and
considered?

The defence of mental impairment may be raised:

(@) by the defence at any time during the trial,

(b) by the court on application by the prosecution; or
(c) by the court on its own initiative.

If the defence of mental impairment is raised during the trial, the
issues relating to establishing the defence are to be separately
tried.

If the defence of mental impairment arises during a committal
proceeding, the question is to be reserved for consideration by the
court during the trial of the accused person.

A committal proceeding is not to be discontinued and the accused
person discharged only because the defence of mental impairment
has been raised during the committal proceeding.

Hearing of question of mental impairment by court etc.

If the defence of mental impairment is raised during the trial, the
court:

(@) must hear the evidence and representations as to the accused
person's mental competence produced by the parties; and

(b) on application by the defence or the prosecution or on its own
initiative — may require the accused person to be examined by
a psychiatrist or other appropriate expert and the results of the
examination to be reported to the court.

After the evidence has concluded and the parties have addressed
the jury, the Judge must direct the jury to consider:

(a) the question of mental impairment and determine whether on
the balance of probabilities the defence of mental impairment
is established; and
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43H

43|

3)

(1)

(@)

3)

(b) whether the evidence establishes the elements of the offence
the accused person is charged with, or an offence that the
accused person may be found alternatively guilty of, beyond
reasonable doubt,

and to determine whether the accused person:
(c) is not guilty of the offence charged;

(d) is not guilty of the offence charged because of his or her
mental impairment; or

(e) committed the offence charged or an offence that he or she
may be found alternatively guilty of.

In directing the jury, the Judge must explain to the jury the findings
that it may make and the consequences of the findings in law and
otherwise.

Plea of not guilty by reason of mental impairment may be
accepted

If the parties to a prosecution of an offence agree, the court may, at
any time during the trial of the offence, accept a plea and record a
finding of not guilty of the offence because of mental impairment.

Effect of findings under this Division

If an accused person is found not guilty of the offence charged, the
court must discharge the accused person.

If an accused person is found not guilty because of mental
impairment, the court must:

(@) declare that the accused person is liable to supervision under
Division 5; or

(b) order that the accused person be released unconditionally.

If the court makes a declaration under subsection (2)(a), the court
may also make the interim orders it considers just, including one or
more of the following orders:

(@) an order for the bail of the accused person;

(b) an order that the accused person be remanded in custody
(whether in a prison or other appropriate place);

(c) an order for the examination of the accused person by a
psychiatrist or other appropriate expert;
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(d) if the court makes an order referred to in paragraph (c) — an
order that a report of the results of the examination be
produced before the court.

(4) If an accused person is found guilty of the offence charged or an
offence that he or she may be found guilty alternatively of, the court
must record the jury's verdict and proceed to deal with the
conviction and sentencing of the accused person in the normal way.

Division 3 Unfitness to stand trial
43J When is a person unfit to stand trial?

(1) A person charged with an offence is unfit to stand trial if the person
is:

(@) unable to understand the nature of the charge against him or
her;

(b) unable to plead to the charge and to exercise the right of
challenge;

(c) unable to understand the nature of the trial (that is that a trial
is an inquiry as to whether the person committed the offence);

(d) unable to follow the course of the proceedings;

(e) unable to understand the substantial effect of any evidence
that may be given in support of the prosecution; or

() unable to give instructions to his or her legal counsel.

(2) A person is not unfit to stand trial only because he or she suffers
from memory loss.

43K Presumption of fitness to stand trial and burden of proof

(1) A person is presumed to be fit to stand trial.

(2) The presumption of fitness to stand trial is rebutted only if it is
established by an investigation under this Division that the person is
unfit to stand trial.

(3) If the question of a person's fithess to stand trial is raised by the
prosecution or the defence, the party raising the question bears the
onus of rebutting the presumption of fitness.

(4) If the question of a person's fitness to stand trial is raised by the

court, the prosecution has carriage of the matter and no party bears
the onus of rebutting the presumption of fitness.
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43L

43M

43N

(1)

(@)

(1)

(2)

3)

(4)

Standard of proof

The question of whether a person is fit to stand trial is a question of
fact to be determined by a jury on the balance of probabilities.

Committal proceedings

If the question of an accused person's fitness to stand trial arises at
a committal proceeding:

(a) the accused person is not to be discharged only because the
guestion has been raised during the committal proceeding;

(b) the committal proceeding is to be completed in accordance
with the Justices Act (whether or not sections 106 and 110 of
that Act are complied with); and

(c) if the accused person is committed for trial — the question is to
be reserved for consideration by the court during the trial of
the accused person.

In the event of an inconsistency between Part V of the Justices Act
and this section, this section prevails to the extent of the
inconsistency.

Institution of investigation of fitness of accused person

The question of whether an accused person is fit to stand trial may
be raised in the court by the prosecution or the defence, or by the
court, at any time after the presentation of the indictment.

The court must order an investigation into the fitness of the accused
person to stand trial if:

(@) the question of fithess was reserved during the committal
proceedings; or

(b) the Judge is satisfied that there are reasonable grounds on
which to question the accused person's fitness to stand trial.

If the court makes an order for an investigation into the fitness of
the accused person after the trial has commenced, the court may
adjourn or discontinue the trial and conduct an investigation.

The question of the fitness of an accused person to stand trial may
be raised more than once in the same proceeding.
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430 Court may make interim orders

Before or at the time the court makes an order under

section 43N(2) for an investigation, the court may also make the

interim orders it considers just, including one or more of the
following orders:

(@) an order for the bail of the accused person;

(b) an order that the accused person be remanded in custody
(whether in a prison or other appropriate place);

(c) an order that any reports relating to the fitness of the accused
person to stand trial held by the prosecution or defence be
produced before the court;

(d) an order that the accused person undergo an examination by
a psychiatrist or other appropriate expert and that a report of
the results of the examination be given to the court.

43P Procedure for conduct of investigation

(1) At the commencement of the investigation, the Judge must explain
to the jury:

(@) the reason for the investigation;

(b) the findings that may be made and the consequences of those
findings in law and otherwise; and

(c) the standard of proof required to establish whether the
accused person is fit for trial.

(2) The court must hear the relevant evidence and submissions relating
to the question of fitness of the accused person put to the court by
the prosecution and the defence.

(3) If the Judge considers that it is in the interests of justice to do so,

the court may:
(@) call evidence on its own initiative;

(b) require the accused person to undergo an examination by a
psychiatrist or other appropriate expert; and

(c) require the results of an examination referred to in
paragraph (b) to be produced before the court.
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43Q

43R

(1)

(@)

3)

(4)

(5)

(6)

Finding that accused person fit to stand trial

If the jury finds that the accused is fit to stand trial, the trial of the
accused person for committing the offence he or she is charged
with is to proceed in the normal way.

Procedure if accused person found unfit to stand trial after
conduct of investigation

If the jury finds that the accused person is unfit to stand trial, the
Judge must determine whether there is a reasonable prospect that
the accused person might, within 12 months, regain the necessary
capacity to stand trial.

In making his or her determination under subsection (1), the Judge:
(@) may call evidence on his or her own initiative; and

(b) must refer to all relevant evidence and make the determination
on the balance of probabilities.

If the Judge determines that it is not likely that the accused will
become fit to stand trial within 12 months, the court must hold a
special hearing within 3 months after the date of the Judge's
determination.

If the Judge determines that there is a reasonable prospect that the
accused person might become fit for trial within 12 months, the
Judge must adjourn the matter of the fithess of the accused person
to be tried for the period, not exceeding 12 months, within which the
Judge considers that the accused person might become fit.

If the matter is adjourned under subsection (4), the Judge may
make the interim orders he or she considers just, including one or
more of the following orders:

(@) an order for the bail of the accused person;

(b) an order that the accused person is remanded in custody
(whether in a prison or another appropriate place) during the
adjournment.

The Judge must not make an order under subsection (5) remanding
the accused person in custody in a prison unless the Judge is
satisfied that there is no practicable alternative given the
circumstances of the accused person.
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43S

(7)

(8)

(9)

(10)

(11)

(12)

On the expiry of the adjournment, the accused person is presumed
to be fit to stand trial unless a party or the court raises a real and
substantive question as to the accused person's fithess to stand
trial.

Where the accused person is presumed to be fit, the trial of the
accused person for committing the offence he or she is charged
with is to proceed in the normal way.

Where a real and substantial question as to the accused person's
fitness has been raised in accordance with subsection (7), the court
must:

(a) if the adjournment was for less than 12 months — adjourn the
matter for a further period that, when added together with the
first period of adjournment, does not exceed 12 months; or

(b) hold a special hearing within 3 months after the date the
adjournment expires.

If the Judge further adjourns the matter under subsection (9)(a), he
or she may vary an order made under subsection (5) in respect of
the accused person or make any other orders referred to in
subsection (5) as he considers just (and, in doing so, must comply
with subsection (6)).

On the expiry of an adjournment under subsection (9)(a),
subsections (7), (8), (9) and (10) apply with the necessary changes
as if a reference to an adjournment in those subsections were a
reference to a further adjournment under subsection (9)(a).

A matter may be adjourned more than once under subsection (9)(a)
but the total period of adjournment of a matter under this section is
not to exceed 12 months.

Abridgement of adjournment under section 43R

Where the court has made an order under section 43R(4) or (9)(a)
adjourning the matter of the fitness of an accused person to be
tried, the accused person or the Director of Public Prosecutions
may at any time during the adjournment apply to the court for either
of the following orders:

(a) if the accused person or the Director of Public Prosecutions
considers that the accused person has become fit to stand
trial — an order that the trial of the accused person for
committing the offence he or she is charged with is to proceed
in the normal way;
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43U

(1)

(2)

(1)

(@)

(b) if the accused person or the Director of Public Prosecutions
considers that the accused person will not become fit to stand
trial by the end of the 12 month period referred to in
section 43R — an order to hold a special hearing within
3 months after the date the order is made.

Finding that accused person unfit to stand trial by agreement

If, at any time before or during the trial of an offence, the parties to
the prosecution of the offence agree that the accused person is
unfit to stand trial, the court may dispense with an investigation into
the fitness of the accused person to stand trial and record a finding
that the accused person is unfit to stand trial.

If the court records a finding under subsection (1), section 43R
applies in relation to the accused person the subject of the finding
as if a reference to an accused person in section 43R were a
reference to an accused person referred to in subsection (1).

Extension of period for holding special hearing

The Court may, on application or on its own initiative, extend, by not
more than 3 months, the period within which a special hearing is to
be held under section 43R (including as applied by section 43T)
or 43S.

There is no limit to the number of extensions that the court may
make under subsection (1).

Division 4 Special hearings

43V

(1)

(@)

Purpose of special hearings

A special hearing is to determine, on the evidence available,
whether an accused person who is found not fit to stand trial:

(@) is not guilty of the offence he or she is charged with;

(b) is not guilty of the offence he or she is charged with because
of his or her mental impairment; or

(c) committed the offence he or she is charged with or an offence
available as an alternative to the offence charged.

To make a finding under subsection (1)(c), the jury must be
satisfied beyond reasonable doubt, on the evidence available, that
the accused person committed the offence charged or an offence
available as an alternative to the offence.
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43W Procedure for conduct of special hearing
(1) A special hearing is to be conducted as nearly as possible as if it
were a criminal trial.
(2) At a special hearing:

(@) the accused person is taken to plead not guilty;

(b) the accused person's legal representative (if any) may
exercise the accused person's right of challenge;

(c) the accused person may raise any defence (including the
defence of mental impairment) that he or she could raise at a
criminal trial;

(d) the rules of evidence apply;

(e) the accused person may give evidence; and

() any alternative finding of guilt that would be available for a jury
at a criminal trial is available to the jury at the special hearing.

(3) The Judge must explain to the jury:

(@) that a real and substantial question has been raised as to the
accused person's fitness to be tried;

(b) the meaning of being unfit to stand trial;

(c) the purpose of the special hearing, the findings that are
available to the jury and the consequences of the findings at
law and otherwise; and

(d) the standard of proof required for the findings.

43X Findings at special hearing
(1) If the jury at a special hearing finds the accused person is not guilty

of the offence, the finding is taken to be a finding of not guilty at a

criminal trial and the court must discharge the accused person.

(2) If the jury at a special hearing finds the accused person is not guilty

because of mental impairment, the finding is taken to be a finding of
not guilty because of mental impairment at a criminal trial and the
court must:

(a) declare that the accused person is liable to supervision under
Division 5; or

(b) order that the accused person be released unconditionally.
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(3) If the jury at a special hearing finds, on the evidence available, that
the accused person committed the offence charged or an offence
available as an alternative to the offence charged, the finding:

(@) is taken to be a qualified finding of guilt and does not
constitute a basis in law for a finding of guilt of the offence to
which the finding relates;

(b) constitutes a bar to further prosecution in respect to the same
conduct and circumstances; and

(c) is subject to appeal in the same manner as if it were a finding
of guilt at a criminal trial,

and the court must declare that the accused person is liable to

supervision under Division 5 or discharge the accused person

unconditionally.
43Y Interim orders pending supervision

If the court makes a declaration under section 43X(2)(a) or (3), the

court may make the interim orders pending the supervision order it

considers just, including one or more of the following orders:

(@) an order for the bail of the accused person;

(b) an order that the accused person is to be remanded in
custody (whether in a prison or another appropriate place)
until the supervision order is made;

(c) an order that the accused person undergo an examination by
a psychiatrist or other appropriate expert;

(d) if the court makes an order referred to in paragraph (c) — an
order that a report of the results of the examination be
produced before the court.

Division 5 Supervision orders
4372 When supervision orders are made

The court must make a supervision order under this Division in
respect of a person if:

(@) the court declares under section 431(2)(a) or 43X(2)(a) or (3)
that the person is liable to supervision; or

(b) the Court of Criminal Appeal remits a matter to the court under
section 412A(3) for the making of a supervision order in
respect of the person.
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43ZA Nature of supervision orders

(1) A supervision order may, subject to the conditions the court

considers appropriate and specifies in the order:
(@) if it is a custodial supervision order — commit the accused
person to custody:
(i)  subject to subsection (2) — in a prison; or
(i)  subject to subsection (3) — in any other appropriate
place; or
(b) if it is a non-custodial supervision order — release the accused
person.

(2) The court must not make a custodial supervision order committing
the accused person to custody in a prison unless it is satisfied that
there is no practicable alternative given the circumstances of the
person.

(3) The court must not make a supervision order:

(@) committing the accused person to custody in an appropriate
place; or

(b) providing for the accused person to receive treatment or other
services in, at or from an appropriate place,

unless the court has received a certificate from the chief executive

officer of the Department of Health and Community Services stating

that facilities or services are available in that place for the custody,

care or treatment of the person.

43ZB Appeals against supervision orders

(1) A supervision order (including a supervision order varied under
section 43ZD or 43ZE) is subject to the same rights of appeal as a
sentence.

(2) In addition to appeals referred to in subsection (1), the chief

executive officer of the Department of Health and Community
Services may appeal to the Court of Criminal Appeal against a
supervision order if he or she considers that:

(a) a different supervision order should have been made; and

(b) an appeal should be brought in the public interest.
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(3) On an appeal under subsection (2), the Court of Criminal Appeal
may confirm the supervision order or quash the supervision order
and make another supervision order in substitution for it.

43ZC Term of supervision order
Subject to sections 43ZD, 43ZE and 43ZG, a supervision order is
for an indefinite term.

43ZD Variation or revocation of supervision order

(1) Any of the following persons may apply to the court for an order

varying or revoking a supervision order:

(@) the Director of Public Prosecutions;

(b) the supervised person;

(c) a person having the custody, care, control or supervision of
the supervised person;

(d) any other person who has an interest that the court recognises
as proper for the purposes of making the application.

(2) A person who makes an application under subsection (1) must give
notice of the application at least 14 days before the hearing of the
application to:

(@) the Director of Public Prosecutions;

(b) the supervised person;

(c) the next of kin (if any) of the supervised person; and

(d) a person having the custody, care, control or supervision of
the supervised person.

(3) If, on an application to vary or revoke a supervision order by the
supervised person, the court refuses the application, the supervised
person must not make another application within 12 months after
the date of the court's refusal or any other period (which may be
lesser or greater) the court fixes.

(4) On hearing the application, the court may:

(@) confirm the supervision order the subject of the application;
(b) if the application is for an order revoking the supervision order:

(i) revoke the supervision order and release the supervised
person unconditionally; or
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43ZE

(1)

(@)

3)

(4)

()

(i)  vary the conditions of the supervision order; or
(c) if the application is for an order varying the supervision order:
(i) vary the conditions of the supervision order;

(i) where the supervision order is a non-custodial
supervision order — vary the supervision order to a
custodial supervision order; or

(i) where the supervision order is a custodial supervision
order — vary the supervision order to a non-custodial
supervision order.

Urgent variation of non-custodial supervision order

If it appears to the Director of Public Prosecutions that a supervised
person who is subject to a non-custodial supervision order is not
complying or is not likely to comply with the supervision order and,
because of that, the supervision order should be varied urgently,
the Director of Public Prosecutions may make an urgent application
to the court for an order varying the supervision order.

In making an application under subsection (1):

(@) the Director of Public Prosecutions may give notice of the
application to one or more of the persons specified in
section 43ZD(2) and the notice he or she gives may be less
than the 14 days required under that subsection; and

(b) the Director of Public Prosecutions may make the application
orally by telephone or in writing by facsimile or any other
available electronic means of communication.

If the supervised person fails to appear at the hearing of the
application, the court must issue a warrant for the apprehension
and arrest of the supervised person.

On hearing the application, the court may:
(@) confirm the non-custodial supervision order;
(b) vary the conditions of the non-custodial supervision order; or

(c) vary the non-custodial supervision order to a custodial
supervision order and impose the conditions on the custodial
supervision order that the court considers appropriate.

If the court makes an order under subsection (4)(c) varying the
supervision order to a custodial supervision order:
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43ZF

437G

(1)

(@)

3)

(1)

(@) unless the term fixed under section 43ZG in respect of the
supervision order has expired, that period continues to apply
in respect of the custodial supervision order; or

(b) if the term referred to in paragraph (a) has expired — the court
must fix the term it considers appropriate during which the
supervision order as varied is to be in force and specify the
term in the supervision order (and section 43ZG applies to and
in relation to the supervision order as varied as if that term
were a term fixed under section 43Z2G(1)).

Emergency power of apprehension

If a member of the Police Force suspects on reasonable grounds
that:

(@) a supervised person is failing or has failed to comply with the
supervision order to which he or she is subject (including a
supervision order that has just been varied);

(b) the safety of a supervised person is at risk unless the
supervised person is apprehended; or

(c) the safety of the public is at risk if a supervised person is not
apprehended,

the member may apprehend the supervised person.

A supervised person who is apprehended under subsection (1)
must be detained:

(a) if the supervised person is subject to a custodial supervision
order — in the place where he or she is committed to custody
under the supervision order; or

(b) if the supervised person is subject to a non-custodial
supervision order — in an appropriate place (which would, if
there is no practicable alternative in the circumstances, be a
prison or a police station).

If a supervised person who is apprehended under subsection (1) is
subject to a non-custodial supervision order, an application for an
order varying the non-custodial supervision order is to be made to
the court under section 43ZD or 43ZE.

Limiting of term of supervision orders

When the court makes a supervision order, the court must fix a
term in accordance with subsection (2), (3) or (4) that is appropriate
for the offence concerned and specify the term in the order.
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(@)

3)

(4)

()

(6)

(7)

Subject to subsections (3) and (4), the term fixed under
subsection (1) is to be equivalent to the period of imprisonment or
supervision (or aggregate period of imprisonment and supervision)
that would, in the court's opinion, have been the appropriate
sentence to impose on the supervised person if he or she had been
found guilty of the offence charged.

If:

(@) the offence charged carries a mandatory penalty of life
imprisonment; or

(b) the court is of the view that life imprisonment would have been
an appropriate penalty for the offence charged,

the court must fix the period it would have set as the non-parole
period for the offence under the Sentencing Act if the supervised
person had been found guilty of the offence charged as the term
under subsection (1).

If the supervised person was charged with the commission of
multiple offences, the court must fix the term under subsection (1)
by reference to the offence carrying the longest maximum period of
imprisonment.

At least 3 months (but not more than 6 months) before the expiry of
the term fixed under subsection (1) in respect of a supervision
order, the court must conduct a review to determine whether to
release the supervised person the subject of the supervision order
from it.

On completing the review under subsection (5), unless the court
considers that the safety of the supervised person or the public will
or is likely to be seriously at risk if the supervised person is
released, the court must release the supervised person
unconditionally.

If the court considers that the safety of the supervised person or the
public will or is likely to be seriously at risk if the supervised person
is released unconditionally, the court must:

(@) confirm the supervision order;

(b) vary the conditions of the supervision order (including, if the
supervision order is a custodial supervision order, the place of
custody where the supervised person is detained);

Criminal Code Act 40



Part 1A Mental impairment and unfitness to be tried
Division 5 Supervision orders

(c) if the supervision order is a non-custodial order — vary the
supervision order to a custodial supervision order and impose
the conditions on the order that the court considers
appropriate; or

(d) if the supervision order is a custodial order — vary the
supervision order to a non-custodial order and impose the
conditions on the order that the court considers appropriate.

43ZH Periodic review of supervision orders

(1) After considering a report submitted by an appropriate person
under section 43ZK, if the court considers it is appropriate, the court
may conduct a review to determine whether the supervised person
the subject of the report may be released from the supervision
order.

(2) On completing the review of a custodial supervision order, the court
must:

(@) vary the supervision order to a non-custodial supervision order
unless satisfied on the evidence available that the safety of
the supervised person or the public will be seriously at risk if
the person is released on a non-custodial supervision order; or

(b) if the court is satisfied on the evidence available that the
safety of the supervised person or the public will be seriously
at risk if the person is released on a non-custodial supervision
order:

(i) confirm the order; or
(i) vary the conditions of the order, including the place of
custody where the supervised person is detained.
(3) On completing the review of a non-custodial supervision order, the

court may:
(@) confirm the order;
(b) vary the conditions of the order;

(c) vary the supervision order to a custodial supervision order and
impose the conditions on the order the court considers
appropriate; or

(d) revoke the order and release the supervised person
unconditionally.
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(1)

(@)

3)

(4)

()

(6)

Right of persons to appear at hearings under this Division

Subject to subsection (2), a person who is or is likely to be the
subject of a supervision order has a right to appear before the court
at a hearing of an application for an order making, varying or
revoking the supervision order or of a review of the supervision
order under this Division.

If the person who is or is likely to be the subject of the supervision
order does not appear before the court, the court must satisfy itself
that:

(@) the person has been informed of his or her right to appear but
has elected not to appear; or

(b) appearing before the court would be detrimental to the
person's health.

Subsection (2) does not apply to the hearing of an urgent
application for an order varying a non-custodial supervision order
under section 43ZE.

The Director of Public Prosecutions may appear before the court at
a hearing referred to in subsection (1).

The court may give leave to a person who it considers has a proper
interest in the matter the subject of a hearing referred to in
subsection (1) to appear before the court at the hearing.

A person who is entitled to appear before the court under this
section is a party to the matter in which he or she appears and is
entitled to be legally represented.

Division 6 Reports

437J

(1)

Court to receive report on condition of accused persons
declared liable to supervision

If the court declares under Division 2 or 4 that an accused person is
liable to supervision, the appropriate person must, within 30 days
after the date of the declaration or the longer period (if any) agreed
to by the court, prepare and submit a report to the court on the
mental impairment, condition or disability of the accused person
that is the reason he or she was found to be not guilty of the
offence charged because of mental impairment or to be unfit to
stand trial.
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(@)

(1)

(@)

(1)

A report referred to in subsection (1) is to contain:

(@) a diagnosis and prognosis of the accused person's mental
impairment, condition or disability;

(b) details of the accused person's response to any treatment,
therapy or counselling he or she is receiving or has received
and any services that are being or have been provided to him
or her; and

(c) a suggested treatment plan for managing the accused
person's mental impairment, condition or disability.

Periodic reports on condition of supervised persons

If the court makes a supervision order, the appropriate person
must, at intervals of not more than 12 months, until the supervision
order is revoked or expires (and the supervised person is released
unconditionally), prepare and submit a report to the court on the
treatment and management of the supervised person's mental
impairment, condition or disability.

A report referred to in subsection (1) is to contain:

(@) details of the treatment, therapy or counselling that the
supervised person has received, and the services that have
been provided to the supervised person, since the supervision
order was made or the last report was prepared (as the case
may require); and

(b) details of any changes to the prognosis of the supervised
person’'s mental impairment, condition or disability and to the
plan for managing the mental impairment, condition or
disability.

Reports on views of victim or next of kin

At the time the court is considering whether to make, vary or revoke
a supervision order in respect of an accused person or a
supervised person, or whether to determine to release a supervised
person from a supervision order, the victim of the offence
concerned or the next of kin of the victim (who may be a deceased
victim) may prepare and submit a report to the court setting out the
views of the victim or next of kin concerning one or more of the
following:

(@) the conduct of the accused person or supervised person;
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(b)

(©)

the impact of the accused person's or supervised person's
conduct on the victim or the next of kin or any other member
of the victim's family;

if the court is considering whether to release a supervised
person from a supervision order — the impact the supervised
person's conduct could have on the victim or next of kin or any
other members of the victim's family if the supervised person
is released.

(2) The court must receive all reports made to it under subsection (1).

(3) The court may, on its own initiative if it considers it will assist in
determining whether to make, vary or revoke a supervision order in
respect of an accused person or a supervised person, or whether to
release a supervised person from a supervision order, request one
or more of the following reports:

(@)

(b)

a report setting out the views of the next of kin of the accused
person or supervised person and the impact of the accused
person's or supervised person's conduct on the next of kin or
other members of the accused person's or supervised
person's family;

if the accused person or supervised person is a member of an
Aboriginal community — a report setting out the views of the
members of the Aboriginal community.

(4) The court must consider all reports made to it under this section.

Division 7

Principles on which court is to act

43ZLA  Definition

In this Division:

order means:

(@)
(b)
(©)
(d)

()
(f)

a declaration that an accused person is liable to supervision;
an order releasing an accused person unconditionally;
an interim order for the bail of an accused person;

an interim order providing for the custody of an accused
person;

an order making, varying or revoking a supervision order; or

an order releasing a supervised person.
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Principles on which court is to act

43ZM

43ZN

(1)

(@)

Principle court to apply when making order

In determining whether to make an order under this Part, the court
must apply the principle that restrictions on a supervised person's
freedom and personal autonomy are to be kept to the minimum that
iIs consistent with maintaining and protecting the safety of the
community.

Matters that court is to take into account when making order

In determining whether to make an order under this Part, the court
must have regard to the following matters:

(@) whether the supervised person concerned is likely to, or would
if released be likely to, endanger himself or herself or another
person because of his or her mental impairment, condition or
disability;

(b) the need to protect people from danger;
(c) the nature of the mental impairment, condition or disability;

(d) the relationship between the mental impairment, condition or
disability and the offending conduct;

(e) whether there are adequate resources available for the
treatment and support of the supervised person in the
community;

()  whether the supervised person is complying or is likely to
comply with the conditions of the supervision order;

(g) any other matters the court considers relevant.

The court must not make an order under this Part releasing a
supervised person from custody (whether conditionally or
otherwise) or significantly reducing the supervision to which a
supervised person is subject unless:

(@) the court has:

() obtained and considered 2 reports, each report being
prepared by a person who is a psychiatrist or other
expert (but the same person must not prepare both
reports); and

(i) considered the reports submitted to the court under
sections 43Z7J and 43ZK and received by the court under
section 43ZL, if any; and
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3)

(4)

(b) subject to subsections (3) and (4), the court is satisfied that
each of the following persons was given reasonable notice of
the proceedings concerned:

(i) the victim of the offence concerned;

(i)  if the victim concerned is deceased — the victim's next of
Kin;

(iia) the next of kin of the supervised person concerned,

(ii) if the supervised person concerned is a member of an
Aboriginal community — the Aboriginal community.

Notice is not required to be given to a person referred to in
subsection (2)(b) if the person cannot be found after reasonable
inquiry.

Notice is not to be given to a person referred to in
subsection (2)(b)(i) or (ii) who has given notice to the court that he
or she does not wish to be notified of any hearings in relation to the
supervised person concerned and has not withdrawn that notice.

Division 8 Miscellaneous

43720

437ZP

(1)

(@)

Legal counsel to have independent discretion

If an accused person is unable to instruct his or her legal counsel
on questions relevant to an investigation or a special hearing, the
legal counsel may exercise an independent discretion and act as he
or she reasonably believes to be in the accused person's best
interests.

Counselling next of kin

If an application is made to the court under this Part that might
result in an order for the release from custody of a supervised
person, the Minister must ensure that counselling services are
available to the victim, next of kin of a deceased victim and next of
kin of the supervised person.

A person who, in the course of the provision of counselling services
to a person referred to in subsection (1), discloses information
about the supervised person concerned to another person does
not, in doing so, contravene the law of the Territory or any code or
rule of conduct or professional ethics and is taken not to have
committed an offence against the law in force in the Territory
because of the disclosure.
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Division 1 Sedition
437Q Regulations
The Administrator may make regulations, not inconsistent with this
Act, prescribing matters:
(@) required or permitted by this Part to be prescribed; or
(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Part.
Part Il Offences against public order
Division 1 Sedition
44 Definitions
In this Division:
seditious enterprise means an enterprise undertaken in order to
carry out a seditious intention.
seditious intention means an intention:
(@) to excite disaffection against the government or the Legislative
Assembly or the administration of justice of or in the Territory;
(b) to excite any person to attempt to procure the alteration,
otherwise than by lawful means, of any matter in the Territory
established by a law in force in the Territory; or
(c) to promote feelings of ill-will and hostility between different
classes of persons so as to endanger the peace, order or
good government of the Territory.
seditious words means words expressing a seditious intention.
45 Seditious enterprise
Subject to section 48, any person who engages in or agrees or
undertakes to engage in a seditious enterprise is guilty of a crime
and is liable to imprisonment for 3 years or, upon being found guilty
summarily, to imprisonment for one year.
46 Seditious words

Subject to section 48, any person who writes, prints, utters or
publishes seditious words is guilty of a crime and is liable to
imprisonment for 3 years or, upon being found guilty summarily, to
imprisonment for one year.
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a7

48

49

(1)

(@)

Procedure on prosecution for sedition

A crime defined by section 45 or 46 may be prosecuted either on
indictment or, with the consent of the Director of Public
Prosecutions and the accused person, summarily.

A person cannot be found guilty of committing or of counselling or
procuring the commission of a crime defined by section 45 or 46
upon the uncorroborated testimony of one witness.

Acts done in good faith
A person shall not be guilty of a crime defined by section 45 or 46:

(@) for endeavouring in good faith to show that the Administrator
is, or his advisors are, mistaken in any of his or their counsels,
policies or actions;

(b) for pointing out in good faith errors or defects in the
government, the legislation or the administration of justice of
or in the Territory with a view to the reformation of those errors
or defects;

(c) for exciting in good faith another person to attempt to procure
by lawful means the alteration of any matter established by
law in the Territory;

(d) for pointing out in good faith, in order to bring about its
removal, a matter that is producing, or has a tendency to
produce, feelings of ill-will or hostility between different
classes of persons; or

(e) for doing anything in good faith in connection with an industrial
dispute or an industrial matter.

Unlawful oaths to commit offences, &c.
Any person who:

(@) administers, or is present at and consents to the administering
of, an oath or engagement in the nature of an oath purporting
to bind the person who takes it:

(i) to commit an offence,;

(i) to be a member of an association, society or
confederacy formed or maintained for the purpose of
committing an offence,;
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(i) to obey the orders or commands of a committee or body
not lawfully constituted, or of a person not having
authority by law, to give such orders or commands;

(iv) not to inform or give evidence against a person; or

(v) not to reveal or discover an association, society or
confederacy formed or maintained for the purpose of
committing an offence, or an offence that has been or is
to be committed, or an unlawful oath or engagement that
may have been administered or tendered to or taken by
himself or any other person, or the import of any such
oath or engagement; or

(b) takes such an oath or engagement, not being compelled to do
so,

is guilty of a crime and is liable to imprisonment for 3 years.

Division 2 Terrorism
50 Definitions
In this Division:
act of terrorism means the use or threatened use of violence:
(a) to procure or attempt to procure:
(i) the alteration of;
(i)  the cessation of; or
(iii) the doing of,

any matter or thing established by a law of, or within the
competence or power of, a legally constituted government or
other political body (whether or not legally constituted) in the
Territory, the Commonwealth or any other place;

(b) for the purpose of putting the public or a section of the public
in fear; or

(c) for the purpose of preventing or dissuading the public or a
section of the public from carrying out, either generally or at a
particular place, an activity it is entitled to carry out.

organization means an association, society or confederacy.
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51

52

53

(1)

(@)

unlawful organization means an organization that uses, threatens
to use or advocates the use of unlawful violence in the Territory to
achieve its ends.

violence means violence of a kind that causes, or is likely to cause,
the death of, or grievous harm to, a person.

Membership of unlawful organization

Any person who, knowing an organization to be an unlawful
organization:

(@) Dbelongs or professes to belong to it;

(b) solicits or invites financial or other support for it or knowingly
makes or receives a contribution of money or other property to
or for its resources; or

(c) arranges or assists in the arrangement or management of or
addresses a meeting of 3 or more persons knowing that the
meeting is to support or further the activities of that unlawful
organization or is to be addressed by a person belonging or
professing to belong to that unlawful organization,

is guilty of a crime and is liable to imprisonment for 2 years.

The court by or before which a person is found guilty of a crime
defined by this section may order the forfeiture to the Crown of any
money or other property that, at the time of the offence, he had in
his possession or under his control for the use or benefit of the
unlawful organization.

Evidence of knowledge of unlawfulness

Proof of the fact that a person has belonged to an unlawful
organization for 28 days or was a member of any committee of it is
evidence that he knew it to be an unlawful organization.

Display of support for unlawful organization

Any person who, knowing an organization to be an unlawful
organization, in a public place, or in any other place with the
intention that it can be seen by persons in a public place:

(@) wears an item of dress; or

(b) wears, carries or displays a sign or article,
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Division 3 Offences against the executive and legislative power
in such a way or in such circumstances that it can reasonably be
inferred he is a member or supporter of an unlawful organization, is
guilty of an offence and is liable to imprisonment for 6 months.

54 Terrorism
Any person who commits an act of terrorism is guilty of a crime and
is liable to imprisonment for life.

55 Contribution towards acts of terrorism

(1) Any person who obtains for himself or another or supplies anything
with the intention that it be used, or knowing that it is intended to be
used, for or in connection with the preparation or commission of an
act of terrorism is guilty of a crime and is liable to imprisonment for
10 years.

(2) Any court by or before which a person is found guilty of a crime
defined by this section may order the forfeiture to the Crown of any
property that, at the time of the crime:

(@) he had in his possession or under his control; and
(b) he intended should be used for or in connection with the
preparation or commission of an act of terrorism.
Division 3 Offences against the executive and legislative
power

56 Interference with Administrator or Minister
Any person who does an act with the intention of interfering with the
free exercise by the Administrator or a Minister of the Crown of a
duty or an authority of his office is guilty of a crime and is liable to
imprisonment for 7 years.

57 Interference with Legislative Assembly
Any person who, by force or deception, or by threat or intimidation
of any kind, interferes with the free exercise by the Legislative
Assembly of its authority is guilty of a crime and is liable to
imprisonment for 7 years.

58 Influencing Legislative Assembly member

Any person who, directly or indirectly, by force, deception, threat or
intimidation of any kind, influences a member of the Legislative
Assembly in the exercise of his duty or authority as a member of, or
induces him to absent himself from, the Legislative Assembly or a
committee of the Legislative Assembly, is guilty of a crime and is
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59

60

61

62

liable to imprisonment for 7 years.
Bribery of Legislative Assembly member

Any person who, in order to influence a member of the Legislative
Assembly in the exercise of his duty or authority as a member, or in
order to induce him to absent himself from the Legislative Assembly
or a committee of the Legislative Assembly, gives, confers or
procures, or promises or offers to give, confer or procure, property
or a benefit of any kind to, upon or for the member or another, is
guilty of a crime and is liable to imprisonment for 7 years.

Legislative Assembly member receiving bribe

Any person who, being a member of the Legislative Assembly,
solicits, receives or obtains, or agrees to receive or obtain, property
or a benefit of any kind for himself or another, upon the
understanding that the exercise by the member of his duty or
authority as a member shall be in any way influenced or affected, is
guilty of a crime and is liable to imprisonment for 7 years.

Disturbing the Legislative Assembly
Any person who intentionally:
(a) disturbs the Legislative Assembly while it is in session; or

(b) engages in conduct in the immediate view and presence of the
Legislative Assembly while it is in session with the intention of
interrupting its proceedings or impairing the respect due to its
authority,

is guilty of a crime and is liable to imprisonment for 3 years.
Going armed to Legislative Assembly

Any person who, without lawful excuse, being armed with a firearm
or other dangerous or offensive weapon, enters or is found within
the precincts of the Legislative Assembly is guilty of a crime and is
liable to imprisonment for 3 years.

Division 4 Unlawful assemblies: breaches of the peace

63
)

Interpretation

When 3 or more persons, with intent to carry out some common
purpose, assemble in such a manner or, being assembled, conduct
themselves in such a manner as to cause persons in the
neighbourhood to fear on reasonable grounds that the persons so
assembled will tumultuously disturb the peace, or will by such
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Division 4 Unlawful assemblies: breaches of the peace
assembly needlessly and without any reasonable occasion provoke
other persons tumultuously to disturb the peace, they are an
unlawful assembly.

(2) It is immaterial that the original assembling was lawful if, being
assembled, they conduct themselves with a common purpose in
such a manner as aforesaid.

(3) An assembly of 3 or more persons who assemble for the purpose of
protecting the dwelling-house of any one of them against persons
threatening to enter it in order to commit an offence therein is not
an unlawful assembly.

(4) When an unlawful assembly has begun to act in so tumultuous a
manner as to disturb the peace, the assembly is called a riot and
the persons assembled are said to be riotously assembled.

64 Punishment of unlawful assembly
Any person who takes part in an unlawful assembly is guilty of a
crime and is liable to imprisonm