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NORTHERN TERRITORY OF AUSTRALIA

As in force at 1 December 2002

CONSUMER AFFAIRS AND FAIR TRADING ACT

An Act to provide for the appointment and functions of a Commissioner
and Deputy Commissioners of Consumer Affairs, to constitute a
Consumer Affairs Council, to make provision with respect to product
safety and product information, to prohibit unfair practices in consumer
transactions and promote the development of codes of practice for fair
dealing in consumer transactions, to imply conditions and warranties in
contracts for goods and services and enable recourse to manufacturers,
to regulate door-to-door trading, credit reporting, credit providers and
the provision and redemption of trading stamps, to provide a licensing
system for motor vehicle dealers and make provision generally with
respect to dealings in motor vehicles, to provide for the licensing of
travel agents and the regulation of their operations, and for related

purposes
Part 1 Preliminary
1 Short title
This Act may be cited as the Consumer Affairs and Fair Trading
Act.
2 Commencement

The provisions of this Act shall come into operation on such date or
dates as is or are fixed by the Administrator by notice in the
Gazette.

3 Extent to which Crown bound

(1) Subject to subsections (2) and (3), this Act binds the Crown not
only in right of the Territory but, to the extent that the legislative
power of the Legislative Assembly so permits, in all its other
capacities.

(2) The Crown, in any of its capacities, is not required to hold a licence
under Part 11.

(3) Nothing in this Act renders the Crown liable to be prosecuted for an
offence.



Part 1 Preliminary
4 Interpretation
(1) Inthis Act, unless the contrary intention appears:

acquire includes:

(@) in relation to goods — acquire by purchase or exchange or by
taking on lease, on hire or on hire-purchase; and

(b) in relation to services — accept.

authorized officer means a person who is, in accordance with
section 18, an authorised officer for the purposes of all or any of
Parts 4 to 14.

business includes:
(@) a business not carried on for profit; and
(b) atrade or profession.

code of practice means a code of practice for the time being
prescribed pursuant to section 239.

Commissioner means the Commissioner of Consumer Affairs
appointed under section 6, and includes any person for the time
being acting in, or performing the duties of, the office of
Commissioner.

consumer has the meaning given by section 5.

Council means the Consumer Affairs Council established by
section 13 of this Act.

director, in relation to a body corporate, includes any person
occupying or acting in the position of director of the body corporate,
by whatever name called and whether or not validly appointed to
occupy, or duly authorised to act in, the position.

document includes any record of information, whether or not the
information is available only after the record is subjected to
electronic or other process.

enactment includes regulations made under an Act.
goods includes:
(@) ships, aircraft and other vehicles;

(b) animals, including fish;
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(c) minerals, trees and crops, whether on, under or attached to
land or not; and

(d) gas and electricity.

officer, in relation to a body corporate, has the same meaning as in
section 9 of the Corporations Act 2001.

price includes a charge of any description.

product information standard means a standard prescribed by
regulations pursuant to section 38.

product safety standard means a standard prescribed by
regulations pursuant to section 25.

regulations means regulations made under section 338.
send includes deliver.

services includes any rights (including rights in relation to, and
interests in, real or personal property), benefits, privileges or
facilities that are, or are to be, provided, granted or conferred in
trade or commerce, and without limiting the generality of the
foregoing, includes the rights, benefits, privileges or facilities that
are, or are to be, provided, granted or conferred under:

(@) a contract for or in relation to:

(i) the performance of work (including work of a
professional nature), whether with or without the supply
of goods;

(i) the provision of, or the use or enjoyment of facilities for,
amusement, entertainment, recreation or instruction; or

(i) the conferring of rights, benefits or privileges for which
remuneration is payable in the form of a royalty, tribute,
levy or similar exaction;

(b) a contract of insurance;

(c) a contract between a banker and a customer of the banker
entered into in the course of the carrying on by the banker of
the business of banking; or

(d) any contract for or in relation to the lending of moneys,

but does not include rights or benefits consisting in the supply of
goods or the performance of work under a contract of service.
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supplier means a person who, in the course of a business,
supplies goods or services.

supply includes:

(@) in relation to goods — supply (including re-supply) by way of
sale, exchange, lease, hire or hire-purchase; and

(b) in relation to services — provide, grant or confer for valuable
consideration.

this Act includes regulations under this Act.
trade or commerce includes any business or professional activity.
(2) In this Act, unless the contrary intention appears:

(a) a reference to the acquisition of goods includes a reference to
the acquisition of property in, or rights in relation to, goods in
consequence of a supply of the goods;

(b) a reference to the supply or acquisition of goods or services
includes a reference to agreeing to supply or acquire goods or
services;

(c) a reference to the supply or acquisition of goods includes a
reference to the supply or acquisition of goods together with
other property or services, or both;

(d) a reference to the supply or acquisition of services includes a
reference to the supply or acquisition of services together with
property or other services, or both; and

(e) a reference to the re-supply of goods acquired from a person
includes a reference to:

(i) a supply of the goods to another person in an altered
form or condition; and

(i) a supply to another person of goods in which the
first-mentioned goods have been incorporated.

(3) For the purposes of this Act:

(@) the obtaining of credit by a person in connection with the
acquisition of goods or services by the person is an acquisition
by the person of services; and
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(4)

()

(1)

(@)

(b) any amount by which the price of goods or services is
increased because credit was obtained is the price of the
services represented by the obtaining of credit.

In this Act;

(&) a reference to conduct is a reference to the doing of any act,
or the refusing to do any act, including an act that constitutes
(or would but for the refusal constitute) making or giving effect
to a provision of a contract or arrangement, arriving at or
giving effect to a provision of an understanding, or requiring or
entering into a covenant;

(b) areference to refusing to do an act includes a reference to:

(i) refraining (otherwise than inadvertently) from doing that
act; or

(i) making it known that that act will not be done; and

(c) a reference to a person offering to do an act, or to do an act
on a particular condition, includes a reference to the person
making it known that the person will accept applications, offers
or proposals for the person to do that act or to do that act on
that condition, as the case may be.

In this Act;

(a) a reference to loss or damage, other than a reference to the
amount of any loss or damage, includes a reference to injury;
and

(b) a reference to the amount of any loss or damage includes a
reference to damages in respect of an injury.

Meaning of consumer

In this Act, a reference to a consumer is, subject to subsection (2),
a reference to a person who acquires goods or services from a
supplier.

In subsection (1), goods does not include goods which are
acquired, or are held out as being acquired:

(@) for the purpose of re-supply; or

(b) for the purpose of using them up or transforming them, in the
course of a business, in or in connection with a process of
manufacture or production,
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Part 2 Consumer Affairs Commissioner and Council
Division 1 Commissioner of Consumer Affairs
and in that subsection as it has effect for the purposes of Parts 5
and 6, the term also does not include goods which are acquired, or
held out as being acquired, for the purpose of using them up or
transforming them, in the course of a business, in or in connection
with the repair or treatment of other goods or of fixtures on land.
Part 2 Consumer Affairs Commissioner and Council
Division 1 Commissioner of Consumer Affairs
6 Appointment of Commissioner
The Minister shall appoint a person to be Commissioner of
Consumer Affairs.
7 Functions of Commissioner
(1) The functions of the Commissioner are:

(@) to promote the interests of consumers, and to assist
consumers to a greater awareness in relation to their
assessment and use of goods and services;

(b) without prejudice to the generality of paragraph (a), to promote
the maintenance of fair trading practices and of product safety;

(c) to receive complaints from consumers concerning matters
touching their interests as consumers, to investigate those
complaints, and to take such action in respect thereof as
seems proper to the Commissioner;

(d) to receive complaints of fraudulent, misleading, deceptive or
unfair practices in relation to matters which affect, or are likely
to affect, the interests of consumers or of traders, and to take
such action as seems proper to the Commissioner;

(e) to advise and assist consumers who seek from the
Commissioner information or guidance on matters affecting
their interests as consumers;

() to collect, collate and disseminate information in respect of
matters affecting the interests of consumers;

(g) to encourage and undertake the dissemination of information
concerning consumer affairs (and in particular, the
maintenance of fair trading practices and of product safety) to
producers, manufacturers, traders and suppliers of goods or
services;
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Division 1

Consumer Affairs Commissioner and Council
Commissioner of Consumer Affairs

(@)

3)

(4)

()

(h) to carry out consumer education programs;
() toissue consumer guidelines to the public; and

(k) to perform such other functions as are conferred on the
Commissioner by or under this or any other Act.

The Commissioner shall:

(@) keep under critical examination, and from time to time report
to the Minister on, the laws in force relating to the interests of
consumers;

(b) keep under review market-place trends and other matters
affecting the interests of consumers and, where that appears
desirable, make recommendations to the Minister with respect
to responses thereto; and

(c) report to the Minister on any matter that is referred to the
Commissioner by the Minister as relating to the interests of
consumers,

and, for those purposes, may conduct research and make
investigations.

The Commissioner shall give such assistance to the Council in
carrying out its functions as the Council may require, and shall in
particular:

(a) arrange for investigations to be carried out on behalf of the
Council;

(b) arrange for the collection, collation and furnishing to the
Council of data; and

(c) make available to the Council and its members any
information with respect to matters affecting the interests of
consumers that comes into the Commissioner's possession.

The Commissioner shall attend a meeting of the Council if
requested to do so by the Chairman of the Council, and may if
invited to do so participate in the meeting, but is not entitled to vote
on any matter.

Nothing in this section is to be construed as requiring the
Commissioner, or any person under the Commissioner's direction
or control, to give, or to hold him or herself out as ready or
competent to give, advice to a consumer concerning the
consumer's rights and liabilities in law in respect of any matter.
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Part 2 Consumer Affairs Commissioner and Council
Division 1 Commissioner of Consumer Affairs

8 Power of Commissioner to obtain information

(1) The Commissioner may, for the purpose of, or in connection with,
the performance of any function conferred on the Commissioner by
or under this or any other Act, require any person to furnish the
Commissioner with such information as the Commissioner requires
or to answer any question put by the Commissioner.

(2) The Commissioner may under subsection (1) require that
information be given, or a question answered:

(@) orally, at a place and time specified by the Commissioner; or
(b) in writing, within a period specified by the Commissioner,

and, in a case falling within paragraph (a), may further require that
the information or question be furnished or answered on oath (the
Commissioner being empowered for this purpose to administer an
oath).

(3) A person is not excused from furnishing any information or
answering any question pursuant to a requirement under
subsection (1) on the ground that the information or answer might
tend to incriminate the person, or to make the person liable to a
penalty, but information so furnished or an answer so given is not
admissible against the person in any criminal proceedings other
than proceedings for an offence against this Act.

(4) A person who:

() fails to furnish information, or to answer a question, pursuant
to a requirement under subsection (1); or

(b) pursuant to such a requirement, furnishes information or gives
an answer which is false or misleading in any material
particular,

is (subject, in a case falling within paragraph (a), to subsection (5))
guilty of an offence.

Penalty: If the offender is a natural person — 400 penalty units
or imprisonment for 2 years.

If the offender is a body corporate — 2 000 penalty
units.

(5) A person is not guilty of an offence by reason of a failure mentioned
in subsection (4)(a) unless, before the failure, the Commissioner
warned the person that it is an offence not to comply with a
requirement under subsection (1).
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Part 2 Consumer Affairs Commissioner and Council
Division 1 Commissioner of Consumer Affairs

(6) Where a person is found guilty of an offence falling within
subsection (4)(a), the court may order that person to furnish the
information or answer the question which was the subject of the
offence.

9 Other powers of Commissioner

(1) The Commissioner may, with the approval of the Minister and on
terms and conditions approved by the Public Service
Commissioner, arrange with a department or statutory corporation,
or a council within the meaning of the Local Government Act, for
the use of the services of any staff, or the use of any facilities, of
the department, corporation or council.

(2) With the approval of the Minister, and on such terms and conditions
as the Minister thinks fit, the Commissioner may, for a particular
purpose and otherwise than under a contract of service, appoint
and employ any person, body or organisation considered to be
capable of providing information, services or advice that would
assist in the performance of the Commissioner's functions.

(3) The Commissioner may, at the Commissioner's sole discretion,
institute and defend proceedings in a court of competent jurisdiction
for or on behalf of a consumer or class of consumers.

(4) Where a dispute arises concerning a consumer, the Commissioner
may:

(a) if the dispute is governed by an arbitration agreement which
appoints the Commissioner as arbitrator or empowers the
Commissioner to appoint an arbitrator — act as arbitrator or, as
the case may be, appoint an arbitrator; and

(b) inthe absence of an arbitration agreement, with the consent in
writing of all the parties to the dispute — act as arbitrator in the
dispute or nominate a person to act as arbitrator.

10 Advisory committees
(1) The Minister may appoint committees for the purpose of advising
the Commissioner with respect to matters arising under
section 7(2).

(2) An advisory committee:

(@) shall consist of such number of persons as the Minister thinks
fit;

(b) may include an employee or employees as defined in the
Public Sector Employment and Management Act;
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Division 1

Consumer Affairs Commissioner and Council
Commissioner of Consumer Affairs

11

12

3)

(4)

(1)

(2)

3)

(4)

(1)

(@)

(c) has such functions in relation to the provision of advice as the
Minister directs; and

(d) subject to any directions given by the Minister, may regulate
its own procedure for the calling of meetings and the conduct
of business at meetings.

The Minister may at any time terminate a person's appointment as
a member of an advisory committee or dissolve an advisory
committee.

A member of an advisory committee is entitled to receive:
(@) such travelling expenses as are fixed by the Minister; and

(b) unless the member is an employee as defined in the Public
Sector Employment and Management Act, such fees as are
fixed by the Minister for attending meetings and transacting
business of the committee.

Delegation

Subject to subsection (2), the Commissioner may, by instrument in
writing, delegate any function or power conferred on the
Commissioner by or under this or any other Act:

(@) to an employee as defined in the Public Sector Employment
and Management Act; or

(b) with the consent of the Minister, to any other person.

The power of delegation conferred by subsection (1) is not itself
capable of being delegated.

A power or function delegated under this section shall, when
exercised or performed by the delegate, be deemed for the
purposes of the Act by or under which it is conferred to have been
exercised or performed by the Commissioner.

A delegation under this section does not prevent the exercise of a
power or the performance of a function by the Commissioner.

Annual report

The Commissioner shall submit annually to the Minister a report on
the Commissioner's activities and, on behalf of the Council, a report
on the activities of the Council prepared by its Chairman.

The Commissioner's report shall include an account of the
operation during the year to which it relates of Parts 10, 11 and 12.
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Division 2 Consumer Affairs Council

(3) Neither the Commissioner nor the Chairman of the Council shall,
unless satisfied that it is in the public interest to do so, disclose in
any report furnished pursuant to this section:

(@) information with respect to any plant, equipment or process
used in a business carried on by a person; or
(b) information with respect to a person's financial affairs.

(4) The Minister shall, within 6 sitting days of the Legislative Assembly
after receiving a report furnished pursuant to this section, lay a copy
of the report before the Assembly.

Division 2 Consumer Affairs Council

13 Establishment of Council
There is established by this Act a Council to be known as the
Consumer Affairs Council.

14 Membership of Council

(1) The Council shall consist of not less than 6 and not more than
10 members, who shall be appointed by the Minister by notice in
the Gazette.

(2) Of the members of the Council:

(@) at least 4 shall be persons who are not engaged wholly or
primarily in commerce or industry; and

(b) not more than 2 shall be persons engaged in commerce or the
manufacture of goods or the business of advertising.

(3) Subject to this Act, a member of the Council holds office as a
member for a term of 3 years, or for such shorter term as is
specified in the notice appointing the member, but is eligible for
reappointment.

(4) Part | of Schedule 1 also has effect with respect to the membership
of the Council.

15 Chairman and Deputy Chairman
(1) The Minister shall appoint a member of the Council to be its

Chairman, and the members shall elect a Deputy Chairman from
amongst their number.
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Division 2 Consumer Affairs Council

(2) Subject to subsection (3), the Chairman and Deputy Chairman hold
their respective offices for so long as they remain members of the
Council, disregarding for this purpose any subsequent
reappointment as a member.

(3) The Chairman and Deputy Chairman may resign their respective
offices by writing, signed and delivered to the Minister, and the
Deputy Chairman ceases to hold office as such if he or she is
appointed Chairman.

16 Functions and powers of Council
(1) The functions of the Council are:

(a) to act as an advisory body to the Minister on matters affecting
the interests of consumers;

(b) to investigate matters calculated to protect the interests of
consumers, and make recommendations thereon to the
Minister;

(c) to investigate matters referred to the Council by the Minister,
and make recommendations thereon to the Minister;

(d) to consult and receive submissions from:

(i) manufacturers, retailers, advertisers and other persons
concerned with the provision and distribution of
consumer goods and services; and

(i) consumers and consumer organisations,

with respect to matters affecting the interests of consumers;
and

(e) to disseminate information to the public relating to matters
affecting the interests of consumers.

(2) The Council has power:

(@) to affiliate and co-operate with organisations, wherever
formed, whose powers or objects include the investigation of
matters of interest to consumers or the protection of the
interests of consumers;

(b) to establish committees for such purposes as the Council
thinks fit, including the carrying out of any of its functions, and
to appoint as members of its committees persons who are not
members of the Council; and
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3)
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(5)
19
(1)
(2)
3)
20
(1)

(c) to take any other action incidental to the performance of its
functions or the exercise of its powers.

Meetings and proceedings of Council and its committees

Part 1l of Schedule 1 has effect with respect to meetings and
proceedings of the Council and committees of the Council.

Authorised officers
Authorised officers for purposes of Parts IV to XIlI

There shall be, in accordance with this section, authorised officers
for the purposes of Parts 4 to 14, or for the purposes of one or more
of those Parts only.

The Commissioner is an authorised officer for the purposes of
Parts 4 to 14.

The Commissioner may, by instrument in writing, appoint a person
to be an authorised officer either for the purposes of Parts 4 to 14
or for the purposes of one or more of those Parts specified in the
instrument.

Every member of the Police Force is an authorised officer for the
purposes of Part 10.

An authorised officer is, in the exercise of the officer's powers as
such, subject to the control and direction of the Commissioner.

Requirements as to identity cards and their production

The Commissioner shall issue to each authorised officer appointed
under section 18(3) an identity card containing the officer's
photograph and signature.

An authorised officer appointed under section 18(3) who is
exercising or proposing to exercise a power conferred by this Part
shall produce the officer's identity card on request.

On the termination of an appointment under section 18(3), the
person whose appointment is terminated shall surrender his or her
identity card to the Commissioner.

Powers of entry of authorised officers

For the purpose of ascertaining whether a provision of this Act, of
regulations or of a code of practice is being or has been complied
with, a person who is an authorised officer for the purposes of the
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Part which contains that provision, or of the Part for the purposes of
which the regulations were made or under which the code was
prescribed, may at any reasonable time (but subject to
subsection (2)) enter as may be appropriate in relation to that
provision any place which the officer knows or believes on
reasonable grounds to be:

(@) a place where:

(i) goods are produced, manufactured, assembled,
prepared, stored or supplied;

(i) services are supplied or arranged; or

(i) documents are kept relating to goods or services
supplied or to be supplied;

(b) a place where a person carries on business as a dealer in
motor vehicles within the meaning of Part 10, or where
documents relating to any such business are kept;

(ba) a place where a person carries on a business as a
second-hand dealer, or pawnbroker, within the meaning of
Part 14, or where documents relating to any such business
are kept;

(c) a place where a person carries on business as a travel agent
within the meaning of Part 11, or where documents relating to
any such business are kept; or

(d) a place where any activity takes place to which a code of
practice applies, or where documents relating to any such
activity are kept,

and exercise the powers conferred by section 21 in relation to that
place.

(2) An authorised officer is not entitled to enter any place used for
residential purposes except:

(@) with the consent of the occupier; or
(b) under the authority of a search warrant.

(3) A justice who is satisfied on the application of an authorised officer
that, for the purpose specified in subsection (1), there is reasonable
cause to permit the officer to enter a place referred to in that
subsection with a view to exercising the powers conferred by
section 21 may issue a warrant directed to the authorised officer to
enter the place specified in the warrant for the purpose of
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(4)

(5)

(6)

(7)

(8)

(1)

exercising those powers.

A warrant issued under subsection (3) is, for a period of one month
from its issue, sufficient authority:

(@) to the authorised officer to whom it is directed, and to all
persons acting in aid of the authorised officer, to enter the
place specified in the warrant; and

(b) to the authorised officer, to exercise in respect of the place
specified in the warrant the powers conferred on an authorised
officer by section 21.

Where it is impracticable for an authorised officer to apply in person
to a justice for a warrant under subsection (3), the officer may make
the application to a justice by telephone, and the justice may issue
such a warrant on that application.

Where a justice issues a warrant by virtue of subsection (5):

(@) the justice shall complete and sign the warrant, shall inform
the authorised officer by telephone of its terms, and shall
record on the warrant the justice's reasons for issuing it; and

(b) the authorised officer shall complete in duplicate a form of
warrant in the terms furnished by the justice, shall write on it
the name of the justice and the date and time of its issue, and
shall forward a copy to the justice.

On receiving the copy referred to in subsection (6)(b), the justice
shall compare it with the warrant signed by the justice and, if
satisfied that they are in substance identical, shall note this fact on
the warrant and forward both the warrant and the copy to the
Commissioner.

A form of warrant prepared by an authorised officer pursuant to
subsection (6)(b) has, if it is in accordance with the terms of the
warrant signed by the justice, the like authority as that which the
justice's warrant has by virtue of subsection (4).

Powers exercisable after entry

The powers exercisable by an authorised officer who has entered a
place under or by virtue of section 20 are those specified in
subsections (2), (3) and (4) so far as applicable to that place.
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(2) In the case of a place falling within section 20(1)(a)(i) or (d), the
authorised officer may:

(@) inspect any goods, or partly manufactured or assembled
goods, and make such other inspections, and such searches,
as the officer considers necessary;

(b) weigh, or otherwise measure, any goods;

(c) open any room, container or package which the officer
believes on reasonable grounds to contain goods;

(d) seize without payment, and detain, any goods which the
officer believes on reasonable grounds are intended for
supply, or have been supplied, in contravention of
section 31(1);

(e) take (otherwise than by way of seizure under paragraph (d))
any goods, or partly manufactured or assembled goods, for
which the officer undertakes on behalf of the Commissioner
that a fair price will be paid; and

() take a sample of anything from which goods are manufactured
or produced in that place.

(3) In the case of a place falling within section 20(1)(b), the authorised
officer may inspect any motor vehicle there which is offered or
displayed for sale, or which the authorised officer believes on
reasonable grounds may be there for the purposes of sale.

(4) In the case of any of the places referred to in section 20(1), the
authorised officer may:

(@) ask questions of any person found there;

(b) require the production of documents;

(c) inspect and require explanations of any document; and

(d) take copies of or extracts from any document or, if in the
officer's opinion it is not appropriate for copies or extracts to
be taken at the place, remove a document for a reasonable
time to enable copies or extracts to be taken.

(5) If an authorised officer seizes goods under subsection (2)(d) and:

(@) proceedings for an offence against section 31(1) in connection
with the goods are not instituted within 6 months after their
seizure; or
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(6)

(7)

(1)

(2)

3)

(b) proceedings for such an offence are instituted within that
period but the defendant is not on the determination of those
proceedings (whether or not within that period) found guilty of
an offence,

the person from whom the goods were seized is, on application to
the Commissioner, entitled to their return.

If an application for the return of goods is not made within 3 months
after the entitlement to their return arises, the Commissioner may
dispose of the goods as the Commissioner thinks fit.

If, in proceedings for an offence against section 31(1), the court
finds the offence proved, and to have concerned goods seized
under subsection (2)(d), the court may order that the goods be
forfeited to the Territory.

Power to obtain information, documents and evidence

Where a person who is an authorised officer for the purposes of a
Part of this Act believes on reasonable grounds that another person
is capable of furnishing information, producing documents or giving
evidence in relation to a possible contravention of that Part, or of
regulations or a code of practice made for the purposes of or
prescribed under that Part, he or she may serve on that other
person a notice under subsection (2).

A notice under this subsection may require the person on whom it is
served:

(@) to furnish in writing to the Commissioner, within the time and
in the manner specified in the notice, any information referred
to in subsection (1) of which that person has knowledge;

(b) to produce to the Commissioner, in accordance with the
notice, any documents referred to in subsection (1); or

(c) to appear before the Commissioner at a time and place
specified in the notice, and give any evidence referred to in
subsection (1) and produce any documents so referred to.

Where a document has been produced in response to a notice
under subsection (2), the Commissioner may:

(@) inspect the document and take copies of or extracts from it;
and
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(b) if the person otherwise entitled to possession of the document
is supplied as soon as practicable with a copy certified by the
Commissioner to be a true copy, retain possession of the
document for as long as is necessary for the purposes of this
Act.

(4) A certified copy of a document provided under subsection (3)(b) is
admissible in all courts as if it were the original.

(5) Until a certified copy of a document is provided under
subsection (3)(b), the Commissioner shall, at such times and places
as the Commissioner thinks appropriate, permit the person
otherwise entitled to possession of the document, or a person
authorised by that person, to inspect the document and take copies
of or extracts from it.

23 Offences
(1) A person shall not:

(@) hinder or obstruct an authorised officer in the exercise by the
officer of a power conferred by this Part;

(b) assault, or directly or indirectly threaten, an authorised officer
while the officer is exercising a power conferred by this Part;
or

(c) impersonate an authorised officer.

Penalty: If the offender is a natural person — 400 penalty units
or imprisonment for 2 years.

If the offender is a body corporate — 2 000 penalty
units.

(2) A person who:

(a) fails to answer a question asked by an authorised officer
pursuant to section 21(4)(a);

(b) fails to comply with a requirement of an authorised officer
under section 21(4)(b) or (c); or

(c) fails to comply with a notice under section 22(2),
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is, to the extent that the person is capable of answering the
question or complying with the requirement or notice (but subject, in
a case falling within paragraph (a) or (b), to subsection (3)) guilty of
an offence.

Penalty: If the offender is a natural person — 100 penalty units.
If the offender is a body corporate — 500 penalty units.

A person is not guilty of an offence by reason of a failure mentioned
in subsection (2)(a) or (b) unless, before the failure, the authorised
officer warned the person that it would be an offence for the person
not to answer the question or, as the case may be, comply with the
requirement.

A person who:

(a) gives to a question asked by an authorised officer pursuant to
section 21(4)(a) an answer that the person knows to be false
or misleading in a material particular;

(b) gives pursuant to a requirement of an authorised officer under
section 21(4)(c) an explanation that the person knows to be
false or misleading in a material particular; or

(c) in purported compliance with a notice under section 22(2),
knowingly furnishes information, produces a document or
gives evidence that is false or misleading in a material
particular,

Is guilty of an offence.

Penalty: If the offender is a natural person — 100 penalty units
or imprisonment for 6 months.

If the offender is a body corporate — 500 penalty units.
Self-incrimination
A person is not excused from:

(@) answering a question asked by an authorised officer pursuant
to section 21(4)(a);

(b) producing a document or giving an explanation of a document
pursuant to a requirement of an authorised officer under
section 21(4)(b) or (c); or

(c) furnishing information, producing a document or giving
evidence in response to a notice under section 22(2),
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4

(1)

(@)

(1)

on the ground that the answer, document, explanation, information
or evidence may tend to incriminate the person or make the person
liable to a penalty, but an answer, document, explanation,
information or evidence given, produced or furnished as mentioned
in any of paragraphs (a) to (c) is inadmissible against the person in
criminal proceedings other than proceedings for an offence against
this Act.

Product safety and product information

1 Safety standards
Product safety standards may be prescribed

Regulations may, in accordance with subsection (2), prescribe a
product safety standard for a class or description of goods specified
in the regulations.

A product safety standard shall consist of such requirements as to:

(a) the performance, composition, contents, methods of
manufacture or processing, design, construction, finish or
packaging of goods of the class or description to which the
standard relates;

(b) the testing of such goods during or after the completion of
manufacture or processing;

(c) the form and content of markings, warnings or instructions to
accompany the goods, or to be placed on a vending machine
for the goods or a display stand or sign adjacent to the goods;
and

(d) any equipment or accessories to be supplied with the goods,

as are reasonably necessary to prevent or reduce the risk of injury
to a person.

Prohibition on supply of goods not complying with safety
standards

A person shall not, in trade or commerce, supply goods:

(a) that are intended to be used, or are of a kind likely to be used,
by a consumer; and

(b) in relation to which there is a product safety standard,

unless the goods comply with the standard.
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(1)
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If:

(@) a person supplies goods in contravention of subsection (1);
and

(b) another person suffers loss or damage because of a defect in
the goods, or a dangerous characteristic of the goods, or by
not having particular information in relation to the goods, but
would not have suffered it had the goods complied with the
product safety standard,

the person who suffers the loss or damage shall be deemed for the
purposes of this Act to have suffered it by the supplying of the
goods.

Recovery of money paid for goods not complying with safety
standards

Subject to subsection (2), where goods are supplied to a person in
contravention of section 26(1), the person to whom the goods are
supplied may recover from the supplier as a debt due and payable
any money paid for the goods.

Where judgment is given for the plaintiff in an action brought by
virtue of subsection (1), the judgment debt may, if the court so
directs, be satisfied by the repair or modification of the goods in
such a manner that:

(@) the contravention relied on by the plaintiff would not have
occurred had the goods been supplied as repaired or
modified; and

(b) the repaired or modified goods are accepted by the plaintiff on
or before a day specified in the direction.

2 Prohibition of, or restriction on, supply of
dangerous goods

Investigation of goods by Commissioner

The Commissioner may, and on the direction of the Minister shall,
investigate the question whether particular goods, or goods of a
particular class or description, are of such a nature as to be
dangerous to health or a possible source of danger to health.
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(4)

()

(6)

(7)

Power of Commissioner to establish investigation committee

The Commissioner may, on undertaking an investigation pursuant
to section 28, establish by instrument under the Commissioner's
hand, a committee to assist and advise the Commissioner in the
matter.

A committee established under subsection (1) shall consist of
persons who, in the opinion of the Commissioner, have expertise in
product safety.

For the purpose of assisting and advising the Commissioner in
connection with an investigation, a committee established under
subsection (1) may serve on any person a notice in writing signed
by the member appointed by the Commissioner to be its Chairman:

(a) requiring the person to attend at a time and place specified in
the notice, and to give evidence to the committee or a member
of the committee nominated by it for the purpose; or

(b) requiring the person to produce at a time and place specified
in the notice, to the committee or a member of the committee
nominated by it for the purpose, any goods or documents
described in the notice that are in the custody or under the
control of that person.

A committee established under subsection (1) may, after paying a
fair price for them, cause goods produced pursuant to a notice
under subsection (3) to be subjected to such tests and
examinations as the committee considers necessary for the
purpose of determining whether or not the goods are dangerous to
health or a possible source of danger to health.

A person is not compellable to give any evidence, or produce any
document, pursuant to a notice under subsection (3) which the
person could not be compelled to give or produce in civil
proceedings in the Supreme Court.

A person is not required to comply with a notice under
subsection (3) unless the reasonable expenses of attending on the
committee are paid or tendered to the person.

A person shall not:

(@) without reasonable excuse, refuse or fail to do anything
required of the person by a notice under subsection (3);

(b) in response to a notice under subsection (3), give evidence
that the person knows to be false or misleading in a material
particular; or
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(c) alter, suppress or destroy any document which the person is
required to produce by a notice under subsection (3).

Penalty: $5,000.
Power of Minister to prohibit or restrict supply of goods

Where the Commissioner notifies the Minister in writing that the
Commissioner has undertaken an investigation under section 28,
the Minister may, by notice in the Gazette, prohibit the supply in the
Territory, for a period not exceeding 28 days specified in the notice,
of the goods to which the investigation relates or, as the case may
be, of goods of the class or description to which the investigation
relates.

The Minister may, by further notice in the Gazette, extend for up to
28 days the period specified in a notice under subsection (1), but
the power conferred by this subsection may be exercised once only
in relation to any such notice.

Where the Commissioner has, after carrying out an investigation
under section 28, reported to the Minister in writing that particular
goods or goods of a particular class or description are dangerous to
health or a possible source of danger to health, the Minister may,
by notice in the Gazette:

(@) prohibit the supply in the Territory of the goods, or goods of
the class or description, to which the report relates; or

(b) restrict the supply in the Territory of such goods in such
manner as is specified in the notice.

Compliance with prohibition or restriction notice

A person shall not supply goods in contravention of a notice in force
under section 30.

If:

(@) a person supplies goods in contravention of subsection (1);
and

(b) another person suffers loss or damage because of a defect in
the goods, or a dangerous characteristic of the goods, or by
not having particular information as to a characteristic of the
goods,

the person who suffers the loss or damage shall be deemed for the
purposes of this Act to have suffered it by the supplying of the
goods.
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(1)
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Recovery of money paid for supply of dangerous goods

Where goods are supplied to a person in contravention of
section 31(1), the person to whom the goods are supplied may,
subject to subsection (2), recover from the supplier as a debt due
and payable any money paid for the goods.

Where judgment is given for the plaintiff in an action brought by
virtue of subsection (1), the judgment debt may, if the court so
directs, be satisfied by the repair or modification of the goods in
such a manner that:

(@) the contravention relied on by the plaintiff would not have
occurred had the goods been supplied as repaired or
modified; and

(b) the repaired or modified goods are accepted by the plaintiff on
or before a day specified in the direction.

Division 3 Product recall, &c.

33
@)

Power of Minister to require product recall, &c.

The Minister may, by notice in the Gazette, require a supplier of
defective goods to do any one or more of the following in the
manner and within the period specified in the notice:

(@) recall the goods;

(b) disclose to the public, or to a class or description of persons
specified in the notice, any of the following:

(i) the nature of any defect in or dangerous characteristic of
the goods identified in the notice;

(i) the circumstances in which the use of the goods is
dangerous; or

(iif) procedures for disposing of the goods;
(c) notify the public, or a class or description of persons specified
in the notice, that the supplier undertakes to do, within a

period specified in the notice, whichever of the following the
supplier considers appropriate:

(i) except where the notice discloses a dangerous
characteristic of the goods repair the goods;

(i) replace the goods; or
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(i) refund the price of the goods to a person to whom the
goods were supplied (whether by the supplier or by
some other person).

The reference in subsection (1) to defective goods is a reference to
goods which:

(@) do not comply with a product safety standard applicable to the
goods; or

(b) are the subject, or belong to a class or description of goods
which are the subject, of an investigation undertaken by the
Commissioner pursuant to section 28 or of a notice in force
under section 30.

Ancillary provisions with respect to notices under section 33

Where, pursuant to a notice under section 33, a supplier
undertakes to repair goods, the supplier shall cause the goods to
be repaired so that:

(@) any defect in the goods which is identified in the notice is
remedied; and

(b) if there is a product safety standard for goods of that kind, the
goods comply with that standard.

Where, pursuant to a notice under section 33, a supplier
undertakes to replace goods, the supplier shall replace the goods
with like goods which:

(a) if a defect in or dangerous characteristic of the goods to be
replaced was identified in the notice, do not contain that defect
or characteristic; and

(b) if there is a product safety standard for goods of that kind,
comply with that standard.

A supplier who has undertaken a duty to repair or replace goods
bears the cost of the repair or replacement, including any costs of
transportation.

Where, pursuant to a notice under section 33, a supplier
undertakes to refund the price of goods and a period exceeding
12 months has elapsed since a person (whether or not the person
to whom the refund is to be made) acquired the goods from the
supplier, the amount of the refund may, if the notice so provides, be
reduced by an amount that is attributable to the use which a person
has had of the goods and is calculated as specified in the notice.
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Where a notice under section 33 is in force in relation to a supplier,

the supplier shall not:

(@) fail to comply with a requirement of the notice;

(b) if the notice identifies a defect in or dangerous characteristic of
goods, supply goods of the kind to which the notice relates
and which contain that defect or characteristic;

(c) in a case not falling within paragraph (b), supply goods of the
kind to which the notice relates; or

(d) fail to carry out (in accordance with section 34 where
applicable) any undertaking notified by the supplier pursuant
to the notice.

36 Special provisions as to notification of recall (including
voluntary recall)

(1) Where goods are recalled, whether voluntarily or in accordance
with a notice under section 33, a person who has supplied or
supplies any of the recalled goods to another person outside the
Territory shall, as soon as practicable after the supply of the goods,
give to that other person a notice in writing:

(a) stating that the goods are subject to recall;

(b) if the goods have a defect or dangerous characteristic, stating
the nature of the defect or characteristic; and

(c) if the goods do not comply with a product safety standard for
the goods, setting out the nature of the non-compliance.

(2) A person who is required by subsection (1) to give a notice to
another person shall, within 10 days after giving that notice, provide
the Commissioner with a copy of it.

Penalty: In the case of an individual — $5,000.

In the case of a body corporate — $20,000.
(3) A supplier who voluntarily takes action to recall goods shall, not

later than 2 days after taking that action, give to the Commissioner
a notice in writing:

(a) stating that the goods are subject to recall;
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(@)

3)

(b) if the goods have a defect or dangerous characteristic, stating
its nature; and

(c) if the goods do not comply with a product safety standard for
the goods, setting out the nature of the non-compliance.

Penalty: In the case of an individual — $5,000.
In the case of a body corporate — $20,000.

It is a sufficient compliance with subsection (3) if, within the time
allowed by that subsection, a copy of a notice relating to the goods
Is given to the Commissioner pursuant to subsection (2).

Certain amounts recoverable as debt or damages

Where a supplier fails to carry out an undertaking, notified pursuant
to a notice under section 33, to refund the price of goods to a
person, that person may recover from the supplier as a debt due
and payable the amount that should have been refunded.

Where a supplier fails to carry out an undertaking, notified pursuant
to a notice under section 33, to repair or replace any goods within a
specified period, the supplier shall be deemed to have given
instead an undertaking so notified to refund the price of the goods
within that period.

Where:

(@) a person fails to comply with any requirement of a notice
under section 33, or supplies goods in contravention of
section 35(b); and

(b) another person suffers loss or damage because of a defect in
or dangerous characteristic of the goods, or by not having
particular information as to a characteristic of the goods,

the person who suffered the loss or damage shall be deemed for
the purposes of this Act to have suffered it because of the failure or
contravention.

Division 4 Product information

38

(1)

Product information standards may be prescribed

Regulations may, in accordance with subsection (2), prescribe a
product information standard for a class or description of goods
specified in the regulations.
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(@)

A product information standard for a class or description of goods
shall consist of requirements for the disclosure of the information
with respect to the goods specified in subsection (3), and
requirements as to the form and manner of such disclosure.

The information referred to in subsection (2) is such information as
to:

(a) the price, performance, composition, contents, methods of
manufacture or processing, design, construction, finish or
packaging of the goods;

(b) the place of manufacture or production of the goods;

(c) the identity of the manufacturer, producer or supplier of the
goods;

(d) the date of manufacture or production of the goods, and their
durable life; and

(e) the care and storage of the goods,

as is reasonably necessary to give to persons using the goods
information as to their origin, quantity, quality, nature, durability or
value.

Compliance with product information standard
A person shall not, in trade or commerce, supply goods:

(a) that are intended to be used, or are of a kind likely to be used,
by a consumer; and

(b) inrelation to which there is a product information standard,

unless the person has complied with the standard in relation to the
goods.

Where:

(@) a person supplies goods in contravention of subsection (1);
and

(b) another person suffers loss or damage by not having
particular information relating to the goods and would not have
suffered it had the product information standard been
complied with in relation to the goods,
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the person who suffers the loss or damage shall be deemed for the
purposes of this Act to have suffered it by the supplying of the
goods.
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(1)

(@)

3)

(1)

Certain action not to affect insurance contracts

The liability of an insurer under a contract of insurance with a
person, being a contract relating to the recall of goods supplied or
proposed to be supplied by the person or to the liability of the
person with respect to possible defects in, or dangerous
characteristics of, goods supplied or proposed to be supplied by the
person, shall not be affected only because the person gives to the
Commissioner, to a committee established by the Commissioner
under section 29, to a member of such a committee, or to an
authorised officer, information relating to any goods supplied or
proposed to be supplied by the person.

Fair trading, conditions and warranties implied
In contracts for goods or services, recourse to
manufacturers, &c.

1 Prohibition of unfair trade practices
Interpretation of Division 1

For the purposes of this Division, where a person makes a
representation with respect to any future matter (including the doing
of, or the refusing to do, any act) and the person does not have
reasonable grounds for making the representation, the
representation shall be taken to be misleading.

The onus of establishing that a person had reasonable grounds for
making a representation referred to in subsection (1) is on the
person.

Subsection (1) shall not be taken to limit by implication the meaning
of a reference in this Division to a misleading representation, a
representation that is misleading in a material particular, or conduct
that is misleading or is likely or liable to mislead.

Misleading or deceptive conduct generally

A person shall not, in trade or commerce, engage in conduct that is
misleading or deceptive or is likely to mislead or deceive.
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(@)
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Nothing in this Division shall be taken as limiting by implication the
generality of subsection (1).

Unconscionable conduct in relation to supply of certain goods
or services

A supplier shall not, in trade or commerce, in connection with the
supply or possible supply to a person (in this section referred to as
the customer) of goods or services of a kind ordinarily acquired for
personal, domestic or household use or consumption, engage in
conduct that is, in all the circumstances, unconscionable.

Without limiting the matters to which regard may be had for the
purpose of determining whether a supplier has contravened
subsection (1) in connection with the supply or possible supply of
goods or services, regard may be had to:

(@) the relative strengths of the bargaining positions of the
supplier and the customer;

(b) whether, as a result of conduct engaged in by the supplier, the
customer was required to comply with conditions that were not
reasonably necessary for the protection of the legitimate
interests of the supplier;

(c) whether the customer was able to understand any documents
relating to the supply or possible supply of the goods or
services;

(d) whether any undue influence or pressure was exerted on, or
any unfair tactics were used against, the customer (or a
person acting on behalf of the customer) by the supplier or a
person acting on behalf of the supplier in relation to the supply
or possible supply of the goods or services; and

(e) the amount for which, and the circumstances under which, the
customer could have acquired identical or equivalent goods or
services from a person other than the supplier.

A supplier shall not be taken for the purposes of this section to
engage in unconscionable conduct in connection with the supply or
possible supply of goods or services to a customer by reason only
that the supplier institutes legal proceedings in relation to that
supply or possible supply or refers a dispute or claim in relation to
that supply or possible supply to arbitration.

Consumer Affairs and Fair Trading Act 30



Part 5

Division 1

Fair trading, conditions and warranties implied in contracts for goods or
services, recourse to manufacturers, &c.
Prohibition of unfair trade practices

44

(4)

()

For the purposes of determining whether a supplier has
contravened subsection (1) in connection with the supply or
possible supply of goods or services to a customer:

(@) regard shall not be had to any circumstances that were not
reasonably foreseeable at the time of the alleged
contravention; and

(b) regard may be had to conduct engaged in, or circumstances
existing, before the coming into operation of this section.

A reference in this section to the supply or possible supply of goods
does not include a reference to the supply or possible supply of
goods for the purpose of re-supply, or for the purpose of using them
up or transforming them in trade or commerce.

False or misleading representations in relation to goods or
services

A person shall not, in trade or commerce, in connection with the
supply or possible supply of goods or services or the promotion by
any means of the supply or use of goods or services:

(a) falsely represent that goods are of a particular standard,
quality, grade, composition, style or model or have had a
particular history or particular previous use;

(b) falsely represent that services are of a particular standard,
quality or grade;

(c) falsely represent that goods are new;

(d) falsely represent that a particular person has agreed to
acquire goods or services;

(e) represent that goods or services have sponsorship, approval,
performance characteristics, accessories, uses or benefits
they do not have;

() represent that the person has a sponsorship, approval or
affiliation the person does not have;

(g make a false or misleading representation concerning the
price of goods or services;

(h) make a false or misleading representation concerning the
availability of facilities for the repair of goods or the availability
of spare parts for goods;

Consumer Affairs and Fair Trading Act 31



Part 5

Division 1

Fair trading, conditions and warranties implied in contracts for goods or
services, recourse to manufacturers, &c.
Prohibition of unfair trade practices

45

(1)

(@)

3)

(4)

() make a false or misleading representation concerning the
place of origin of goods;

(k) make a false or misleading representation concerning the
need for any goods or services; or

(m) make a false or misleading representation concerning the
existence, exclusion or effect of any condition, warranty,
guarantee, right or remedy.

False or misleading representations, and other offensive
conduct, in relation to land

A person shall not, in trade or commerce, in connection with the
sale or grant, or the possible sale or grant, of an interest in land or
the promotion by any means of the sale or grant of an interest in
land:

(&) represent that the person has a sponsorship, approval or
affiliation the person does not have;

(b) make a false or misleading representation concerning the
nature of the interest in the land, the price payable for the
land, the location of the land, the characteristics of the land,
the use to which the land is capable of being put or may
lawfully be put or the existence or availability of facilities
associated with the land; or

(c) offer gifts, prizes or other free items with the intention of not
providing them or of not providing them as offered.

A person shall not use physical force or undue harassment or
coercion in connection with the sale or grant, or the possible sale or
grant, of an interest in land or the payment for an interest in land.

Nothing in this section shall be taken as implying that other
provisions of this Division do not apply in relation to the supply or
acquisition, or the possible supply or acquisition, of interests in
land.

In this section, interest in relation to land means:
(a) alegal or equitable estate or interest in the land;

(b) a right of occupancy of the land, or of a building or part of a
building erected on the land, arising by virtue of:

() the holding of shares; or
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(i) acontract to purchase shares,

in a body corporate that owns the land or building; or
(c) aright, power or privilege over or in connection with the land.
Misleading conduct in relation to employment

A person shall not, in relation to employment that is to be, or may
be, offered by that person or another person, engage in conduct
which is liable to mislead persons seeking the employment as to
the availability, nature, terms or conditions of, or any other matter
relating to, the employment.

Certain misleading conduct in relation to goods

A person shall not, in trade or commerce, engage in conduct that is
liable to mislead the public as to the nature, the manufacturing
process, the characteristics, the suitability for their purpose or the
quantity of any goods.

Certain misleading conduct in relation to services

A person shall not, in trade or commerce, engage in conduct that is
liable to mislead the public as to the nature, the characteristics, the
suitability for their purpose or the quantity of any services.

Misleading representations about certain business activities

A person shall not, in trade or commerce, make a representation
that is false or misleading in a material particular concerning the
profitability or risk or any other material aspect of any business
activity that the person has represented as one that can be, or can
be to a considerable extent, carried on at or from any place of
residence.

Where a person, in trade or commerce, invites (whether by
advertisement or otherwise) other persons to engage or participate,
or to offer or apply to engage or participate, in a business activity
requiring:

(@) the performance by the other persons of work; or

(b) the investment of money by the other persons and the
performance by them of work associated with the investment,

the inviter shall not make, with respect to the profitability or risk or
any other material aspect of the business activity, a representation
that is false or misleading in a material particular.

Consumer Affairs and Fair Trading Act 33



Part 5

Division 1

Fair trading, conditions and warranties implied in contracts for goods or
services, recourse to manufacturers, &c.
Prohibition of unfair trade practices

50

51

52
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Cash price to be stated in certain circumstances

A person shall not, in trade or commerce, in connection with the
supply or possible supply of goods or services or the promotion by
any means of the supply or use of goods or services, make a
representation with respect to an amount that, if paid, would
constitute a part of the consideration for the supply of the goods or
services unless the person also specifies the cash price for the
goods or services.

Offering gifts and prizes

A person shall not, in trade or commerce, in connection with the
supply or possible supply of goods or services or the promotion by
any means of the supply or use of goods or services, offer gifts,
prizes or other free items with the intention of not providing them or
of not providing them as offered.

Bait advertising

A person shall not, in trade or commerce, advertise goods or
services for supply at a specified price if there are reasonable
grounds, of which the person is aware or ought reasonably to be
aware, for believing that the person will not be able to offer those
goods or services for supply at that price for a period that is, and in
the quantities that are, reasonable having regard to the nature of
the market in which the person carries on business and the nature
of the advertisement.

A person who has, in trade or commerce, advertised goods or
services for supply at a specified price shall offer the goods or
services for supply at that price for a period that is, and in quantities
that are, reasonable having regard to the nature of the market in
which the person carries on business and the nature of the
advertisement.

In proceedings for an offence in relation to a failure to offer goods
or services to a person (in this subsection referred to as the
customer) in accordance with subsection (2), it is a defence if it is
established:

(@) that the defendant offered to supply, or to procure another
person to supply, to the customer goods or services of the
kind advertised within a reasonable time, in a reasonable
guantity and at the advertised price; or

(b) that the defendant offered to supply immediately, or to procure
another person to supply within a reasonable time, to the
customer equivalent goods or services in a reasonable
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guantity and at the price at which the first-mentioned goods or
services were advertised,

and, in either case, where the offer was accepted by the customer,
that the defendant has so supplied, or procured another person to
supply, goods or services.

Referral selling

A person shall not, in trade or commerce, induce a consumer to
acquire goods or services by representing that the consumer will,
after the contract for the acquisition of the goods or services is
made, receive a rebate, commission or other benefit in return for
giving the person the names of prospective customers or otherwise
assisting the person to supply goods or services to other
consumers, if receipt of the rebate, commission or other benefit is
contingent on an event occurring after that contract is made.

Accepting payment without intending or being able to supply
as ordered

A person shall not, in trade or commerce, accept payment or other
consideration for goods or services where, at the time of the
acceptance:

(@) the person intends:
(i) not to supply the goods or services; or

(i) to supply goods or services materially different from the
goods or services in respect of which the payment or
other consideration is accepted; or

(b) there are reasonable grounds, of which the person is aware or
ought reasonably to be aware, for believing that the person
will not be able to supply the goods or services within the
period specified by the person or, if no period is specified,
within a reasonable time.

Harassment and coercion

A person shall not use physical force or undue harassment or
coercion in connection with the supply, or possible supply, of goods
or services to a consumer, or in connection with the payment for
goods or services by a consumer.
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56 Pyramid selling

(1) A person contravenes this section if:

(@)

(b)

he or she is the promoter of, or (if there are more than one)
one of the promoters of, or is a participant in, a trading
scheme to which this section applies; and

another person who is a participant in the trading scheme, or
has applied or been invited to become a participant in the
trading scheme, makes a payment to or for the benefit of the
first-mentioned person, being a payment that he or she is
induced to make because the prospect is held out to him or
her of receiving payments or other benefits in respect of the
introduction (whether by himself or herself or by another
person) of other persons who become participants in the
trading scheme.

(2) A person also contravenes this section if:

(@)

(b)

he or she is the promoter of, or (if there are more than one)
one of the promoters of, is a participant in, or is otherwise
acting in accordance with, a trading scheme to which this
section applies; and

he or she, by holding out to another person the prospect of
receiving payments or other benefits in respect of the
introduction (whether by that person or by another person) of
other persons who become participants in the trading scheme,
attempts to induce the person to whom the prospect is held
out:

(i) if that person is already a participant in the trading
scheme — to make any payment to or for the benefit of
the promoter or any of the promoters, or to or for the
benefit of a participant in the trading scheme; or

(i) if that person is not already a participant in the trading
scheme — to become such a participant and to make a
payment of a kind referred to in subparagraph (i).

(3) A person also contravenes this section if he or she promotes, or
takes part in the promotion of, a scheme under which:

(@)

a payment is to be made by another person who participates,
or has applied or been invited to participate, in the scheme to
or for the benefit of the first-mentioned person or of another
person who takes part in the promotion of the scheme, or to or
for the benefit of another person who participates in the
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(4)

()

(6)

(b)

scheme; and

the inducement for making the payment is the holding out to
the person who makes or is to make the payment of the
prospect of receiving payments from other persons who may
participate in the scheme.

For the purposes of subsection (1), (2) or (3):

(@)

(b)

(€)

a prospect of a kind referred to in that subsection shall be
taken to be held out to a person whether or not it is held out so
as to confer on the person a legally enforceable right;

in determining whether an inducement or attempt to induce is
made by holding out a prospect of a kind referred to in that
subsection, it is sufficient if a prospect of that kind constitutes,
or would constitute, a substantial part of the inducement; and

a reference to the making of a payment to or for the benefit of
a person shall be construed as including the making of a
payment partly to or for the benefit of the person and partly to
or for the benefit of one or more other persons.

For the purposes of this section, a scheme is a trading scheme to
which this section applies if the elements of the scheme include:

(@)

(b)

the provision of goods or services by the person promoting the
scheme (in this section referred to as the promoter) or, in the
case of a scheme promoted by 2 or more persons acting in
concert (in this section referred to as the promoters), by one
or more of those persons; and

the supply of those goods or services to or for other persons
under transactions arranged or effected by persons who
participate in the scheme (each of whom is in this section
referred to as a participant), being persons not all of whom
are promoters.

For the purposes of subsection (5):

(@)

a scheme shall be taken to include the element referred to in
subsection (5)(b) whether a participant who is not a promoter
acts in relation to a transaction in the capacity of a servant or
agent of the promoter, or of one of the promoters, or in any
other capacity;
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(b) a scheme includes any arrangements made in connection with
the carrying on of a business, whether or not those
arrangements are made or recorded wholly or partly in writing;
and

(c) a reference to the provision of goods or services by a person
includes a reference to the provision of goods or services
under arrangements to which the person is a party.

57 Unsolicited credit and debit cards
(1) A person shall not send a prescribed card to another person (the
recipient) except:

(@) in pursuance of a request in writing by the person who will be
under a liability to the person who issued the card in respect of
the use of the card; or

(b) inrenewal or replacement of, or in substitution for:

(i) aprescribed card of the same kind previously sent to the
recipient in pursuance of a request in writing by the
person who was under a liability to the person who
issued the card previously so sent in respect of the use
of that card; or

(i) a prescribed card of the same kind previously sent to the
recipient and used for a purpose for which it was
intended to be used.

(2) Subsection (1) applies only in relation to the sending of a
prescribed card by or on behalf of the person who issued the card.
(3) A person shall not take any action that enables another person who

has a credit card or a debit card to use the card as a debit card or a

credit card, as the case may be, except in accordance with a

request in writing by the other person.

(4) In this section:

article includes a token, card and document.

credit card means an article of a kind commonly known as a credit
card or a similar article intended for use in obtaining cash, goods or
services on credit, and includes an article of a kind commonly
issued by persons carrying on business to customers or
prospective customers of those persons for use in obtaining goods
or services from those persons on credit.

Consumer Affairs and Fair Trading Act 38



Part 5

Division 1

Fair trading, conditions and warranties implied in contracts for goods or
services, recourse to manufacturers, &c.
Prohibition of unfair trade practices

58

(1)

(2)

3)

(4)

debit card means an article intended for use by a person in
obtaining access to an account held by the person for the purpose
of withdrawing or depositing cash or obtaining goods or services.

prescribed card means a credit card, a debit card or an article that
may be used as a credit card and a debit card.

Assertion of right to payment for unsolicited goods or services
or for making entry in directory

A person shall not, in trade or commerce, assert a right to payment
from another person for unsolicited goods unless the person
asserting the right has reasonable cause to believe that there is a
right to payment.

Penalty: If the offender is a natural person — 100 penalty units
or imprisonment for 6 months.

If the offender is a body corporate — 500 penalty units.

A person shall not, in trade or commerce, assert a right to payment
from another person for unsolicited services unless the person
asserting the right has reasonable cause to believe that there is a
right to payment.

Penalty: If the offender is a natural person — 100 penalty units
or imprisonment for 6 months.

If the offender is a body corporate — 500 penalty units.

A person shall not assert a right to payment from another person of
a charge for the making in a directory of an entry relating to the
other person, or to the profession, business, trade or occupation of
the other person, unless the person asserting the right knows, or
has reasonable cause to believe, that the other person has
authorised the making of the entry.

Penalty: If the offender is a natural person — 100 penalty units
or imprisonment for 6 months.

If the offender is a body corporate — 500 penalty units.

A person is not liable to make any payment to another person, and
is entitled to recover by action in a court of competent jurisdiction
against another person any payment made by the person to the
other person, in full or part satisfaction of a charge for the making of
an entry in a directory unless the first-mentioned person has
authorised the making of the entry.
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(5) For the purposes of this section, a person shall be taken to assert a
right to payment from another person for unsolicited goods or
unsolicited services, or of a charge for the making of an entry in a
directory, if the first-mentioned person:

(@)

(b)

(€)

(d)

()

makes a demand for the payment or asserts a present or
prospective right to the payment;

threatens to bring any legal proceedings with a view to
obtaining the payment;

places or causes to be placed the name of the other person
on a list of defaulters or debtors, or threatens to do so, with a
view to obtaining the payment;

invokes or causes to be invoked any other -collection
procedure, or threatens to do so, with a view to obtaining
payment; or

sends any invoice or other document stating the amount of the
payment or setting out the price of the goods or services or
the charge for the making of the entry and not stating as
prominently (or more prominently) that no claim is made to the
payment, or to payment of the price or charge, as the case
may be.

(6) A person shall not be taken for the purposes of this section to have
authorised the making of an entry in a directory unless:

(@)

(b)

(©)

a document authorising the making of the entry has been
signed by, or with the authority of, the person;

the document specifies:
(i) the name of the directory;

(i) the name and address of the person publishing the
directory;

(ii) particulars of the entry; and

(iv) the amount of the charge for the making of the entry or
the basis on which the charge is, or is to be, calculated;
and

a copy of the document has been given to the person before
the right to payment of a charge for the making of the entry is
asserted.

Consumer Affairs and Fair Trading Act 40



Part 5

Division 1

Fair trading, conditions and warranties implied in contracts for goods or
services, recourse to manufacturers, &c.
Prohibition of unfair trade practices

59

(7)

(8)

9)

(1)

For the purposes of this section, an invoice or other document
purporting to have been sent by or on behalf of a person shall be
deemed to have been sent by that person unless the contrary is
established.

In a proceeding against a person in respect of a contravention of
this section:

(&) in the case of a contravention constituted by asserting a right
to payment from another person for unsolicited goods or
unsolicited services the burden lies on the defendant of
proving that the defendant had reasonable cause to believe
that there was a right to payment; or

(b) in the case of a contravention constituted by asserting a right
to payment from another person of a charge for the making of
an entry in a directory — the burden lies on the defendant of
proving that the defendant knew or had reasonable cause to
believe that the other person had authorised the making of the
entry.

In this section:

directory includes any publication of a similar nature to a directory
but does not include a newspaper published in good faith as a
newspaper at regular intervals or a publication published, or to be
published, by or wunder the authority of the Australian
Telecommunications Commission.

making, in relation to an entry in a directory, means including, or
arranging for the inclusion of, the entry.

unsolicited goods means goods sent to a person without any
request for the goods being made by, or by the authority of, that
person.

unsolicited services means services supplied to a person without
any request for the services being made by, or by the authority of,
that person.

Liability of recipient of unsolicited goods

A person to whom unsolicited goods are supplied by another
person, in trade or commerce, is not liable to make any payment for
the goods and is not liable for the loss of or damage to the goods
other than loss or damage resulting from the doing by him or her of
a wilful and unlawful act in relation to the goods during the period
specified in subsection (4).
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(@)

3)

(4)

Subject to subsection (3), where a person sends, in trade or
commerce, unsolicited goods to another person:

(@)

(b)

neither the person who sent the goods nor any person
claiming under that person is entitled after the expiration of the
period specified in subsection (4) to take action for the
recovery of the goods from the person to whom the goods
were sent; and

upon the expiration of that period the goods become, by force
of this section, the property of the person to whom the goods
were sent, freed and discharged from all liens and charges of
any description.

Subsection (2) does not apply to or in relation to unsolicited goods
sent to a person if:

(@)

(b)

(©)

the person has at any time during the period specified in
subsection (4) unreasonably refused to permit the sender or
the owner of the goods to take possession of the goods;

the sender or the owner of the goods has within that period
taken possession of the goods; or

the goods were received by the person in circumstances in
which the person knew, or might reasonably be expected to
have known, that the goods were not intended for him or her.

The period referred to in subsections (1), (2) and (3) is:

(@)

(b)

if the person who receives the unsolicited goods gives notice
with respect to the goods to the sender in accordance with
subsection (5):

(i) one month next following the day on which the notice is
given; or

(i) 3 months next following the day on which the person
received the goods,

whichever first expires; and

in any other case — 3 months next following the day on which
the person received the goods.

(5) A notice referred to in subsection (4) shall be in writing and shall:

(@)

state the name and address of the person who received the
goods;
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(b) state the address at which possession may be taken of the
goods if it is an address other than that person's address; and

(c) contain a statement to the effect that the goods are unsolicited
goods.

(6) In this section, unsolicited goods has the same meaning as in
section 58.

60 Application of Division 1 to prescribed information providers

(1) Nothing in section 42, 44, 45, 47, 48 or 49 applies to a prescribed
publication of matter by a prescribed information provider, other
than:

(@) a publication of matter in connection with:
(i) the supply or possible supply of goods or services;

(i) the sale or grant, or possible sale or grant, of interests in
land,;

(i) the promotion by any means of the supply or use of
goods or services; or

(iv) the promotion by any means of the sale or grant of
interests in land,

where:

(v) the goods or services were relevant goods or services,
or the interests in land were relevant interests in land, as
the case may be, in relation to the prescribed information
provider; or

(vi) the publication was made on behalf of, or pursuant to a
contract, arrangement or understanding with:

(A) a person who supplies goods or services of that
kind, or who sells or grants interests in land, being
interests of that kind; or

(B) a body corporate that is, for the purposes of the
Corporations Act 2001, related to a body corporate
that supplies goods or services of that kind, or that
sells or grants interests in land, being interests of
that kind; or

(b) a publication of an advertisement.
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(@)

3)

For the purposes of this section, a publication by a prescribed
information provider is a prescribed publication if:

(@) in any case — the publication was made by the prescribed
information provider in the course of carrying on a business of
providing information; or

(b) in the case of a person who is a prescribed information
provider by virtue of paragraph (a), (b) or (c) of the definition of
prescribed information provider in subsection (3) (whether
or not the person is also a prescribed information provider by
virtue of another operation of that definition) — the publication
was by way of a radio or television broadcast by the
prescribed information provider.

In this section:

consortium has the same meaning as in Part IlIB of the
Broadcasting and Television Act 1942 of the Commonwealth.

prescribed information provider means a person who carries on
a business of providing information and, without limiting the
generality of the foregoing, includes:

(@) a person to whom, or each of the members of a consortium to
which, a licence has been granted under Part 1lIB of the
Broadcasting and Television Act 1942 of the Commonwealth;

(b) the Australian Broadcasting Corporation; and
(c) the Special Broadcasting Service.

relevant goods or services, in relation to a prescribed information
provider, means goods or services of a kind supplied by the
prescribed information provider or, where the prescribed
information provider is a body corporate, by a body corporate that
is, for the purposes of the Corporations Act 2001, to be deemed to
be related to the prescribed information provider;

relevant interests in land, in relation to a prescribed information
provider, means interests in land, being interests of a kind sold or
granted by the prescribed information provider or, where the
prescribed information provider is a body corporate, by a body
corporate that is, for the purposes of the Corporations Act 2001, to
be deemed to be related to the prescribed information provider.

Consumer Affairs and Fair Trading Act 44



Part 5 Fair trading, conditions and warranties implied in contracts for goods or
services, recourse to manufacturers, &c.
Division 2 Implied conditions and warranties in contract for goods or services
Division 2 Implied conditions and warranties in contract for
goods or services
61 Interpretation of Division 2

(1) In this Division:

(@) a reference to the quality of goods includes a reference to the
state or condition of the goods;

(b) a reference to a contract does not include a reference to a
contract made before the coming into operation of the
provision containing the reference;

(c) areference to antecedent negotiations in relation to a contract
for the supply of goods by a person to a consumer is a
reference to any negotiations or arrangements conducted or
made with the consumer by another person in the course of a
business carried on by that other person whereby the
consumer was induced to make the contract, or which
otherwise promoted the transaction to which the contract
relates; and

(d) a reference to the person by whom any antecedent
negotiations were conducted is a reference to the person by
whom the negotiations or arrangements concerned were
conducted or made.

(2) Goods of any kind are of merchantable quality within the meaning
of this Division if they are as fit for the purpose or purposes for
which goods of that kind are commonly bought as it is reasonable
to expect having regard to any description applied to them, the
price (if relevant) and all other relevant circumstances.

62 Implied undertakings as to title, encumbrances and quiet

(1)

possession

In every contract for the supply of goods to a consumer, other than
a contract to which subsection (3) applies, there is:

(@) an implied condition that, in the case of a supply by way of
sale, the supplier has a right to sell the goods, and, in the case
of an agreement to sell or a hire-purchase agreement, the
supplier will have a right to sell the goods at the time when the
property is to pass;

(b) an implied warranty that the consumer will enjoy quiet
possession of the goods except so far as it may lawfully be
disturbed by the supplier or by another person who is entitled
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(@)

3)

(1)

to the benefit of any charge or encumbrance disclosed or
known to the consumer before the contract is made; and

(c) in the case of a contract for the supply of goods under which
the property is to pass or may pass to the consumer — an
implied warranty that the goods are free, and will remain free
until the time when the property passes, from any charge or
encumbrance not disclosed or known to the consumer before
the contract is made.

A person is not, in relation to a contract for the supply of goods, in
breach of the implied warranty referred to in subsection (1)(c) by
reason only of the existence of a floating charge over assets of the
person unless and until the charge becomes fixed and enforceable
by the person to whom the charge is given.

In a contract for the supply of goods to a consumer in the case of
which there appears from the contract, or is to be inferred from the
circumstances of the contract, an intention that the supplier should
transfer only such title as the supplier or a third person may have,
there is:

(@) an implied warranty that all charges or encumbrances known
to the supplier and not known to the consumer have been
disclosed to the consumer before the contract is made; and

(b) animplied warranty that:
(i) the supplier;

(i) in a case where the parties to the contract intend that the
supplier should transfer only such title as a third person
may have — that person; and

(i) anyone claiming through or under the supplier or that
third person otherwise than under a charge or
encumbrance disclosed or known to the consumer
before the contract is made,

will not disturb the consumer's quiet possession of the goods.
Supply by description

Where there is a contract for the supply to a consumer of goods by
description, being a supply by a person in the course of a business
and otherwise than by way of sale by auction, there is an implied
condition that the goods will correspond with the description; and, if
the supply is by reference to a sample as well as by description, it is
not sufficient that the bulk of the goods corresponds with the
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65

(@)

(1)

(@)

3)

sample if the goods do not also correspond with the description.

A supply of goods is not prevented from being a supply by
description for the purposes of subsection (1) by reason only that,
being exposed for sale or hire, they are selected by the consumer.

Implied undertakings as to quality or fitness

Where a person supplies (otherwise than by way of sale by auction)
goods to a consumer in the course of a business, there is an
implied condition that the goods supplied under the contract for the
supply of the goods are of merchantable quality, except that there is
no such condition by virtue only of this section:

(@) as regards defects specifically drawn to the consumer's
attention before the contract is made; or

(b) if the consumer examines the goods before the contract is
made, as regards defects which that examination ought to
reveal.

Where a person supplies (otherwise than by way of sale by auction)
goods to a consumer in the course of a business and the
consumer, expressly or by implication, makes known to the supplier
or to another person by whom any antecedent negotiations are
conducted any particular purpose for which the goods are being
acquired, there is an implied condition that the goods supplied
under the contract for the supply of the goods are reasonably fit for
that purpose (whether or not that is a purpose for which such goods
are commonly supplied) except where the circumstances show that
the consumer does not rely, or that it is unreasonable for the
consumer to rely, on the skill or judgment of the supplier or of that
other person.

Subsections (1) and (2) apply to a contract for the supply of goods
made by a person who in the course of a business is acting as
agent for another as they apply to a contract for the supply of goods
made by a supplier in the course of a business, except where that
other is not supplying in the course of a business and either the
consumer knows that fact or reasonable steps are taken to bring it
to the notice of the consumer before the contract is made.

Supply by sample

Where in a contract for the supply (otherwise than by way of sale by
auction) by a person in the course of business of goods to a
consumer there is a term in the contract, express or implied, to the
effect that the goods are supplied by reference to a sample there is
an implied condition:
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67

(1)

(@)

3)

(1)

(@) that the bulk will correspond with the sample in quality;

(b) that the consumer will have a reasonable opportunity of
comparing the bulk with the sample; and

(c) that the goods will be free from any defect rendering them
unmerchantable that would not be apparent on reasonable
examination of the sample.

Warranties in relation to the supply of services

In every contract for the supply by a person in the course of a
business of services to a consumer there is an implied warranty
that the services will be rendered with due care and skill and that
any materials supplied in connection with those services will be
reasonably fit for the purpose for which they are supplied.

Where a person supplies services (other than services of a
professional nature provided by a qualified architect or engineer) to
a consumer in the course of a business and the consumer,
expressly or by implication, makes known to the supplier any
particular purpose for which the services are required or the result
that the consumer desires the services to achieve, there is an
implied warranty that the services supplied under the contract for
the supply of the services and any materials supplied in connection
with those services will be reasonably fit for that purpose, or are of
such a nature and quality that they might reasonably be expected to
achieve that result, except where the circumstances show that the
consumer does not rely, or that it is unreasonable for the consumer
to rely, on the supplier's skill or judgment.

A reference in this section to services does not include a reference
to services that are, or are to be, provided, granted or conferred
under:

(@) a contract for or in relation to the transportation or storage of
goods for the purposes of a business, trade, profession or
occupation carried on or engaged in by the person for whom
the goods are transported or stored; or

(b) a contract of insurance.
Rescission of contract for breach of implied condition
Where:

(@) a person supplies goods to a consumer in the course of a
business; and
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(b) there is a breach of a condition that is, by virtue of a provision
of this Division, implied in the contract for the supply of the
goods,

the consumer is, subject to this section, entitled to rescind the
contract by:

(c) causing to be served on the supplier a notice in writing signed
by the consumer giving particulars of the breach; or

(d) causing the goods to be returned to the supplier and giving to
the supplier, either orally or in writing, particulars of the
breach.

(2) Where a consumer purports to rescind a contract for the supply of
goods by virtue of this section, the purported rescission does not
have any effect if:

(@) the notice is not served, or the goods are not returned, within
a reasonable time after the consumer has had a reasonable
opportunity of inspecting the goods;

(b) in the case of a rescission effected by service of a notice, after
the delivery of the goods to the consumer but before the
notice is served:

(i) the goods were disposed of by the consumer, were lost,
or were destroyed otherwise than by reason of a defect
in the goods;

(i) the consumer caused the goods to become
unmerchantable or failed to take reasonable steps to
prevent the goods from becoming unmerchantable; or

(i) the goods were damaged by abnormal use; or

(c) in the case of a rescission effected by return of the goods,
while the goods were in the possession of the consumer:

(i) the consumer caused the goods to become
unmerchantable or failed to take reasonable steps to
prevent the goods from becoming unmerchantable; or

(i) the goods were damaged by abnormal use.
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Where a contract for the supply of goods has been rescinded in
accordance with this section:

(@) if the property in the goods had passed to the consumer
before the notice of rescission was served on, or the goods
were returned to, the supplier — the property in the goods re-
vests in the supplier upon the service of the notice or the
return of the goods; and

(b) the consumer may recover from the supplier, as a debt due
and payable, the amount or value of any consideration paid or
provided by the consumer for the goods.

The right of rescission conferred by this section is in addition to,
and not in derogation of, any other right or remedy under this Act or
any other law.

Application of provisions not to be excluded or modified

A term of a contract (including one that is not set out in the contract
but is incorporated in it by another term of the contract) that
purports to exclude, restrict or modify, or has the effect of
excluding, restricting or modifying:

(@) the application of a provision of this Division;
(b) the exercise of a right conferred by such a provision; or

(c) any liability of a person for breach of a condition or warranty
implied by such a provision,

is void.

A term of a contract shall not be taken to exclude, restrict or modify
the application of a provision unless it does so expressly or is
inconsistent with the provision.

Limitation of liability for breach of certain conditions or
warranties

Subject to this section, a term of a contract for the supply of goods
or services other than goods or services of a kind ordinarily
acquired for personal, domestic or household use or consumption is
not void under section 68 by reason only that the term limits the
liability of the supplier for a breach of a condition or warranty (other
than a condition or warranty implied by section 62) to:
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Part 5 Fair trading, conditions and warranties implied in contracts for goods or
services, recourse to manufacturers, &c.
Division 2 Implied conditions and warranties in contract for goods or services

(@) inthe case of goods, any one or more of the following:

(i) the replacement of the goods or the supply of equivalent
goods;

(i)  the repair of the goods;

(i) the payment of the cost of replacing the goods or of
acquiring equivalent goods;

(iv) the payment of the cost of having the goods repaired; or
(b) in the case of services:
(i) the supplying of the services again; or

(i) the payment of the cost of having the services supplied
again.

(2) Subsection (1) does not apply in relation to a term of a contract if
the person to whom the goods or services were supplied
establishes that it is not fair or reasonable for the supplier to rely on
that term.

(3) In determining for the purposes of subsection (2) whether or not
reliance on a term of a contract is fair or reasonable, a court shall
have regard to all the circumstances of the case and in particular to
the following matters:

(a) the strength of the bargaining positions of the supplier and the
person to whom the goods or services were supplied (in this
subsection referred to as the buyer) relative to each other,
taking into account, among other things, the availability of
equivalent goods or services and suitable alternative sources

of supply;

(b) whether the buyer received an inducement to agree to the
term or, in agreeing to the term, had an opportunity of
acquiring the goods or services or equivalent goods or
services from any source of supply under a contract that did
not 