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NORTHERN TERRITORY OF AUSTRALIA

As in force at 1 March 2000

REAL PROPERTY ACT

An Act to consolidate and amend the Real Property Act, 1861, the Real
Property Act Amendment Act, 1878,and the Rights of Way Act, 1881, and

Part |

for other purposes

Short title

This Act may be cited for all purposes as the Real Property Act.

Introductory
Interpretation

In the construction and for the purposes of this Act, and in all
instruments made or purporting to be made thereunder, the
following terms shall, so far as not inconsistent with the context or
subject, and except when such context or subject or the other
provisions hereof require a different construction, have the
respective meanings hereinafter assigned to them, that is to say:

Caveatee shall mean the registered proprietor of any land in
respect of which a caveat has been lodged.

Caveator shall mean any person lodging a caveat.

Certificate as to title means a certificate as to title referred to in
section 49.

Computer means a device for storing or processing information.
Computer print out means a document that:
(@) is:

(i) arecord of;

(i) an extract from; or

(iii) derived from,

information stored in, or processed by, a computer; or
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(b) is produced by a computer, or a series or combination of
computers, directly or (with or without human intervention)
with the aid of other equipment.

Court shall mean the Supreme Court.

Dealing shall mean any instrument or matter, whereby any land or
the title to any land can be affected, or dealt with.

Document means paper or other material containing writing,
words, figures, drawings or symbols.

Dominant land shall mean any land having a right-of-way or other
easement appurtenant thereto or annexed to the ownership thereof.

Encumbrancee shall mean the registered proprietor of an
encumbrance.

Encumbrancer shall mean the registered proprietor of land subject
to an encumbrance.

Folio of the Register means a folio of the Register referred to in
section 47.

Instrument means a document capable of registration under this
Act or in respect of which an entry is by or under this Act directed,
required or permitted to be made in the Register, and includes an
entry which is by this or any other Act required or permitted to be
made in the Register.

Land shall extend to and include all tenements and hereditaments
corporeal and incorporeal of every kind and description, and every
estate and interest in land.

Lessee shall mean the registered proprietor of a lease.

Lessor shall mean the registered proprietor of land subject to a
Lease.

Lodge, in relation to a document, includes, in addition to the
physical lodgement of the document, such other methods of
lodgement permitted by the Registrar-General under section 59A.

Mortgagee shall mean the registered proprietor of a mortgage.

Mortgagor shall mean the registered proprietor of land subject to a
mortgage.
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overriding statutory charge, in relation to land, means a statutory
charge that is expressed in the Act by or under which it is
established to be an overriding charge within the meaning of this
Act or to have priority over all other charges on the land.

prescribed in relation to fees, means prescribed under the
Registration Act.

Record of administrative interests and information means the
record of administrative interests and information referred to in
section 191E.

Record of dealings means the record of dealings referred to in
section 51.

Register means the Register referred to in section 47.

Registered proprietor shall mean any person appearing by the
Register to be the proprietor of any land.

Registrar-General means the Registrar-General for the Northern
Territory and includes a Deputy Registrar-General appointed under
the Registration Act.

Servient land shall mean land subject to any easement.

Statutory assignment shall mean any deed assigning a debtor's
estate for the benefit of his creditors, executed under or in
pursuance of the Bankruptcy Act 1966 of the Commonwealth, the
Corporations Law, or any other Act.

statutory charge means a charge on land (other than a mortgage
or encumbrance) established by or under a law in force in the
Territory that is expressed in the Act by or under which it is
established to be a statutory charge within the meaning of this Act
or which, after it is registered:

(a) imposes a restriction on the use of or dealing with the land; or

(b) gives a right to a person to deal with the land, including the
right of sale,

and, for the purposes of sections 48A, 53, 142A, 142B, 143
and 277 includes an overriding statutory charge.

Transmission shall mean the passing of title to land in any manner
other than by transfer;

The description of any person as proprietor, transferor, transferee,
mortgagor, mortgagee, caveator, caveatee, encumbrancer,

Real Property Act 3
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(1)

encumbrancee, lessor, lessee, or trustee, or as seized of, having,
or taking any estate or interest in land shall be deemed to extend to
and include the heirs, executors, administrators, and assigns of
such person.

Land not to be withdrawn

No land once subject to the provisions of this Act shall ever be
withdrawn therefrom.

Commencement

This Act shall come into operation on 1 January, 1887.

Objects of this Act
Objects
The objects of the Act are:
(a) to simplify the title to land;
(b) to facilitate dealings with land;

(c) to secure indefeasibility of title to registered proprietors except
in certain cases specified in this Act;

(d) to facilitate access to information about administrative
interests and other information in respect of land; and

(e) to facilitate the collection and disposal of information in
relation to land or to the buying or selling of land.

Construction

This Act shall always be construed in such manner as shall best
give effect to the objects hereinbefore declared.

The Land Titles Registration Office
Seal of office, &c., to be received in evidence

The Registrar-General shall have and use a seal of office bearing
the impression approved by the Minister; and every instrument
bearing the imprint of such seal, and purporting to be signed or
issued by the Registrar-General, or by one of his deputies or by the
Acting Registrar-General, shall be received in evidence, and shall
be deemed to be signed or issued by or under the direction of the
Registrar-General, or Acting Registrar-General, without further

Real Property Act 4



Part V

The Register

22

24

Part
26

Part
47

(1)
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\'

proof, unless the contrary be shown.

A reference in subsection (1) to the seal of office or to the signature
of the Registrar-General or of one of his deputies or the Acting
Registrar-General includes a reference to a production by electronic
means of the seal or of the signature, as the case may be.

Fees

The Registrar-General may demand and receive such fees as are
prescribed.

The Registrar-General may provide credit facilities for the payment
of fees referred to in subsection (1) at such intervals as he thinks fit.

Registrar-General not to be liable for Acts done bona fide

The Registrar-General shall not individually, nor shall any person
acting under his authority, be liable to any action, suit, or
proceeding for or in respect of any act or matter bona fide, done or
omitted to be done, in the exercise or supposed exercise of the
powers of this Act.

The bringing of land under the Act
Land on alienation from Crown to be under Act

As to land hereafter alienated in fee from the Crown, the same
shall, immediately on alienation, be subject to the provisions of this
Act.

The Register
Register
The Registrar-General shall keep a Register relating to land.

Subject to this section and the Regulations, the Registrar-General
may:

(@) keep the Register:
(i) in such form or combination of forms;
(i)  on such medium or combination of mediums; and
(i) in such manner,

as he thinks fit; and
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(b) at any time, vary the form, medium or manner in which the
Register or part of the Register is kept.

(3) A reference to a medium in subsection (2) or (6)(d) includes, but is
not limited to:

(@) acomputer;

(b) micro film; or

(c) paper.

(4) The Register consists of folios of the Register and registered
documents.

(5) The Minister may, by notice in the Gazette, determine a day on and
after which a folio of the Register shall be a division of the Register
comprising particulars relating to:

(@) one parcel of land; or

(b) one unit of land that is subject to title issued in accordance
with the Unit Titles Act,

being one parcel or unit of land for which approval under the

Planning Act for the transfer of the parcel or unit of land separate

from other land is not required.

(6) A folio of the Register:

(a) shall contain the entries that are required or authorized to be
made in the Register by or under this Act or any other law in
force in the Territory and that affect the land for which the folio
is created,

(b) shall include a distinctive identifying reference for the folio;

(c) may contain records of such other information as the
Registrar-General thinks appropriate to record; and

(d) shall describe the parcel of land by reference to a diagram of
the land held in a medium.

(7) The Registrar-General creates a folio of the Register by making an

entry:
(a) describing the land for which it is created;

(b) identifying the proprietor for the time being of the land for
which it is created;
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()
(d)

specifying the time and date of registration of an entry; and

recording such other particulars as the Registrar-General
thinks fit of:

(i) other estates or interests, if any, affecting the land;

(i) other information, if any, that relates to the land and is
required to be entered on the folio by or under this Act or
any other law in force in the Territory; and

(i) a reservation or restrictive covenant in favour of the
Crown or of the Territory, that was noted in the original
grant in relation to the land,

and by allocating a distinctive identifying reference to those entries.

(8) On:
(a)
(b)

()

the grant of an estate in fee simple or a lease of Crown land;

the approval of a plan of subdivision in accordance with a law
for the time being in force relating to the subdivision of land; or

being required by or under any other law in force in the
Territory to do so,

the Registrar-General shall create a folio or folios of the Register for
the land.

(9) Subject to subsection (8), the Registrar-General may create or
amend a folio of the Register where the Registrar-General thinks it
appropriate to do so.

(10) The Registrar-General may, when creating a folio of the Register,
determine the information to be entered on the folio of the Register
by reference to any other records or documents kept by, or
available to, the Registrar-General or in any other manner the
Registrar-General thinks fit.

(11) If the Registrar-General creates or amends a folio of the Register,
the Registrar-General may:

(@)

(b)

make such other amendments in the Register that he
considers necessary because of the creation or amendment of
the folio; and

call in and cancel a certificate as to title produced for the folio
so created or amended.
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(8)

Entries in Register

An instrument capable of registration under this Act is registered by
making or altering entries in the Register to the extent necessary to
give effect to the instrument and to this Act.

The Registrar-General shall note the time of making or altering an
entry in the Register.

Other information required or authorized by or under this Act or any
other law in force in the Territory to be recorded in the Register is
recorded in the Register by:

(a) recording that information in an appropriate part of the
Register; or

(b) altering an existing record so as to comprise or include that
information.

Subject to the Regulations, the Registrar-General may:
(@) make entries in the Register:

(i) in such form or combination of forms; or

(i) in such manner,

as he thinks fit; and

(b) at any time, vary the manner and form in which entries are
made.

The Registrar-General shall, where necessary, make deletions
from, or alterations in, records in the Register so that each folio of
the Register contains only records of information concerning
subsisting estates or interests in the land to which the folio relates.

The Registrar-General may make an entry in the Register as a
substitute for an existing entry if satisfied that the existing record
has been lost or destroyed or has become illegible or unavailable.

The Registrar-General may, under subsection (6), determine the
information to be recorded by reference to other records or
documents kept by or available to the Registrar-General or in such
other manner as he thinks fit.

If the Registrar-General makes an entry in the Register, the
Registrar-General may make such amendments in the Register as
he considers necessary because of the making of the entry.
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Registration of statutory charges

A person for whose benefit a statutory charge is established by or
under a law in force in the Territory may, in accordance with the
prescribed form and on payment of the prescribed fee, apply to the
Registrar-General to have the charge registered.

On receiving an application under subsection (1), the Registrar-
General shall register the statutory charge in the prescribed
manner.

The Registrar-General shall give notice of the registration of a
statutory charge to all persons who have a registered interest in the
land the subject of the charge.

Certificate as to title

A certificate as to title is a document containing the information, or
an extract of the information, on a folio of the Register as at the
date of production of the certificate as to title.

A certificate as to title shall:

(@) indicate that it is registered by authority of the Registrar-
General, whether by being initialled, signed or sealed by the
Registrar-General, or by bearing a facsimile of those initials or
the signature or seal, or in such other manner as the
Registrar-General thinks fit;

(b) set out all reservations or restrictive covenants, if any, in
favour of the Crown;

(c) state:

(i) the distinctive identifying reference of the folio of the
Register to which it relates;

(i) the distinctive identifying reference allocated for the
certificate as to title; and

(iii) the date on which it was registered; and
(d) contain, subject to:

(i) adirection from the Minister; or

(i) another Act,

a diagram describing the parcel of land to which the folio relates.
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Subject to the Regulations, a certificate as to title may:

(@) include information that the Registrar-General considers
appropriate, whether in diagrammatic form or otherwise;

(b) include information contained in the folio of the Register to
which it relates in a form that the Registrar-General considers
appropriate, whether or not in the form in which the
information is recorded on the folio; and

(c) be in such form and produced in such manner as the
Registrar-General considers appropriate.

Without limiting subsection (3), a certificate as to title may be
produced:

(@) on paper by manual or mechanical means;
(b) as a computer print-out; or
(c) as a reproduction of a document.

The Registrar-General shall deliver the relevant certificate as to title
produced under this section to the person entitled to it.

Subject to subsections (7) and (8), on:
(a) the creation of a folio of the Register;

(b) the registration under this Act of an instrument, other than an
instrument not required to be recorded on the certificate as to
title; or

(c) being required by or under this Act or any other law in force in
the Territory to do so,

the Registrar-General shall produce a new certificate as to title for
the folio.

The Registrar-General is not required to produce a new certificate
as to title where the folio of the Register, including the diagram for
the parcel of land, is not held in the computer medium.

The Registrar-General may record the details of a dealing on a
duplicate of an instrument that has been registered or may issue a
certificate as to the registration of the dealing.

If the Registrar-General considers it necessary or convenient to do
so, the Registrar-General may at any time produce a certificate as
to title for a folio of the Register.
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(10)

(11)

(12)

(13)

(3)

For the purpose of producing a new certificate as to title for a folio
of the Register, the Registrar-General may call in and cancel a
subsisting certificate as to title for the folio.

A person is not required to submit a certificate as to title to the
Registrar-General under subsection (10) if the person satisfies the
Registrar-General that the certificate has been destroyed or lost.

On:

(a) the production of a new certificate as to title for a folio of the
Register; or

(b) the deletion of a folio from the Register,

a certificate as to title subsisting for the folio ceases to have effect
and, on its being submitted to the Registrar-General, the Registrar-
General shall cancel it.

The Registrar-General may, in the same document, include a
certificate as to title and such other information as the Registrar-
General considers appropriate, but the other information is not part
of the certificate as to title.

Time of registration

The time of:

(a) creation of a folio in the Register; or
(b) registration of an instrument,

is the time when the Registrar-General makes the entry of the
creation or the registration in the Register.

Record of non-current or historical dealings

The Registrar-General shall keep a record of all dealings, including
non-current or historical dealings, recorded in, or action taken in
respect of, a folio of the Register, and such other non-current or
historical information in relation to folios of the Register, as the
Registrar-General thinks fit.

The record of dealings referred to in subsection (1) is not part of the
Register.

The Registrar-General may provide access to the record of
dealings referred to in subsection (1) on payment of the prescribed
fee, if any, by the person requesting access.
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Evidence

In any proceedings, a document certified in writing by the Registrar-
General to be a record, as at a particular date, of any information
recorded on a folio of the Register or any other record, is conclusive
proof without production of the folio of the Register that, at the date,
the records to which the document applies were as stated in the
document.

A document referred to in subsection (1) may relate to entries on a
folio of the Register or to entries of non-current or historical
dealings.

Where a document referred to in subsection (1) relates to records
other than the entries on a folio of the Register, the records may be
based on information derived from other records or documents kept
by or available to the Registrar-General.

The Registrar-General shall not be obliged to provide other
evidence of title to land otherwise than as referred to in
subsection (1).

This section does not affect or limit:
(a) PartlV of the Evidence Act; or

(b) any other mode of proof of facts and documents permitted by
law.

Submission of documents to facilitate registration

Subject to subsection (2), the Registrar-General shall not register
an instrument under this Act unless there is submitted to the
Registrar-General:

(a) in the case of a dealing for which the consent of the person in
possession of the certificate as to title is required — the
relevant certificate as to title for the land concerned; and

(b) such other document affecting the land concerned as the
Registrar-General requires to be submitted.

The Registrar-General may, under section 48A, register a statutory
charge without the certificate as to title for the land concerned being
produced.

Instruments to be according to Act

The Registrar-General shall not, except as herein otherwise
provided, register any instrument purporting to transfer or otherwise
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(4)

deal with or affect any estate or interest in land under the provisions
of this Act except in the manner herein provided, nor unless such
instrument be in accordance with this Act or the Regulations.

Instruments entitled to priority according to time of
registration

Subject to subsection (2), every instrument presented for
registration shall be attested by a witness, and shall be registered in
the order of time in which the same is produced for that purpose;
and instruments registered in respect of or affecting the same
estate or interest shall, notwithstanding any express, implied, or
constructive notice, but subject to section 56A, be entitled to
priority, the one over the other according to the date of registration,
and not according to the date of the instrument itself; and the
Registrar-General, upon registration thereof, shall record the
registration of the instrument and, subject to the Regulations, deal
with such instruments or copies of such instruments in such manner
as the Registrar-General thinks fit.

If 2 or more instruments which affect the same land are awaiting
registration, the Registrar-General may register those instruments
in the order which will give effect to the intentions of all the parties,
as expressed in, or apparent to the Registrar-General from, those
instruments.

Variation of priority between mortgages and encumbrances

Subject to subsection (2), the Registrar-General may register a
memorandum in the prescribed form executed by the holders of
2 or more registered mortgages and purporting to vary the priority
of those mortgages as between themselves.

Where there is a registered mortgage intervening between any
2 mortgages whose priority a memorandum under subsection (1)
purports to vary, the Registrar-General shall not register the
memorandum unless the proprietor of the intervening mortgage is
also a party to it.

On the registration of a memorandum under subsection (1), the
mortgages held by the parties to the memorandum shall be entitled
to priority as between each other as if they had been registered in
the order in which they are expressed by the memorandum to have
priority.

The Registrar-General shall record the registration of a
memorandum under subsection (1) on the certificate of title affected
by the mortgages in question.
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(5)

(6)

Nothing in this section affects the validity of any other contractual
arrangement between mortgagees relating to priorities between
themselves.

In this section, references to a mortgage include an encumbrance
or other security for the payment of money.

Priority and effect of statutory charges

An overriding statutory charge prevails over all other interests in the
land to which it relates, except a pre-existing overriding statutory
charge recorded in the register.

Unless a statutory charge, not being an overriding statutory charge,
has been registered:

(a) a restriction imposed by the statutory charge on the use of or
dealing with the land does not exist; or

(b) a power arising under the statutory charge in relation to the
land is not exercisable.

Instruments registered, deemed part of Register

Every instrument shall, when registered, be deemed part of the
Register, and shall have the effect of and be deemed and taken to
be a deed duly executed by the parties who have signed the same.

Where 2 or more instruments presented at same time

Should 2 or more instruments executed by the same proprietor, and
purporting to affect the same estate or interest, be at the same time
presented to the Registrar-General for registration, he shall register
that instrument which shall be presented by the person producing to
him the certificate as to title or other instrument evidencing title to
such estate or interest.

Provision for single recording of more than one instrument

Where 2 or more instruments affecting the same land are lodged
and are awaiting registration, the Registrar-General may, despite
anything to the contrary in this Act, register the instruments by
making one or more recordings in one or more parts of the Register
as the Registrar-General considers appropriate instead of recording
each instrument separately in the Register.
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Provision for registration in case of death of party executing
instrument

In case any person, who either before or after his death shall be
registered as proprietor of any land, shall die after signing any
instrument affecting such land, and before registration thereof, the
registration of such instrument may nevertheless be proceeded with
in accordance with this Act, and shall be valid notwithstanding such
death.

Lodgement of documents

For the purposes of the lodgement of documents under this Act or
for the purposes of any other law in force in the Territory, the
Registrar-General may, in his discretion, allow the lodgement of
documents by such means, including electronic means, as he
thinks fit.

In subsection (1) lodgement of a document includes depositing of
a document pursuant to section 101.

Person to whom certificate as to title or instrument issued in
error

In case it shall appear to the satisfaction of the Registrar-General
that any certificate as to title or other instrument has been issued in
error, or contains any misdescription of land or of boundaries, or
that any entry or indorsement has been made in error on any
certificate as to title or other instrument, or that any certificate as to
title, instrument, entry, or indorsement has been fraudulently or
wrongfully obtained, or that any certificate as to title or instrument is
fraudulently or wrongfully retained, he may summon the person to
whom such certificate as to title or instrument has been so issued,
or by whom it has been so obtained or is retained, to deliver up the
same for the purpose of being cancelled or corrected, as the case
may require.

Person refusing to deliver up instrument

In case such person shall refuse or neglect to comply with such
summons, the Registrar-General may apply to the Court to issue a
summons for such person to appear before the Court and show
cause why such certificate as to title or other instrument should not
be delivered up to be cancelled or corrected; and if such person,
when served with such summons, shall neglect or refuse to attend
before such Court at the time therein appointed, it shall be lawful for
such Court to issue a warrant of arrest.
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Court may order delivery of instrument

Upon the appearance before the Court of any person summoned or
brought up by virtue of a warrant as aforesaid, it shall be lawful for
the Court to examine such person upon oath, and to order him to
deliver up such certificate as to title or other instrument, and, upon
refusal or neglect by such person to deliver up the same pursuant
to such order, to commit him to gaol for any period not exceeding 6
months, unless such certificate as to title or instrument shall be
sooner delivered up.

Court may order instrument to be cancelled

In such case, or in case a summons by the Registrar-General or a
Judge cannot be served upon such person as hereinbefore
directed, the Court may direct the Registrar-General to cancel or
correct any certificate as to title or other instrument, or any record in
the Register relating to such land, and to substitute and issue such
certificate as to title or other instrument, or make such entry as the
circumstances of the case may require, and the Registrar-General
shall give effect to such order.

Powers of court to direct cancellation of certificate or entry

In any proceeding in a court respecting any land, or any
transaction, contract, or application relating thereto, or any
instrument, caveat, memorial, or other entry affecting any such
land, the court in question may direct the Registrar-General to take
such action as may be necessary to give effect to any judgment,
decree, or order given or made in such proceeding, and the
Registrar-General shall obey every such direction.

Searches of Register

The Registrar-General shall, on receipt of the prescribed fee, if any,
or in such other circumstances that may include the provision of
credit facilities for payment at specified intervals as the Registrar-
General thinks fit, provide adequate access to the Register and
documents, or copies of them, registered for the purposes of this
Act.

The access referred to in subsection (1) may, in the Registrar-
General's discretion, be provided by way of certificate, statement,
visual display unit, computer print out, microfiche reader or any
other means.
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Conflict between certificate as to title and Register

Whenever there shall be any conflict, difference, or variation
between the contents of the Register and any certificate as to title
the Register shall prevail.

The title of registered proprietors
Instruments not effectual until registration

No instrument shall be effectual to pass any land or to render any
land liable as security for the payment of money, but upon the
registration of any instrument in manner herein prescribed, the
estate or interest specified in such instrument shall pass, or, as the
case may be, the land shall become liable as security in manner
and subject to the covenants, conditions, and contingencies set
forth and specified in such instrument or by this Act declared to be
implied in instruments of a like nature.

Registered proprietor

The person named in the Register as the owner or taking any
estate or interest in land shall be the registered proprietor thereof.

Title of registered proprietors indefeasible

The title of every registered proprietor of land shall, subject to such
encumbrances, liens, estates, or interests as may be recorded in
the Register or which were notified on the original grant of title from
the Crown for such land, be absolute and indefeasible, subject only
to the following qualifications:

l. In the case of fraud, in which case any person defrauded shall
have all rights and remedies that he would have had if the
land were not under the provisions of this Act: Provided that
nothing included in this subsection shall affect the title of a
registered proprietor who has taken bona fide for valuable
consideration, or of any person bona fide claiming through or
under him:

II.  Inthe case of a recording in the Register made as the result of
fraud or forgery, or a certificate as to title or other instrument
of title obtained by forgery or by means of an insufficient
power of attorney or from a person under some legal disability,
in which case the recording in the Register or the certificate as
to title, or other instrument of title shall be void: Provided that
the title of a registered proprietor who has taken bona fide for
valuable consideration shall not be affected by reason that a
certificate as to title or other instrument of title was obtained by
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any person through whom he claims title from a person under
disability, or by any of the means aforesaid:

Where any portion of land has been erroneously included, by
wrong description of parcels or boundaries, in the certificate or
other instrument evidencing the title of the registered
proprietor: In which case the rights of the person who but for
such error would be entitled to such land shall prevail, except
as against a registered proprietor taking such land bona fide
for valuable consideration, or any person bona fide claiming
through or under him:

Where a right-of-way or other easement not barred or avoided
by the provisions of the Rights of way Act, 1881, or of this Act,
has been omitted or misdescribed in any folio of the Register
or certificate as to title, or other instrument of title: In which
case such right-of-way or other easement shall prevail, but
subject to the provisions of the said Rights of way Act, 1881,
and of this Act:

Where 2 or more folios have been created under any of the
Real Property Acts in respect of the same land: In which case
the title originally first in date of registration shall prevail:

Any certificate issued upon the first bringing of land under the
provisions of any of the Real Property Acts, and every
certificate issued in respect of the said land, or any part
thereof, to any person claiming or deriving title under or
through the first registered proprietor, shall be void, as against
the title of any person adversely in actual occupation of, and
rightfully entitled to, such land, or any part thereof, at the time
which such land was so brought under the provisions of the
said Acts, and continuing in such occupation at the time of any
subsequent certificate being issued in respect of the said land:

Where at the time when the proprietor becomes registered a
tenant shall be in actual possession of the land under an
unregistered lease or an agreement for a lease or for letting
for a term not exceeding one year: In which case the title of
the tenant under such lease or agreement shall prevail.

Title of registered proprietor to prevail

In all other cases the title of the registered proprietor of land shall
prevail, notwithstanding the existence in Her Majesty, Her heirs, or
successors, or in any person of any estate or interest whatever
whether derived by grant from the Crown or otherwise, which but
for this Act might be held paramount or to have priority; and
notwithstanding any want of notice or insufficient notice of any
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application, or any error, omission, or informality in any application
or proceedings.

Saving of certain rights and powers

Nothing in sections 69 and 70 contained shall be construed so as to
affect any of the following rights or powers, that is to say:

l. The power of an officer of a court to sell the land of a
judgment debtor under a warrant of execution:

II.  The power of a court to order the sale of land:

lll.  The right of the Official Receiver or of any trustee to land
transmitted on the insolvency or statutory assignment of the
registered proprietor:

IV. The rights of a person with whom the registered proprietor
shall have made a contract for the sale of land or for any other
dealing therewith:

V. The right of a cestui que trust where the registered proprietor
is a trustee, whether the trust shall be express, implied or
constructive.

Provided that no unregistered estate, interest, power, right,
contract, or trust shall prevail against the title of a registered
proprietor taking bona fide for valuable consideration, or of any
person bona fide claiming through or under him.

Effect of registration of instruments under other laws

A person presenting a dealing for registration under this Statute is
not to be deemed to have had notice of an instrument or a fact or
thing contained in an instrument by virtue only of the registration of
the instrument in a register kept under another law in force in the
Territory.

Protection against notice before registration

On presentation for registration of a dealing in respect of land, the
person presenting the dealing has the same protection over a prior
equitable interest in the land of which he does not then have notice
as that given at common law to a person who has, without any such
notice, acquired the legal estate in the land.
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(1)

(2)

Knowledge of trust not evidence of want of bona fide

Knowledge of the existence of any unregistered estate, interest,
contract, or trust shall not of itself be evidence of want of bona fides
so as to affect the title of any registered proprietor.

Certificates as to title
Certificate as to title

Subject to subsection (2), the registered proprietor of an estate in
land, other than a leasehold for a life or lives, shall be entitled to
receive a certificate as to title for the same, which certificate as to
title shall be in the prescribed form and shall set forth the nature of
the estate in respect of which it is issued.

The Registrar-General may issue a certificate as to title referred to
in subsection (1) noted by him as being qualified as to boundaries
where he is not satisfied that the description of the land to which it
relates accurately identifies the boundaries of the land.

Persons registered as joint proprietors to be joint tenants

Two or more persons registered as joint proprietors of an estate or
interest in land shall be deemed to be entitled to the same as joint
tenants; and in all cases where 2 or more persons are entitled as
tenants in common to an estate of freehold in any land, such
persons may receive one certificate as to title for the entirety,
describing them as tenants in common, or each may receive a
separate certificate as to title for his undivided share.

Easements
Certificate may contain statement of right-of-way or easement

The Register may contain a statement therein or entry thereon to
the effect that the land therein described has appurtenant thereto
any easement, or that the person therein named is entitled to any
easement in gross, or that the land therein described is subject to
any right or rights-of-way or other easement.

Nature of statement

Every such statement or entry shall fully set forth a true and
accurate description of the easement, or, if the instrument creating
the same be recorded in the Register, may refer to such instrument.
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Registered proprietor not subject to ways not mentioned in
certificate

The registered proprietor of land brought under the provisions of the
Real Property Act of 1861 after the passing of the Rights-of-
Way Act 1881 or of land hereafter brought under the provisions of
this Act shall be deemed to hold the land comprised in the Register
subject to such rights-of-way only as are mentioned and set forth in
the folio of the Register.

Right-of-way to be entered

No easement hereafter created by express grant or transfer over or
in respect of any servient land under the provisions of this Act, shall
be binding on any registered proprietor subsequently taking the
land bona fide for valuable consideration, unless such easement
shall be entered in the Register.

Land to be held free of rights-of-way

The registered proprietor of any land shall, as from 18 November,
1886, hold the same freed and discharged from all rights-of-way
existing on or before that date, and not entered in the Register of
such land in pursuance of an application made on or before such
date under the Rights-of-Way Act, 1881.

Public rights-of-way, &c., not in Act

Rights-of-way or other easements now or hereafter acquired or
enjoyed by the public, in, over, along, or across any servient land
shall not be deemed to be rights-of-way or easements within the
meaning of this part of this Act, or in respect of which applications
may be made or caveats entered, and nothing herein contained
shall derogate from any such rights or easements, or be deemed to
confer on the registered proprietor of any such servient land a right
to interfere with or obstruct the public use of any way or other
easement so acquired or enjoyed as aforesaid.

Certificates issued conclusive evidence

Every certificate issued before 18 November, 1881, containing
therein a statement to the effect that the registered proprietor is
seized of the land therein described, subject to or together with any
right-of-way therein described or delineated, or together with any
easement therein described, shall be deemed to operate as a grant
or reservation, as the case may be, of such right-of-way or other
easement, and such certificate shall, except in the case of fraud, be
received in all Courts as conclusive evidence of the existence of
such right-of-way or other easement — Provided that this section
shall not apply to any right-of-way or other easement, the title to
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which is now the subject of pending litigation in any Court of Law, or
to any right-of-way or other easement, the right to which has been
concluded in any Court adversely to such right-of-way or easement.

Rights-of-way to be entered upon certificates as to title

Whenever any right-of-way or other easement appurtenant to land
under the provisions of this Act over land also under its provisions
shall hereafter be granted or created, the Registrar-General shall
enter the memorial of the instrument granting or creating such right-
of-way or easement upon the folios of the Register of the dominant
and servient lands respectively, and also upon the certificates as to
title.

Form of describing right-of-way

The words "together with a free and unrestricted right-of-way" in
any instrument shall be deemed to imply the words set forth in the
Fifth Schedule hereto so far as they shall be applicable as fully and
effectually as if set out at length in such instrument.

Proprietor may deposit plan showing rights-of-way

Any registered proprietor of any land may deposit with the
Registrar-General a plan of the said land, showing the rights-of-way
intended to be created by such proprietor over such land, and every
subsequent registered proprietor of the said land, or any part
thereof, shall be entitled to a right-of-way over all the rights-of-way
shown in such plan, unless otherwise declared in the Register.

Part VIIIA Modification and extinguishment of easements

90A

90B

and restrictive covenants
Definition

In this Part, restrictive covenant means a negative obligation in
respect of the use, ownership or maintenance of particular land
made for the benefit of other land.

Modification or extinguishment of easements and restrictive
covenants

(1) Where land is subject to the burden of an easement or a restrictive

covenant, the Court may, on application by a person who has an
interest in the land, make an order modifying or wholly or partially
extinguishing the easement or restrictive covenant.
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(2)

The Court may not make an order under subsection (1) unless it is
satisfied that:

(@) because there has been a change in the user of the land
having the benefit of the easement or restrictive covenant, in
the character of the area in the vicinity of the land or in any
other circumstance that the Court considers material, the
easement or restrictive covenant is obsolete;

(b) the continued existence of the easement or restrictive
covenant would impede the reasonable user of the land or that
the easement or restrictive covenant, in impeding that user, is:

() no longer necessary or advantageous to the person or
persons entitled to the benefit of the easement or
restrictive covenant; or

(i) contrary to the public interest,

and each person who suffers loss or disadvantage from the
modification or extinguishment of the easement or restrictive
covenant can be adequately compensated in money for his or
her loss or disadvantage;

(c) each adult who is entitled to the use or benefit of the
easement or restrictive covenant and who has capacity to do
sO:

(i) has agreed to the modification or extinguishment of the
easement or restrictive covenant; or

(i) by his or her acts or omissions may reasonably be
considered to have abandoned the easement or to have
waived the benefit of the restrictive covenant in whole or
in part; or

(d) the proposed modification or extinguishment will not
substantially injure the persons entitled to the use or benefit of
the easement or restrictive covenant.

In determining whether to make the order, the Court must take into
account the operation of the Planning Act and in particular the
control plan, within the meaning of that Act, applying to the land.

The power of the Court to make an order modifying an easement or
restrictive covenant includes power to amend the instrument
creating the easement or restrictive covenant to include new terms
as to the use, ownership or maintenance of the servient land or
land subject to the restrictive covenant.
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(5)

In making an order under subsection (1), the Court may also make
an order directing the applicant to pay a person entitled to the use
or benefit of the easement or restrictive covenant the amount that
appears to the Court to be just to award consideration for:

(@) any loss or disadvantage suffered as a consequence of the
modification or extinguishment; or

(b) any reduction in any compensation received for the land
affected by the easement or restrictive covenant when it was
created that is attributable to its imposition.

Notice of application

Where an application is made to modify or extinguish an easement
or restrictive covenant, the Court may, if it thinks just, direct that the
applicant must give notice of the application in the manner and to
the consent authority, within the meaning of the Planning Act, or
any other person it specifies in the direction.

Effect of order

An order made under section 90B is binding on all persons,
whether or not adults or otherwise having capacity, who are or
become entitled to the use or benefit of the easement, or are or
become interested in enforcing the restrictive covenant, and
whether or not they were parties to the proceedings under that
section or were served with notice under section 90C.

Powers of Court

In proceedings under this Part, the Court may do any one or more
of the following:

(a) direct that a survey is to be made of land and a plan of survey
is to be prepared in respect of the land;

(b) order a person to execute an instrument, in registrable or
other form, that is necessary to give effect to an order made
under this Part;

(c) order a person to produce to another person specified in the
order any certificate as to title or other document relating to
land;

(d) make an order declaring whether or not land is or would in
specified circumstances be affected by an easement or
restrictive covenant;

(e) give directions for the conduct of proceedings;
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(f) make orders in respect of the costs of any of the matters
referred to in this section and of the proceedings generally.

Where a Court makes an order under subsection (1)(d), the order
may include a declaration as to any of the following:

(@) the nature and extent of the easement or restrictive covenant;

(b) whether or not the easement or restrictive covenant is
enforceable;

(c) if the easement or restrictive covenant is enforceable — who
may enforce it and against whom.

Crown grants
Definitions
In this Part:

Crown lands does not include land an estate in fee simple in which
is held by the Territory;

Crown lease means a lease of Crown lands.
Person holding may surrender

Every person now holding any Crown lands under any lease or
agreement for sale, granted or made by or on behalf of the Crown
may, subject to the approval of the Minister, surrender his lease or
agreement for a Crown lease of the land remaining, subject to such
lease or agreement upon all the same terms as shall have been
applicable to such land prior to the surrender, but so that every
person having any estate or interest in the surrendered land shall
concur in the surrender.

Issue of certificate as to title in relation to estate in fee simple,
&c., under other Acts

The Registrar-General shall issue a certificate as to title in the
prescribed form in accordance with a grant of an estate in fee
simple, or a lease of Crown land, under a law of the Territory
relating to the alienation of land if requested to do so by the Minister
responsible for the administration of that law.

A person who is entitled to an estate in fee simple or a lease from
the Crown is entitled to receive a certificate as to title as referred to
in subsection (1).
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Registrar-General to enter forfeiture

The Registrar-General, upon receipt of notice from the Minister that
any Crown lease has been lawfully forfeited or determined in whole
or in part, shall make an entry to that effect in the Register, and
such forfeiture or determination, shall thereupon have effect.

Effect of this Act

Nothing herein contained or hereby implied shall be construed to
give any greater effect or different construction to any Crown lease
registered pursuant to this part of this Act than would have been
given to it if this Act had not been passed, nor shall any right or
remedy, which the Crown would otherwise have possessed, be in
any way prejudiced or altered.

Transfers
Transfers

When any land is intended to be transferred, or any right-of-way or
other easement is intended to be created or transferred, the dealing
shall be effected by a transfer in the prescribed form which shall be
executed:

(a) by the registered proprietor or, in the case of a transfer of land
by a mortgagee, encumbrancee or receiver exercising a
power of sale, that mortgagee, encumbrancee or receiver; and

(b) unless the Registrar-General has directed otherwise with
respect to the dealing in question or dealings of a class to
which it belongs, by the transferee or grantee.

Transferee to indemnify transferor

In every instrument purporting to transfer land mortgaged or
encumbered there shall be implied the following covenant by the
transferee with the transferor, and so long as such transferee shall
remain the registered proprietor, with the mortgagee or
encumbrancee, that is to say — That the transferee will pay the
principal, interest, and other moneys secured by such mortgage or
encumbrance, after the rate and at the time or times specified
therein, and will indemnify and keep harmless the transferor from
and against such principal, interest, and other moneys, and from
and against all liability in respect of any of the covenants contained
in such mortgage or encumbrance or by this Act implied on the part
of the transferor.
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101 Subdivisions of land

(1) Where the Surveyor-General has approved under section 49(3) of

the

Licensed Surveyors Act a plan of survey relating to a

subdivision of land in respect of which consent has been given
under Part 7 of the Planning Act, then, subject to subsection (4):

(@)

(b)

the registered proprietor or registered proprietors of the whole
of the land included in the subdivision may deposit with the
Registrar-General:

(i) acopy of the plan;

(i) the certificate or certificates as to title to the land;

(iii) the prescribed fee; and

(iv) the consent to the subdivision of those registered
proprietors of an interest in any part of the land whose
interest will be affected by the subdivision; and

the Registrar-General shall thereupon:

(i) register the copy;

(i) issue a new certificate as to title or, as the case may
require, certificates as to title in accordance with the

plan; and

(i) make such entries in the Register as he may consider
necessary.

(1A) A consent under subsection (1)(a)(iv) must:

(@)
(b)

be noted on the plan of survey; or

be in writing.

(2) If the Surveyor-General deposits with the Registrar-General the
plan of survey referred to in subsection (1), or a copy of that plan,

then,

(@)

(b)

subject to subsection (4):

the registered proprietor or registered proprietors of the whole
of the land included in the subdivision may deposit with the
Registrar-General the items specified in
subsection (1)(a)(ii), (iii) and (iv); and

the Registrar-General shall thereupon register the plan or
copy and comply with subsection (1)(b)(ii) and (iii).
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(3) Where a copy of a plan of survey is registered by virtue of
subsection (1) or (2):

(a) section 65(1) and (5) of the Planning Act shall take effect as if
the plan itself had been deposited under this section and
registered; and

(b) the Registrar-General shall accordingly make such entries in
the Register as he thinks fit to record the vesting of any land
under, or to evidence any easement arising by virtue of, either
of the provisions referred to in paragraph (a).

(4) Subsections (1) and (2) do not apply where the development permit
in respect of a subdivision has lapsed under section 56 of the
Planning Act.

(4A) The Registrar-General shall not register a dealing that puts a
subdivision into effect unless:

(@) there is a consent granted under section 52 of the
Planning Act in relation to the subdivision; or

(b) the subdivision is prescribed as an excluded subdivision under
that Act.

(5) Sections 267 and 273 do not apply to or in relation to a plan, plan of
survey or copy of a plan of survey to which this section applies.

(6) In this section:
subdivision, in relation to land, means:

(@) the rendering of separate parts of the land available for
separate occupation or use; or

(b) the consolidating of parcels of land into one or more
allotments,

otherwise than by lease, licence or other right to occupy or use the

land or a part of the land for a term not exceeding 12 years.

102 Memorial of order for sale of land

Where a court has made an order for the sale of any land under the
provisions of this Act, the Registrar-General shall, upon being
served with a copy of the order, record in the Register the fact of
such service and such details as the Registrar-General thinks fit,
and the record shall operate as a caveat against alienation other
than in pursuance of such order while the same remains in force.
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105

106
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Registration of transfer under order

On the production to the Registrar-General of a transfer of land duly
executed in pursuance of an order under section 102, the Registrar-
General shall, without requiring production of the certificate as to
title, register the transfer and amend the Register so that the folio of
the Register for the land shall be freed from all encumbrances,
charges, exceptions, qualifications and conditions whatsoever,
other than those mentioned in the transfer.

Sale under writ of fi fa, decree or order of Court

No execution issued prior to or after the passing of this Act shall
bind, charge, or affect any land, but the Registrar-General shall, on
being served with a copy of any warrant of execution against land,
or of any decree or order (other than an order for sale for non-
payment of rates) affecting land issued out of or made by a court,
accompanied by a statement signed by any party interested, or by
his attorney, solicitor, or agent, specifying the land sought to be
affected thereby, mark upon such copy the time of such service,
and shall record in the Register details of such warrant, decree, or
order, which shall operate as a caveat against alienation other than
in pursuance of such warrant, decree, or order, while the same
remains in force.

Transfer not valid against purchaser until entry of writ

Until such service and entry no sale or transfer under any such
decree, order or warrant shall be valid as against a purchaser for
valuable consideration, notwithstanding the purchaser had actual or
constructive notice of such decree, order or warrant.

Transfer on sale under writ, warrant, decree or order

After any land so specified as aforesaid shall have been sold under
any warrant, decree, or order, the Registrar-General, on receiving a
transfer thereof in such one of the prescribed forms as shall be
applicable, shall, subject to the provisions hereinafter contained,
register such transfer by making an entry thereof in the Register,
and on such entry being made the purchaser shall be deemed the
transferee and registered proprietor of the land so sold; and every
sale under any such warrant, decree or order shall take priority over
and be effectual as against any other dealing affecting such land,
entered into or transacted after the service of the warrant, decree,
or order, and the entry thereof in the Register.
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Production of duplicate instrument not required

The Registrar-General may register a transfer under any decree or
order, or under any warrant of execution as hereinbefore
mentioned, without requiring the production of the certificate as to
title.

Satisfaction of warrant, decree, or order

The Registrar-General shall, upon production to him of sufficient
evidence of the satisfaction of any such decree, order, or warrant
as aforesaid, cause an entry of such satisfaction to be made in the
Register, and on such entry such warrant, decree, or order shall be
deemed to be satisfied.

Lapse of writ, decree, warrant, or order

Every decree, order, or warrant of execution shall cease to bind,
charge, or affect any land, unless a transfer upon a sale under such
warrant, decree, or order shall be presented for registration within 6
months from the day on which the copy was served, or within such
extended time as the court shall order.

Proprietor may vest estate jointly

The registered proprietor of any estate or interest in land may, by
any of the forms of transfer provided by this Act, modified as may
be necessary, transfer such estate or interest, or any part thereof,
to the wife or husband of such registered proprietor, or to such
registered proprietor, and any other person or persons, as joint
tenants or tenants in common, and may limit any estates by
remainder or otherwise, without limiting any use, or executing any
re-assignment; and upon the registration of any such transfer the
estate or interest thereby dealt with or transferred shall vest in the
transferee or transferees, according to the intent and meaning
appearing in and expressed by such instrument.

Registration after statutory vesting or grant

Where the Registrar-General is satisfied, either on an application in
the prescribed form or of his own motion, that land or any interest in
land has become vested in or granted to a person by or under an
Act (including an Act of the Commonwealth), the Registrar-General:

(a) shall make in the Register such entries in relation to the land
as he considers necessary in connection with the vesting or
grant; and
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(b) may issue such certificates of title as he thinks fit in
consequence thereof and, where that is necessary or
appropriate, cancel any existing certificate of title.

The Registrar-General may exercise the power conferred by
subsection (1)(a) whether or not the certificate as to title to the land
in question is produced to him.

Where an interest in land is transferred to the Territory pursuant to
section 69(5) of the Northern Territory (Self-Government) Act 1978
of the Commonwealth, the interest shall be treated for the purposes
of subsection (1) as having vested in the Territory under that Act on
the execution of the transfer.

Leases and surrenders
Land, how leased

When any land is intended to be leased for a life or lives, or for any
term of years exceeding one year, the registered proprietor shall, or
for any less term may, execute a lease in the prescribed form.

Contents of lease

Every such lease shall, for description of the land intended to be
dealt with, refer to the certificate of the land, or shall give such other
description as may be necessary to identify the land, and a right for
or covenant by the lessee to purchase the land therein described
may be stipulated in such lease, and shall be binding.

Leases not to bind non-consenting mortgagees or
encumbrancees

No lease of mortgaged or encumbered land shall be valid and
binding against any mortgagee or encumbrancee of the land unless
such mortgagee or encumbrancee shall have consented in writing
to such lease prior to the same being registered.

Lease for one year need not be registered

Every registered dealing with land shall be subject to any prior
unregistered lease or any agreement for lease or for letting for a
term not exceeding one year to a tenant in actual possession
thereunder: Provided that no right or covenant to purchase the
freehold contained in any such unregistered lease or agreement,
nor any right or covenant for renewal of such lease or agreement
shall be valid as against any subsequent purchaser of the
reversion, lessee, mortgagee, or encumbrancee unless such lease
or agreement be registered or protected by caveat.
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120 Surrender of lease

Whenever any registered lease is intended to be surrendered, and
the surrender thereof is effected otherwise than by operation of law,
or as hereinafter provided on insolvency or statutory assignment,
the lease shall be surrendered by an instrument in the prescribed
form, signed by the lessee and the lessor and upon any such
instrument being presented for registration, the Registrar-General
shall make an entry in the Register recording the date of the
surrender.

121 Registrar-General may enter surrender

Where a lessee shall have delivered to the lessor, or his agent, the
duplicate of the lease, accompanied by some writing signed by the
lessee evidencing his intention to give up possession of the land
comprised in such lease, the Registrar-General may, upon
application in the prescribed form by the lessor, and production of
such evidence as he may require that the lessee has abandoned
the occupation of the land comprised in the lease, make an entry in
the Register of the surrender.

122 Effect of entry of surrender

Upon every entry made in the Register, in pursuance of section 120
or 121, the estate or interest of the lessee in the land shall revest in
the lessor, and evidence of such an entry in the Register shall be
sufficient evidence that the lease has been so surrendered.

123 Surrender where lease subject to mortgage or under lease

No lease mortgaged or encumbered, or of land mortgaged or
encumbered, prior or subsequently to the registration of such lease,
shall be so surrendered without the consent thereto in writing of the
mortgagee or encumbrancee, and every surrender of a lease,
whether by operation of law, by act of parties, or pursuant to the
provisions hereinafter contained on insolvency or statutory
assignment, shall be subject to any registered under lease, or to
any unregistered under lease, or agreement for under lease or
under letting for a term not exceeding one year to a tenant in actual
possession thereunder.
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(2)

3)

Covenants to be implied in every lease against the lessee

In every lease there shall be implied the following covenants by the
lessee with the lessor, that is to say:

That he will pay the rent thereby reserved at the times therein
mentioned, and all rates and taxes which may be payable in
respect of the demised property, during the continuance of the
lease:

That he will keep and yield up the demised property in good and
tenantable repair, reasonable wear and tear excepted.

Powers to be implied in lessor

In every lease there shall also be implied the following powers in
the lessor, that is to say:

That he may, by himself or his agents, at all reasonable times, enter
upon the demised property, and view the state of repair thereof,
and may serve upon the lessee, or leave at his last or usual place
of abode in the Territory, or upon the demised property, a notice in
writing of any defect, requiring him within a reasonable time, to be
therein prescribed, to repair the same:

That in case the rent, or any part thereof, shall be in arrear for the
space of 3 months, although no demand shall have been made
thereof, or in case default shall be made in the fulfilment of any
covenant, whether expressed or implied in such lease, on the part
of the lessee, and shall be continued for the space of 3 months, or
in case the repairs required by such notice as aforesaid shall not
have been completed within the time therein specified, it shall be
lawful for the lessor to re-enter upon and take possession of the
leased premises.

Registrar-General to note particulars of re-entry in Register

The Registrar-General, upon proof to his satisfaction of re-entry by
the lessor, in manner prescribed by the lease, or under the power in
the third subsection of section 125 provided for, or of recovery of
possession by a lessor, by any proceeding in law, shall note the
same by entry in the Register, and the estate of the lessee in such
land shall thereupon determine, but without releasing him from his
liability in respect of the breach of any covenant in such lease
expressed or implied, and the Registrar-General shall cancel such
lease if delivered up to him for that purpose.
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(1)

Covenants and powers not applicable to residential tenancies

Sections 124 and 125 do not apply to a lease that is a tenancy
agreement within the meaning of the Residential Tenancies Act.

Mortgages, encumbrances and discharges
Lands, how mortgaged or encumbered

Whenever any land is intended to be charged or made security in
favour of any person the registered proprietor shall execute a
mortgage in the prescribed form; and whenever any land is
intended to be charged with, or made security for, the payment of
an annuity, rent charge, or sum of money, in favour of any person,
the registered proprietor shall execute an encumbrance in the
prescribed form.

For the purposes of this Part the registered proprietor of land shall
be deemed to have executed an encumbrance to secure the
payment of any statutory charge to which the land is subject,
subject to the terms and conditions, if any, under the law by which
the statutory charge was established.

Covenant to be implied in every mortgage

In every mortgage and encumbrance there shall be implied a
covenant by the mortgagor or encumbrancer with the mortgagee or
encumbrancee that he will repair and keep in repair all buildings
and other improvements erected and made upon the mortgaged or
encumbered land, and that the mortgagee or encumbrancee may,
at all convenient times, until the mortgage or encumbrance be
redeemed, be at liberty, with or without surveyors or others, to enter
into and upon such land to view and inspect the state of repair of
such buildings and improvements. (See back note 2)

Subsequent mortgagees or encumbrancees may redeem prior
mortgages, &c.

In case the money secured by any mortgage or encumbrance shall
be due, and the mortgagee or encumbrancee shall require payment
of the same, it shall be lawful for any other mortgagee or
encumbrancee of the same land to tender and pay to the
mortgagee or encumbrancee requiring such payment, the money
due upon his security, and the mortgagee or encumbrancee making
such payment shall be entitled to a transfer of the estate and
interest of the mortgagee or encumbrancee requiring such
payment.
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134

Mortgage or encumbrance not to operate as transfer

Every mortgage and encumbrance under this Act shall have effect
as a security, but shall not operate as a transfer of the land thereby
charged, and in case default be made in the payment of the
principal sum, interest, annuity, or rent charge, or any part thereof
thereby secured, or in the observance of any covenant therein
expressed or implied, and such default be continued for the space
of one month, or for such other period of time as may therein for
that purpose be expressly limited, the mortgagee or encumbrancee
may give to the mortgagor or encumbrancer notice in writing to pay
the money then due or owing on such mortgage or encumbrance,
or to observe the covenants therein expressed or implied, as the
case may be, and that sale will be effected if such default be
continued, or may leave such notice on the mortgaged or
encumbered land, or at the usual or last known place of abode in
the Territory of the mortgagor or encumbrancer.

Power of sale

If such default be continued for the further space of one month from
the date of such notice, or for such other period as may in such
instrument be for that purpose limited, the mortgagee or
encumbrancee is hereby authorized and empowered to sell the
land so mortgaged or encumbered, or any part thereof, and all the
estate and interest therein of the mortgagor or encumbrancer, and
either altogether or in lots, by public auction or by private contract,
or by both such modes of sale, and subject to such conditions as he
may think fit, and to buy in and resell the same without being liable
for any loss occasioned hereby, and to make and execute all such
instruments as shall be necessary for carrying the sale thereof into
effect.

Mortgagee's receipt to discharge purchaser

All sales contracts, matters, and things, authorized by section 133
shall be as valid and effectual as if the mortgagor or encumbrancer
had made, done, or executed the same, and the receipt or receipts
in writing of the mortgagee or encumbrancee shall be a sufficient
discharge to the purchaser of the land, or any portion thereof, for so
much of his purchase money as may be thereby expressed to be
received; and no such purchaser shall be answerable for the loss,
misapplication, or non-application, or be obliged to see to the
application of the purchase money by him paid, nor shall he be
concerned to inquire as to the fact of any default, or notice having
been made or given, as aforesaid.
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135 Appropriation of proceeds

(1) The

proceeds from the sale of land by a person entitled to the

benefit of an overriding statutory charge shall be applied:

(@)
(b)

()

first — in payment of the expenses of the sale;

secondly — in payment of any money owing to a person
entitled under a law of the Commonwealth to priority over an
overriding statutory charge;

thirdly — in payment of any money owing to a person entitled
to the benefit of a prior overriding statutory charge having
priority;

fourthly — in payment of the money then owing to the person
entitled to the benefit of the overriding statutory charge; and

further, in accordance with subsection (2)(b), (c), (d) and (e).

(2) The proceeds from the sale of land by a mortgagee, encumbrancee
or person entitled to the benefit of a statutory charge, not being an
overriding statutory charge, shall be applied:

(@)
(b)

()

first — in payment of the expenses of the sale;

secondly — in payment of any money owing to a person
entitled under a law of the Commonwealth to priority over a
statutory charge;

thirdly — in payment of any money owing to a person entitled
to the benefit of a registered overriding statutory charge;

fourthly — in payment of a prior mortgage, encumbrance or
statutory charge, if any, where the mortgagee, encumbrancee
or person entitled to the benefit of the prior statutory charge,
who have concurred in the sale, have executed a discharge of
their respective mortgage, security or charge;

fifthly — in payment of the money then owing to the mortgagee,
encumbrancee or person entitled to the benefit of the statutory
charge; and

sixthly — in payment of subsequent mortgages, encumbrances
and statutory charges, if any, in order of their priority.
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136 Transfer upon sale by mortgagee or encumbrancee

(1) Upon the registration of a transfer by a mortgagee or
encumbrancee exercising the power of sale conferred by this Act
the estate or interest of the mortgagor or encumbrancer passes to
the transferee:

(a) freed and discharged from the mortgage or encumbrance and
from all estates, interests and rights to which the mortgage or
encumbrance has priority,

(b) subject to all estates, interests and rights that have priority to
the mortgage or encumbrance.

(2) The registration of a transfer by a mortgagee or encumbrancee
exercising the power of sale conferred by this Act is not prevented
by a caveat or an instrument that has effect as a caveat where the
caveat or the instrument relates to an estate, interest or right to
which the mortgage or encumbrance has priority and, upon
registration of the transfer:

(@) any such caveat; and

(b) the registration of any such instrument that has effect as a
caveat,

shall be deemed to have been cancelled.

(3) This section shall be deemed to have had effect on and from
1 January 1911.

137 Case of default

The mortgagee or encumbrancee, upon default in payment of the
principal sum, interest, annuity, or rent charge, secured by any
mortgage or encumbrance, or any part thereof, may enter into
possession of the mortgaged or encumbered land and receive the
rents and profits thereof, or may from time to time let the said land
for any term not exceeding one year, or may bring an action for
recovery of the land either before or after entering into the receipt of
the rents and profits, and either before or after any sale of the land
shall be effected under the power of sale given or implied in his
mortgage or encumbrance.

Real Property Act 37



Part Xl

Mortgages, encumbrances and discharges

139

140

141

Mortgagee or encumbrancee of leasehold coming into
possession of rent and profits

Any mortgagee or encumbrancee of leasehold land, or any person
claiming any such land as a purchaser or otherwise, from or under
such mortgagee or encumbrancee, shall, after entering into
possession of the land, or receiving the rents and profits thereof,
during such possession, or receipt, and to the extent of any rents
and profits which may be received by him, become and be subject
and liable to the lessor of the land, or the person for the time being
entitled to the lessor's estate or interest therein, or entitled to
receive the rent reserved to such lessor to the same extent as the
lessee was subject and liable prior to such mortgagee,
encumbrancee, or other person entering into the possession of the
land, or the rents or profits thereof.

Mortgagee may apply to Registrar-General for order for
foreclosure

When default has been made for 6 months in the payment of the
principal or interest secured by any mortgage, the mortgagee may
make application, in writing, to the Registrar-General for an order
for foreclosure. Such application shall state that such default has
been made as aforesaid, and that the land mortgaged has been
offered for sale at public auction by a licensed auctioneer, after
notice given to the mortgagor, as in this Act or by the mortgage
provided; that the amount of the highest bid at such sale was not
sufficient to satisfy the money secured by such mortgage, together
with the expenses occasioned by the attempted sale; and that
notice in writing of the intention of the mortgagee to make such
application has been served on the mortgagor, by being given to
him or by being left on the mortgaged land, or by the same being
sent through the post office by a registered letter directed to him at
his address appearing in the Register; and also that a like notice of
such intention has been served on every person appearing by the
Register to have any estate or interest in the mortgaged land,
subsequently to such mortgage, by being given to him or sent
through the post office by a registered letter directed to him at his
address appearing in the Register; and such application shall be
accompanied by a certificate of the licensed auctioneer by whom
such land was put up for sale, and such other proof of the matters
stated by the applicant as the Registrar-General may require; and
the statements made in such application shall be verified by
declaration.

Registrar-General to offer land for sale

The Registrar-General shall cause notice to be published for
4 consecutive weeks in the Government Gazette, offering the land
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for sale; and shall in such case limit and appoint a time, not less
than one month from the date of the first publication in such
Gazette, upon or after which the Registrar-General may issue to the
applicant an order for foreclosure, unless in the interval a sufficient
amount has been realized by the sale of the land to satisfy the
principal and interest moneys due, and all expenses occasioned by
the attempted sale and by the proceedings for foreclosure.

142 Effect of order for foreclosure

Every such order for foreclosure shall be under the hand of the
Registrar-General, and be entered in the Register, and shall when
so entered have the effect of vesting in the mortgagee all the estate
and interest of the mortgagor in the land mentioned in such order,
free from all right and equity of redemption on the part of the
mortgagor, or of any person claiming through or under him
subsequently to the mortgage so foreclosed, and upon such entry
the mortgagee shall be deemed the registered proprietor of the said
estate and interest.

142A Statutory charges

(1) In the absence of anything to the contrary in an Act by or under
which a statutory charge is established, section 132 applies to the
person entitled to the benefit of the statutory charge as if the
reference to the mortgagee and the mortgage were a reference to
that person and that charge.

(2) Before the person entitled to the benefit of a statutory charge
exercises a power of sale pursuant to the charge, the person shall
give to the registered proprietor of the land not less than 28 days
notice, in the prescribed form, of the proposed exercise of the
power.

(3) The notice referred to in subsection (2) shall contain particulars of
the action that the registered proprietor may take in order to avoid
the exercise of the power of sale and the period within which the
action may be taken.

(4) If the registered proprietor does not take the action specified in the
notice referred to in subsection (2) within the time specified in the
notice, the person entitled to the benefit of the statutory charge:

(@) may lodge with the Registrar-General a notice of the proposed
exercise of the power of sale; and

(b) having lodged such a notice, may, subject to the Regulations,
proceed to exercise the power of sale.

Real Property Act 39



Part XlI Mortgages, encumbrances and discharges

(5) Nothing in this Act affects the accrual of statutory charges under
this or any other Act before the exercise of a power pursuant to a
statutory charge.

142B Application of other provisions

The following sections, with the necessary changes, apply to a sale
of land in pursuance of a statutory charge:

(@)
(b)

()

(d)

(e)

(9)

section 133;

section 134, as if the sale had taken place pursuant to
section 133;

section 136, as if the sale were a sale by a mortgagee and the
reference to estates in section 136(1)(b) were a reference to
an overriding statutory charge;

section 137, as if a reference to:

(i) the mortgagee were a reference to the person entitled to
the benefit of the statutory charge; and

(i) the default in payment of the principal sum, interest,
annuity or rent charge were a reference to the failure of
the registered proprietor of the land the subject of the
statutory charge to comply with a notice under
section 142A(2);

section 139, as if a reference to the mortgagee were a
reference to the person entitled to the benefit of the statutory
charge;

section 140, as if a reference to:

(i) payment of the principal or interest secured by a
mortgage were a reference to compliance by the
registered proprietor  with a notice under
section 142A(2);

(i) a mortgagee were a reference to the person entitled to
the benefit of the statutory charge;

(iii) mortgaged were a reference to charged; and

(iv) mortgagor were a reference to the registered proprietor
of the land;

section 141, as if the reference to principal and interest on
moneys due were a reference to the statutory charge; and
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(h) section 142, as if the reference to:
(i) a mortgage were a reference to a statutory charge;

(i) a mortgagor were a reference to the registered
proprietor of the land; and

(iii) a mortgagee were a reference to the person entitled to
the benefit of the statutory charge.

Discharge of mortgages and encumbrances, &c.

Upon the production of an instrument in the prescribed form, signed
by the mortgagee or encumbrancee, or by one or more of the
mortgagees or encumbrancees where the mortgage or
encumbrance shall be held on a joint account, and attested by a
witness, discharging the land, or any part thereof, from the whole or
part of the moneys or annuity secured, the Registrar-General shall
make an entry in the Register, and on the certificate as to title
produced to him for that purpose, noting that such mortgage or
encumbrance is discharged wholly or partially, or that part of the
land is wholly or partially discharged as aforesaid, as the case may
require, and upon such entry being so made in the Register, the
land, or the said part thereof, shall cease to be subject to or liable
for the said moneys, or annuity, or the part thereof noted in such
entry as discharged, as the case may be.

If the Registrar-General, on the production of an instrument in the
prescribed form signed by the person entitled to the benefit of a
statutory charge and accompanied by the prescribed fee, is
satisfied that the charge has been spent, the Registrar-General
shall cancel the registration of the charge and on that cancellation
the land ceases to be subject to the charge.

The Registrar-General shall:

(@) on the application of a person who has a registered interest in
land that has been subject, for more than 5 years, to a
registered statutory charge or encumbrance; and

(b) on payment of the prescribed fee,

give notice in writing to the person entitled to the benefit of the
charge or encumbrance that, on the expiration of a period of not
less than 28 days specified in the notice, the Registrar-General will
remove the statutory charge or encumbrance from the Register
unless the person entitled to the benefit of the charge or
encumbrance gives to the Registrar-General, within the period, a
notice in the prescribed form accompanied by the prescribed fee,
and, if the person does not do so, the Registrar-General may
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(1)

(1)

remove the statutory charge or encumbrance from the Register
accordingly.

Entry of satisfaction of annuity

Upon the making of an application in the prescribed form and proof
of the death of the annuitant, or of the occurrence of the event or
circumstance upon which, in accordance with the provisions of any
encumbrance, the annuity or sum of money thereby secured shall
cease to be payable; and that all arrears of the said annuity or
money have been paid, satisfied, or discharged, the Registrar-
General shall make an entry in the Register, and on the certificate
as to title or other instrument produced to him for that purpose,
noting that such annuity or sum of money is satisfied and
discharged; and upon such entry being made in the Register the
land comprised in the encumbrance shall cease to be subject to or
liable for such annuity or sum of money.

Payment of mortgage moneys to public trustee

The Public Trustee may, in his absolute discretion, receive moneys
on behalf of a mortgagee, or the estate of a mortgagee who:

(a) isdead;
(b) cannot be found; or
(c) isincapable of executing a discharge of the mortgage.

The Public Trustee may if he thinks fit require a person at whose
instance he proposes to exercise his power under subsection (1) to
undertake to indemnify him in respect of any costs or liabilities
incurred in connection with or by reason of that exercise.

Moneys received by the Public Trustee under subsection (1) shall:

(@) be deemed for the purposes of the mortgage and of
section 147 to have been paid to the mortgagee; and

(b) be held by the Public Trustee upon trust for the mortgagee or
other person entitled thereto.

Discharge of mortgage by Public Trustee

Where all the moneys secured by a mortgage have been paid by
the mortgagor, and the mortgagee:

(a) isdead;

(b) cannot be found; or
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(c) isincapable of executing a discharge of the mortgage,

the Public Trustee may, in his absolute discretion, execute a
discharge of the mortgage.

The Public Trustee may if he thinks fit require a person at whose
instance he proposes to exercise his power under subsection (1) to
undertake to indemnify him in respect of any costs or liabilities
incurred in connection with or by reason of that exercise.

A discharge executed under subsection (1) shall have the same
effect as a discharge executed by the mortgagee, save that it shall
not operate as a discharge of the personal covenants of the
mortgage.

In the case of a mortgage to secure contingent liabilities, or to
secure both the payment of moneys and contingent liabilities, the
reference in subsection (1) to all the moneys secured by a
mortgage having been paid is or includes (as the case may require)
a reference to the contingency or contingencies in question having
become incapable of occurring.

Equitable mortgage may be created

An equitable mortgage of land may be created by deposit of the
certificate or other instrument of title, and such deposit shall have
the same effect as a deposit by way of equitable mortgage of the
title deeds of land not under the provisions of this Act.

Transfer of mortgage, lease, or encumbrance

A registered mortgage, lease, or encumbrance may be transferred
to any person by a transfer as aforesaid, or by an instrument in the
prescribed form.

Effect of transfer

Upon such transfer or other instrument being registered, the estate
or interest of the transferor, as set forth in the instrument
transferred, with all rights, powers, and privileges thereto belonging
or appertaining, including the right to sue upon and recover in his
own name any debt, sum of money, annuity, or damages, under
such transferred instrument, shall pass to the transferee, and such
transferee shall, while he remains the registered proprietor of such
estate or interest, be subject to and liable for all and every the same
requirements and liabilities to which he would have been subject
and liable if named in the transferred instrument originally as
mortgagee, lessee, or encumbrancee.
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151A Alterations of title affecting mortgages, leases and
encumbrances

(1) Where the land comprised in a grant in fee simple or a Crown lease
(the new Crown lease):

(@) is or includes the land, or part of the land, comprised in an
existing Crown lease (the old Crown lease); and

(b) so far as comprised in the old Crown lease, is subject to one
or more leases, mortgages or other encumbrances,

the Registrar-General, on an application made in the prescribed
form by the registered proprietor of the old Crown lease and
(subject to subsection (5)) if satisfied that the registered proprietor
of each such interest as is referred to in paragraph (b) has
consented to the transfer of his interest to the land comprised in the
grant in fee simple or new Crown lease, or to a part of that land
specified in the application, shall:

(c) notwithstanding that the interests referred to in paragraph (b)
have not been surrendered or discharged, register the
surrender of the old Crown lease in relation to the land
comprised in the grant in fee simple or new Crown lease; and

(d) register the grant in fee simple or new Crown lease subject to
those interests (limited where appropriate to the land specified
in the application).

(1A) The registration of a grant in fee simple or new Crown lease
pursuant to subsection (1)(d) shall be deemed to have occurred
before the creation of an interest to which the grant in fee simple or
new Crown lease is subject as provided in subsection (1)(d) and
every such interest shall be deemed to relate to the grant in fee
simple or new Crown lease, as the case may be.

(2) Where an instrument adds land to, or removes land from, land
which is:

(@) comprised in a Register; and

(b) subject to one or more leases, mortgages or other
encumbrances,

the Registrar-General may, on an application made in the
prescribed form by the registered proprietor of the land so
comprised and (subject to subsection (5)) if satisfied that the
registered proprietor of each such interest as is referred to in
paragraph (b) has consented to the application, register the
instrument notwithstanding that those interests are not expressed to
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(1)

(2)

relate to the land to be added or, as the case may be, have not
been surrendered or discharged in relation to the land to be
removed.

On the registration of an instrument pursuant to subsection (2), the
interests referred to in paragraph (b) of that subsection shall,
subject to subsection (4), apply to the land thereby added to the title
or, as the case may be, cease to apply to the land removed
therefrom.

Subsection (3) does not have the effect of extending to land added
to a title a lease relating to a part only of the land formerly included
in the title unless an intention that the lease be so extended is
indicated in the application for registration.

The consents required by subsection (1) and, in a case where land
is added to land comprised in a registered title but not where it is
removed therefrom, the consents required by subsection (2) do not
include the consent of the Territory, the Commonwealth, or a body
corporate established by or under an Act (including an Act of the
Commonwealth) as registered proprietor of any encumbrance other
than a mortgage.

In this section, references to a lease include a sublease.
Covenants implied in transfer of lease

In every transfer of a lease there shall be implied a covenant by the
transferee with the transferor, thenceforth to pay the rent by the
lease reserved, and to perform and observe all the covenants in the
lease contained, or by this Act declared to be implied therein on the
part of the lessee to be performed and observed, and to indemnify
and keep harmless the transferor against all actions, claims, and
expenses in respect of the non-payment of such rent, or the breach
or non-observance of such covenants or any of them.

Variations
Variations of mortgages, encumbrances and leases

Any mortgage, encumbrance, or lease may be varied at any time
and from time to time by an instrument of variation in the prescribed
form executed by all the parties to the mortgage, encumbrance, or
lease.

On production to the Registrar-General of the instrument of
variation, he shall retain the instrument and record details of the
variation in the Register.

Real Property Act 45



Part XV

Trusts and transmissions

Part XV

161

162

163

(3)

No dealing registered subsequent to any mortgage, encumbrance,
or lease and prior to an instrument of variation of the mortgage,
encumbrance, or lease, shall be affected by the variation unless the
proprietor in whose favour the dealing was registered shall have
consented in writing to the variation.

The power conferred by this section to vary a mortgage,
encumbrance or lease includes power to vary the land to which the
mortgage, lease or encumbrance applies.

Trusts and transmissions
Trusts contained in grant to be inserted in certificate as to title

Whenever any grant from the Crown shall contain the particulars of
any trust for public purposes, every certificate as to title issued in
respect of the same land, or any part thereof, while such trusts
subsist and affect such land, shall contain the like particulars of
trust as were contained in the original grant.

No particulars of trust to be entered in register

Subject to section 161, the Registrar-General shall not make an
entry in the Register of the particulars of a trust and shall not
register an instrument under this Act that declares or contains trusts
relating to land under this Act.

Subsection (1) does not prevent registration of an instrument that
contains a reference to a trust and a reference to the trust in an
instrument that has been registered does not operate as notice of
particulars of the trust.

In the absence of a caveat, a registered proprietor is, for the
purpose of a sale, mortgage or contract for valuable consideration
of or relating to land under this Act, deemed to be the absolute
proprietor of the land freed from all trusts.

Insertion of no survivorship in instruments

Upon the transfer of any estate or interest in land, to 2 or more
persons, as joint proprietors, intended to be held by them as
trustees, it shall be lawful for the transferor or transferees to insert
in the transfer the words no survivorship; and the Registrar-
General shall in such case record such words in the Register and
on the certificate as to title for the land.
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Trustees may authorize insertion

Any 2 or more persons registered as joint proprietors of any estate,
or interest in land held by them as trustees, may, by writing under
their hands, authorize the Registrar-General to enter the words "no
survivorship" in the Register and on the certificate as to title for the
land.

Effect of such insertion

After any such entry as in sections 163 and 164 mentioned has
been made in the Register, it shall not be lawful for any less
number of joint proprietors than the number then registered to
transfer or otherwise deal with the said estate, or interest, without
obtaining an order of the Court: Provided that, if it be intended not
to apply the said restriction until the trustees registered as such
proprietors be reduced below a certain specified number, words
indicative of such intention may be entered in like manner, and in
that case the power of disposition by survivors shall continue until
the number be so reduced.

Court may direct notice to be published before order is made

The Court may, before making any such order as aforesaid, direct
notice of the intention to apply for such order to be given, either by
public advertisement or otherwise, and may appoint a period within
which any person interested may show cause why such order
should not be made.

Court may protect persons interested

The Court may in such order give directions for the transfer of such
estate, or interest, to any new proprietor or proprietors, solely or
jointly, with, or in the place of, any existing proprietor or proprietors,
or may make such order in the premises as may be just for the
protection of the persons beneficially interested in such estate, or
interest, or in the proceeds thereof; and upon any such order being
deposited with the Registrar-General, he shall make such entries
and perform such acts as in accordance with the provisions of this
Act may be necessary for the purpose of giving effect to such order.

Survivors may perform duties or transfer to new trustees

Nothing hereinbefore contained shall prevent the surviving or
remaining trustee or trustees from exercising all the powers and
duties of the trust other than in regard to transfers and dealings
under this Act, nor from so transferring the land as to give effect to
any valid appointment of a new trustee or new trustees. And so far
as shall be necessary to ascertain the sufficiency of any such
appointment, it shall be lawful for the Registrar-General to refer to
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the provisions of any instrument relating to the trust,
notwithstanding the same be not registered.

Persons may disclaim by deed or otherwise

Any person who shall, without his consent, have been registered as
proprietor of any estate or interest in land, or to whom any such
estate or interest shall have been transferred, bequeathed, or
devised, may execute a deed or other instrument of disclaimer of
such estate or interest; and if such person shall have been
registered as proprietor, the Registrar-General shall, upon
production of such deed or other instrument of disclaimer, cancel,
alter, or correct the Register, certificate as to title or other
instrument of title, or make such other entry in the Register, and
upon the certificate as to title or other instrument of title, as shall
give effect to such disclaimer: Provided that no person so
disclaiming shall be released from any trust or other liability in case
he shall have acted in the trust, or by his own act incurred such
liability.

Transmission by insolvency or statutory assignment

Upon the registered proprietor of any estate or interest in land
becoming bankrupt or making a statutory assignment, the Official
Receiver (if no trustee has been appointed) or the trustee of such
bankrupt or assignor shall be entitled to be registered as proprietor
of such estate or interest.

Transmission to be entered in Register book

The Registrar-General shall in any such case, upon being furnished
with evidence of the bankruptcy and the non-appointment of a
trustee, or of the appointment of or assignment to the trustee,
accompanied by an application in the prescribed form, under the
hand of the Official Receiver or trustee, to be registered as
proprietor of the estate or interest to be therein specified and
described, shall enter in the Register a memorandum notifying the
bankruptcy or the appointment of or assignment to the trustee, as
the case may require, and upon such entry being made the Official
Receiver or trustee shall be the registered proprietor of the estate
or interest of the bankrupt or assignor in such land.

Proceedings in case assignment declared void

If any such statutory assignment shall afterwards be declared
fraudulent and void by the Court, and the assignor shall thereupon
be adjudged bankrupt, the Registrar-General shall, upon being
furnished with evidence thereof, and of the appointment or non-
appointment of a trustee under such bankruptcy, enter in the
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Register a memorandum notifying the same, and thereupon the
Official Receiver, or the trustee under such bankruptcy, as the case
may be, shall be the registered proprietor of the estate and interest
of the bankrupt and of the trustee under such assignment in the
land.

173 Bankruptcy or assignment of lessee

In any case where the registered proprietor of a lease has
heretofore, or shall hereafter, become bankrupt, or has heretofore
made or shall hereafter make, a statutory assignment:

l. If such lease be not mortgaged or encumbered under the
provisions of this Act, the Registrar-General shall, upon the
application in writing of the lessor, accompanied by a
statement in writing, signed by the Official Receiver or the
trustee under such bankruptcy or assignment, certifying his
refusal to accept such lease, enter in the Register a note of
such refusal, and such entry shall operate as a surrender of
such lease:

II. If such lease be mortgaged or encumbered, the Registrar-
General shall, upon the application in writing of any mortgagee
or encumbrancee, accompanied by a statement in writing
signed by the Official Receiver, or the trustee under such
bankruptcy or assignment, certifying his refusal to accept such
lease, or by proof that the Official Receiver or trustee has
neglected or refused to certify such refusal or to become
registered as proprietor of such lease within one month after
being thereunto required by notice in writing given to him by
the mortgagee or encumbrancee, enter in the Register a note
of such refusal or neglect, and such entry shall operate as a
foreclosure, and the estate or interest of the bankrupt or
assignor in such lease shall thereupon vest in such mortgagee
or encumbrancee, free from all other charges subsequent to
his mortgage or encumbrance, and such mortgagee or
encumbrancee shall thereupon be deemed to be the
registered proprietor of such estate or interest, and shall, while
he remains such registered proprietor, be subject to and liable
for the same requirements and liabilities to which he would
have been subject and liable if named in the lease originally
as lessee:

[lI.  No such entry shall be made unless it be proved to the
satisfaction of the Registrar-General that the applicant
mortgagee, or encumbrancee, has given 14 days' notice in
writing of his intended application to every subsequent
mortgagee or encumbrancee of the lease, or has obtained his
written consent; and any such subsequent mortgagee or
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encumbrancee shall be entitled to pay to the applicant
mortgagee or encumbrancee the amount due to him under his
mortgage or encumbrance, with costs, at any time before
foreclosure, and shall thereupon be entitled to a transfer from
him of such mortgage or encumbrance:

IV. If the Official Receiver or the trustee under the bankruptcy or
assignment shall certify his refusal to accept the lease, or shall
neglect or refuse to become registered as proprietor of the
lease, within one month after having been thereunto required
by notice in writing given to him by the lessor, and the
mortgagees or encumbrancees (if any) of the lease shall
neglect or refuse to have an entry operating as a foreclosure
made in the Register under the provision in that behalf
hereinbefore contained within the period of 2 months after
having been thereunto required by notice in writing given to
them by the lessor, the Registrar-General shall, upon the
application in writing of the lessor, and, upon proof of such
certificate or such neglect or refusal as aforesaid, enter in the
Register a note of such neglect or refusal, and every such
entry shall operate as a surrender of such lease.

Entry of surrender or foreclosure not to prejudice cause of
action

Under the preceding provisions as regards a lessee becoming
bankrupt or making a statutory assignment, no entry of surrender or
foreclosure respectively shall prejudice any cause of action in
respect of any breach or non-observance of any covenants in such
lease, encumbrance, or mortgage respectively contained or implied
which shall have accrued previously to such lessee becoming
bankrupt or making a statutory assignment.

Application to be made on transmission on death

The executor, administrator, or Public Trustee shall, before dealing
with the estate or interest in land of a deceased registered
proprietor, make application in the prescribed form to the Registrar-
General to be registered as proprietor, and shall produce to the
Registrar-General the certificate as to title, or other instrument of
title, and the probate or letters of administration, or the order of the
Court authorizing the Public Trustee to administer the estate of the
deceased registered proprietor, or an office copy of the probate,
letters of administration, or order, as the case may be.

Registrar-General shall record details of transmission

The Registrar-General shall record in the Register details of an
application under section 176.
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Effect of such entry

When the details of the application under section 176 are recorded
under section 177 in the Register, the executor, administrator, or
Public Trustee, as the case may be, shall be the registered
proprietor of such estate or interest, and his title shall relate back to
and take effect from the date of the death of the deceased
registered proprietor.

Where 2 or more executors or administrators, all to concur

Where probate or letters of administration shall be granted to more
persons than one, all of them for the time being shall concur in
every instrument relating to the real estate of the deceased
registered proprietor.

Persons registered in place of deceased, bankrupt or
assigning proprietor

Any person registered in place of a deceased registered proprietor,
or as Official Receiver, or as trustee of a registered proprietor
becoming bankrupt or making a statutory assignment, shall hold the
land in respect of which he is so registered upon the trusts, and for
the purposes for which the same is applicable by law; but shall, for
the purpose of any dealing with such land, be deemed to be the
absolute proprietor thereof.

Order of court vesting land

Where the registered proprietor of land holds land on trust and a
court, by order, vests the land in another person, the Registrar-
General shall, on being served with a sealed copy of the order and
on production of the certificate as to title for the land, record details
of the order in the Register.

Action may be brought by beneficiary in name of trustee

Every trustee who shall be registered as proprietor of any land,
shall, on being indemnified, be bound to allow his name to be used
by any beneficiary, or person claiming an estate or interest in the
land, as plaintiff or defendant in any action for recovery of
possession of the land or any part thereof. And, in case there shall
be any dispute as to the sufficiency of any indemnity, the same
shall be decided by the Master of the Court.

Vesting orders under Encroachment of Buildings Act

Where the Court has, under the Encroachment of Buildings Act,
made a vesting order, the Registrar-General shall, upon being
served with a sealed copy of such order, enter in the Register the
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date of the vesting order, the date and hour of its production to him
and the name, residence and description of the person in whom the
order shall purport to vest the said land; and, upon such entry in the
Register, such person shall be the registered proprietor of the land
and, unless and until such entry in the Register shall be made, the
order shall have no effect or operation in transferring or otherwise
vesting the land.

186 Purchaser not to be affected by notice of trusts

No person contracting or dealing with, or taking or proposing to take
a transfer or other instrument from the registered proprietor of any
estate or interest in land, shall be required, or in any manner
concerned to inquire into or ascertain the circumstances under, or
the consideration for, which such registered proprietor or any
previous registered proprietor of such estate or interest is or was
registered, or to see to the application of the purchase money, nor
be affected by notice direct or constructive of any trust or
unregistered interest, any law or equity to the contrary
notwithstanding.

187 In case of fraud

Section 186 shall not protect any person who has acted fraudulently
or been a party to fraud, but the contracting, or dealing, or taking, or
proposing to take a transfer or other instrument as aforesaid, with
actual knowledge of any trust, charge, or unregistered instrument,
shall not of itself be imputed as fraud.

188 Survivor of joint proprietors, and of remainder man entitled to
estate in possession

Upon the death of any person registered together with any other
person as joint proprietor of any estate or interest in land, or when
the life estate in respect of which any certificate has been issued
has determined, and the registered estate next in remainder or
reversion has become vested in possession, or the person to whom
such certificate for a life estate has been issued has become
entitled to the land for an estate in fee simple in possession, the
Registrar-General shall, upon an application in the prescribed form
by the person entitled, and upon proof to his satisfaction of any
such occurrence as aforesaid, make an entry thereof in the
Register, and thereupon such person shall be the registered
proprietor of the estate or interest to which he is entitled, as if the
same had been transferred to him.
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191 Caveats

Any settlor of land or beneficiary claiming under a will or settlement,
or any person claiming to be interested at law or in equity, whether
under an agreement, or under an unregistered instrument, or
otherwise howsoever in any land, may lodge a caveat with the
Registrar-General forbidding the registration of any dealing with
such land, either absolutely or unless such dealing shall be
expressed to be subject to the claim of the caveator, or to any
conditions conformable to law expressed therein:

VL.

A caveat shall be in the prescribed form and may be signed
and lodged by the caveator or the agent of the caveator:

Upon the receipt of a caveat the Registrar-General shall enter
details thereof in the Register, and shall forthwith send a
notice of such caveat to the person against whose title such
caveat shall have been lodged, directed to his address
appearing in the Register:

Subject to section 136 of this Act, so long as a caveat remains
in force forbidding the registration of a dealing in respect of
any land, the Registrar-General shall not register a dealing in
respect of that land unless either the written consent of the
caveator or his agent has been given or the dealing had been
presented for registration before the lodgment of the caveat:

The registered proprietor or any other person claiming estate
or interest in the land may, by summons, call upon any
caveator, including the Registrar-General, to attend before the
Court to show cause why the caveat should not be removed;
and the Court may, upon proof that the caveator has been
summoned, and upon such evidence as the Court may
require, make such order in the premises, either ex parte or
otherwise, as shall seem just:

The caveatee may, except when the caveat is lodged by a
settlor, or by a beneficiary under a will or settlement, or by the
Registrar-General, make application in in the prescribed form
to the Registrar-General to remove the caveat, and shall in
such application give an address in the Territory to which
notices or proceedings relating to the caveat may be sent, and
the Registrar-General shall thereupon give 21 days' notice in
writing to the caveator, requiring that the caveat be withdrawn:

The Registrar-General shall, after the lapse of 21 days from
the posting of such notice to the address mentioned in the
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VIII.

Xl

XIl.

caveat, or of such extended time as may be ordered by the
Court, remove the caveat from the Register by entering
therein a memorandum that the same is discharged:

The caveator may apply to the Court, by motion or summons,
for an order to extend the time beyond the 21 days mentioned
in such notice, and notice of such motion or such summons
may be served at the address given in the application of the
caveatee; and the Court may, upon proof of the service of
such notice of motion or summons, and upon such evidence
as the Court may require, make such order in the premises,
either ex parte or otherwise, as shall seem just:

Any caveator may, by notice in writing to the Registrar-
General, withdraw his caveat at any time, but the Court may,
notwithstanding such withdrawal, order payment by the
caveator to the caveatee or other person interested of any
costs incurred by the caveatee prior to the receipt by him of
notice in writing of the withdrawal of the caveat:

An entry shall be made by the Registrar-General in the
Register of any order made by the Court relating to any
caveat, or the withdrawal, lapse, or removal of any caveat:

Any caveator other than the Registrar-General who shall have
lodged or refused or neglected to withdraw any caveat
wrongfully and without reasonable cause, shall be liable to
make compensation to any person who may have sustained
damage thereby, and such compensation may be recovered
by action: Provided that, if proceedings shall have been taken
in the Court by the caveatee or other person interested, the
amount of such compensation may be assessed by the Court
acting in the same proceedings; or the Court may direct an
action to be brought to ascertain and recover such amount:

It shall not be lawful for any caveator other than the Registrar-
General, or for any one acting on behalf of such caveator, to
lodge a further caveat relating to the same matter without the
leave of the Court:

Where any caveat lodged by the Registrar-General shall be
removed by the Court, such Court may order the costs
sustained by the person at whose instance such caveat was
removed to be paid out of the estate on behalf of which such
caveat was entered.
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191A

191B

(1)

(1)

Caution notices

Upon a first grant or transfer of land, freehold or leasehold, from the
Crown or at any time afterwards with the consent in writing of the
registered proprietor of any interest in the land, the Minister or, as
the case may be, Commonwealth Minister having administrative
responsibility for the first grant or transfer of the land, may, if he or
she is of the opinion that characteristics of or relating to the land
may adversely affect its use or occupation, lodge with the Registrar-
General a memorandum:

(a) identifying the land;

(b) setting out the characteristics of or relating to that land that, in
the opinion of the Minister or, as the case may be,
Commonwealth Minister, may adversely affect its use or
occupation; and

(c) where the memorandum is lodged other than upon the first
grant or transfer of the land, containing the consent of the
registered proprietor of any interest in the land.

Without limiting the generality of subsection (1), characteristics of or
relating to land which may be set out in a memorandum include:

(a) a propensity towards flooding;
(b) the presence of unexploded bombs or other ordnance; and

(c) the presence of rubbish disposal or landfill sites, whether
compacted or not.

The Registrar-General shall register a memorandum lodged under
subsection (1), and shall enter a memorial (in this Part referred to
as a caution notice) in the relevant register against the land to
which the memorandum relates.

A caution notice does not, of itself, preclude any dealing with the
land.

Notices of statutory restrictions

Where, pursuant to a law of the Territory, a restriction is imposed
on the use or occupation or any dealing with land the Minister
having responsibility for the administration of the law imposing the
restriction may or, where the land is prescribed property within the
meaning of the Associations Incorporation Act and was granted to
an association by section 46(1A) of the Lands Acquisition Act, shall
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191D

lodge with the Registrar-General a memorandum:
(a) identifying the land which is subject to the restriction;

(b) specifying the statutory authority under which the restriction
was imposed, and the date on which it was imposed; and

(c) requesting that a memorial be entered in the appropriate
register in relation to the land.

A restriction under this section includes the right of the Crown to
revoke the reservation on land held by a council on lease pursuant
to section 337 of the Local Government Act 1985 as saved by
Part 14 of the Local Government Act 1993.

Where land is prescribed property within the meaning of the
Associations Incorporation Act and was acquired wholly or partly
from or wusing funds obtained under a grant from the
Commonwealth, the appropriate Commonwealth Minister may
lodge the memorandum referred to in subsection (1) instead of the
Territory Minister.

The Registrar-General shall register a memorandum lodged under
this section, and shall enter a memorial (in this Part referred to as a
statutory restrictions notice) in the relevant register against the land
to which the memorandum relates.

A statutory restrictions notice does not, of itself, preclude any
dealings with land but has effect according to the tenor of the
statutory restriction to which it refers.

Removal of memorials

The Minister may, if satisfied that the reason for the entry of a
memorial under this Part no longer exists, direct the Registrar-
General to remove the memorial, and the Registrar-General shall
remove it accordingly.

No liability on minister, &c.

No action or proceeding shall lie against a Minister or
Commonwealth Minister or the Territory or the Commonwealth on
account of anything done or omitted to be done for the purposes of
this Part or done or omitted to be done in good faith and purported
to be done in pursuance of this Part.
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Part XVIB Record of administrative interests and
information
191E Record of administrative interests and information

(1) The Registrar-General may keep a record of administrative
interests and information, as the Register-General thinks fit, in
relation to land.

(2) For the purposes of subsection (1), administrative interests and
information means particulars and information in relation to land:

(@) required under an Act in force in the Territory that may
presently or prospectively affect the title to or possession or
enjoyment of the land; and

(b) such matters as the Minister determines or as are prescribed.

(3) The record of administrative interests and information referred to in
subsection (1) is not part of the Register.

(4) The Registrar-General may allow a person such access as the
Registrar-General thinks fit to the record of administrative interests
and information referred to in subsection (1), subject to and in
accordance with the Regulations or by agreement with the person,
and on payment of the prescribed fee, if any.

(5) The Registrar-General may provide the information referred to in
subsection (4) by means of a certificate or by a statement.

(6) The Registrar-General may, in relation to access by a person,
provide access in a way to limit the liability of:

(a) the Registrar-General or the Territory;
(b) the Commonwealth;

(c) a statutory authority of the Territory or the Commonwealth, a
local government body or a prescribed organization; or

(d) an employee of the Territory or the Commonwealth or of a
statutory authority, local government body or prescribed
organization referred to in paragraph (c),

for an omission from, or misstatement or inaccuracy in, information
obtained by provision by the Registrar-General of access referred
to in subsection (4) or of a certificate or statement referred to in
subsection (5).
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Special powers and duties of Registrar-General
Miscellaneous special powers

The Registrar-General may exercise the following powers, that is to
say:

He may summon the proprietor, or mortgagee, or any other person
interested in any land in respect of which any instrument,
transmission, or other dealing is about to be registered, issued, or
transacted, to produce any document of title, certificate as to title,
instrument of title, or other instrument in his possession or under his
control affecting such land, or the title thereto, and to appear and
give any explanation or information respecting such land, and the
documents and instruments of title relating thereto, and may
examine any such person in respect thereof, and the Registrar-
General, if the document, instrument, explanation, or information
required by him be withheld, and the same appear to him material,
shall not be bound to proceed with the registration or issuing of
such instrument, transmission, or dealing:

He may administer oaths, or, in lieu of administering an oath, may
require any person examined by him to make and subscribe a
declaration of the truth of the statements made by him in his
examination:

He shall whenever the production of a certificate as to title is
required, for the purpose of entering or making on it an entry by this
Act directed to be entered or made thereon, or for the purpose of
cancelling or correcting the same under the provisions of this Act,
summon any proprietor, mortgagee, encumbrancee, or other
person having the possession, custody, or control thereof, to
produce the same for such purpose, and such proprietor,
mortgagee, encumbrancee, or other person shall thereupon
produce the same on payment of the prescribed fee: Provided that
he may, at his discretion, before so summoning any person, require
evidence that such person has neglected or refused to produce
such duplicate instrument on being requested so to do, and on
being offered a reasonable sum for his expenses of production:

He shall, upon such evidence as shall appear to him sufficient in
that behalf, make corrections of errors and other matters to the
Register and to certificates as to title, and supply omitted entries:
Provided that, in the correction of any such error, he shall ensure
that a record is kept of both the material corrected and such other
identifying information as the Registrar-General considers

Real Property Act 58



Part XIX Special powers and duties of Registrar-General

necessary with effect so that the Register or any certificate as to
title is so corrected. Every certificate as to title, or entry so
corrected or supplied shall have the like validity and effect as if
such error had not been made or such entry omitted, except as
regards any instrument which may have been registered previously
to the actual time of correcting the error or supplying the omitted
entry:

(4A) He may, on an application made in the prescribed form and
supported by such evidence as he considers appropriate, make
such alterations in the Register as are necessary by reason of a
change in the name or address of a registered proprietor:

(4B) He may, if he considers it appropriate to do so, register a document
lodged for and awaiting registration notwithstanding a patent error
in the document but shall not erase or make illegible the error.

(5) He may, on behalf of Her Majesty, Her heirs or successors, or for
the prevention of any fraud or improper dealing, or in any case in
which it shall appear to him that an error has been made by
misdescription or otherwise in any instrument, or for the protection
of any person absent from the Territory, or under the disability of
infancy, coverture, lunacy, or unsoundness of mind, enter caveats
forbidding the registration of any instrument, transmission, or
dealing affecting any land:

(6) He shall, where a caveat is entered to protect a sum of money,
upon payment of such sum to him, withdraw such caveat:

(7) He may, with the consent of the Minister, from time to time, make
such alterations in the several forms of instruments prescribed as
he may deem requisite; and every form of instrument so altered
shall be published in the Government Gazette, and may thereafter
be used in lieu of, and shall have the same effect as, the
corresponding form prescribed by this Act, and shall be deemed an
authorized form:

(8) He may require any registered proprietor desiring to transfer or
otherwise to deal with the land or any portion of the land comprised
in his certificate, or other instrument of title, to deposit with him a
map or plan of such land, verified by the declaration of a Licensed
Surveyor; and if such person or proprietor shall neglect or refuse to
comply with such requirement, it shall not be incumbent on the
Registrar-General to proceed with the bringing of such land under
the provisions of this Act, or with the registration of such transfer or
dealing:

(9) He may dispense with the production of any duplicate instrument
upon which any memorial of a transfer or other dealing is by this
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Act required or authorized to be entered or made; and upon the
registration in any such case of a transfer or other dealing the
Registrar-General shall notify in the memorial in the Register that
no such entry has been made on the duplicate instrument; and
such transfer or other dealing shall thereupon be as valid and
effectual as if the duplicate instrument had been produced and such
memorial or entry had been entered or made thereon: Provided
that, before dispensing with the production of any such duplicate
instrument, and before registering such transfer or other dealing,
the Registrar-General shall, except in the case of a transmission,
require the transferor or other party dealing to make a declaration
that the duplicate instrument has not been deposited as security for
any loan, and is not subject to any lien other than appears in the
Register, and shall give at least 14 days' notice of his intention to
register such transfer or dealing in the Government Gazette, and in
at least one newspaper published in that part of the Territory where
the land is situated.

Powers where certificate or instrument lost, damaged, &c.
Where:

(a) the Registrar-General is satisfied on an application made in
the prescribed form that:

(i) a certificate as to title;

(i) aduplicate Crown lease; or

(i) a copy of any other instrument registered under this Act,
has been lost, mislaid or destroyed; or

(b) it appears to the Registrar-General, either on an application in
the prescribed form or of his own motion, that the condition of
any such duplicate or copy is such as to make its replacement
necessary or desirable,

the Registrar-General may, in the case of a certificate as to title,
issue a new certificate as to title, and, in any other case, issue such
certificate as is appropriate under subsection (2).

The appropriate certificate is:

(a) in the case of a duplicate Crown lease, a certificate identifying
the lease by its number in the Register, and stating that the
person named in the certificate is the registered proprietor
thereof; and
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(6)

(b) in the case of any other instrument, a certificate describing its
nature, naming the parties to it, and identifying it by reference
to its number in the Register.

The Registrar-General shall note on:
(@) any new certificate as to title issued under subsection (1); and

(b) any certificate issued under that subsection in respect of a
Crown lease,

all registered interests subsisting in the land in question and, so far
as still capable of having effect, any instrument lodged in relation
thereto.

Before issuing any certificate under this section, the Registrar-
General may if he considers it necessary or desirable to do so give
notice of his intention to issue it in the Gazette or in a newspaper
circulating in the locality in which the land in question is situated.

References in this Act to a duplicate Crown lease or a copy of any
instrument registered under this Act include where appropriate
references to a certificate issued in place of such a duplicate or
copy in accordance with subsection (2).

A certificate issued under subsection (1) is not liable to duty under
the Taxation (Administration) Act.

Registrar-General to show cause

If, upon the application of any proprietor to have land brought under
the provisions of this Act, or to have any dealing or transmission
registered or recorded, or to have any instrument or foreclosure
order issued, or to have any act or duty done or performed which by
this Act is prescribed to be done or performed by the Registrar-
General, the Registrar-General shall refuse so to do, or, if such
proprietor shall be dissatisfied with the direction upon his
application given by the Registrar-General such proprietor may
require the Registrar-General to set forth the grounds of his refusal,
or the grounds upon which such direction was given, and such
proprietor may, if he think fit, at his own cost, summon the
Registrar-General to appear before the Court to substantiate and
uphold the grounds of his refusal or of such direction as aforesaid.

Hearing of summons

Such summons shall be issued under the hand of a Judge, and
shall be served upon the Registrar-General 6 clear days at least
before the day appointed for hearing; and upon such hearing, the
Registrar-General, or his counsel, shall open and have the right of
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reply, and the Court may, if any question of fact be involved, direct
an issue to be tried to decide such question, and may make such
order in the premises as the circumstances of the case may
require, and the Registrar-General shall obey such order. All
expenses of and incidental to any such proceedings shall be borne
and paid by the person instituting the same, unless the Court shall
certify that there were no reasonable grounds for such refusal or
direction as aforesaid.

Registrar-General to state case for Court

The Registrar-General may, whenever any question shall arise with
regard to the performance or exercise of any of the duties by this
Act conferred or imposed upon him, state a case for the opinion of
the Court, and it shall be lawful for the Court to give judgment
thereon, and such judgment shall be binding upon the Registrar-
General.

Procedure and penalties
Form of summons by Registrar-General

Any summons issued by the Registrar-General under the authority
of this Act may be in the form of the Twenty-second Schedule
hereto.

Refusal or neglect of person summoned

If any person shall refuse or neglect to obey or comply with the
requirements of any such summons the Registrar-General may
apply to the court for a summons calling upon such person to show
cause why he should not obey or comply with the same, and the
court may, on the hearing of such summons, make such order as it
thinks fit, and unless the court shall on such hearing certify that
such refusal or neglect was reasonable, such person shall forfeit
and pay a penalty, to be enforced by the court, not exceeding 200
dollars.

Declarations

Any declaration under this Act may be made before the Registrar-
General, any Deputy Registrar-General, a Notary Public, or a
Justice of the Peace.

Penalty for certifying incorrect instruments

Any person who shall falsely or negligently certify to the correctness
of any application or instrument under this Act, shall incur therefor a
penalty not exceeding $2000; but such penalty shall not prevent
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any person sustaining loss or damage in consequence of error or
mistake in any such application or instrument from recovering
damages against the person who shall have certified the same.

233 Certain fraudulent acts to be misdemeanors

A person commits an offence if he:

(1)

(1)

()

(V)

Wilfully and fraudulently makes any false statement in any
application to be registered as proprietor, whether in
possession, reversion, remainder, or otherwise on a
transmission, or in any other application to be registered under
this Act as proprietor of any land, or any estate or interest in
any land;

Wilfully and fraudulently suppresses, withholds, or conceals,
or assists, or joins in, or is privy to the suppressing,
withholding, or concealing from the Registrar-General, the
Acting Registrar-General, or any Deputy Registrar-General
any material document, fact, or matter of information;

Wilfully and fraudulently gives false evidence, or makes a
false statement in his examination before the Registrar-
General, the Acting Registrar-General, or any Deputy
Registrar-General;

Without lawful authority and knowing that no such authority
exists, intentionally alters or causes to be altered:

(a) afolio in the Register or a certificate as to title;
(b) an entry made by the Registrar-General;
(c) aninstrument comprising part of the Register;

(d) an instrument, certificate, statement or form issued by
the Registrar-General,

(e) information contained in the record of administrative
interests and information (if any) kept under
section 191E; or

(f) information contained in the record of dealings kept
under section 51.

Fraudulently uses, assists in fraudulently using, or is privy to
the fraudulent using of any form purporting to be issued or
sanctioned by the Registrar-General;
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(1)

(3)

(VI) Knowingly misleads or deceives any person hereinbefore
authorized to demand explanation or information in respect of
any land, or the title to any land, which is the subject of any
application to bring the same under the provisions of this Act,
or in respect of which any instrument or dealing is proposed to
be registered or recorded.

Penalty: $40,000 or imprisonment for 10 years.
Certificate as to title, &c., procured by fraud to be void

Any certificate as to title, folio of the Register, instrument, entry,
erasure, or alteration procured, or made by fraud as in section 233
mentioned shall, whether there shall be a finding of guilt under such
section or not, be void as regards all parties or privies to such fraud.

Miscellaneous
Plans and maps

Where, in his opinion a plan or map is necessary or desirable for
the purpose of registering or recording any dealing with land, the
Registrar-General may require the person who has lodged
documents in connection with the dealing to lodge an appropriate
plan or map.

A plan or map lodged with the Registrar-General pursuant to
subsection (1) must comply with his requirements as to its
dimensions, the scale to which it is drawn and the information that it
includes.

The Registrar-General may reject a plan or map which does not
comply with his requirements under this section or is inaccurate or
deficient in any respect.

Unregistered instruments to confer claim to registration

Every instrument signed by a registered proprietor, or by any
person claiming through or under a registered proprietor, purporting
to pass an estate or interest in land for the registration of which
estate or interest provision is made in this Act shall, until registered,
be deemed to confer upon the person intended to take under such
instrument, or any person claiming through or under him, a right or
claim to the registration of such estate or interest. The Registrar-
General, upon application for such registration by any person other
than the person immediately claiming from a registered proprietor,
may reject the same altogether or may register the applicant as
proprietor of the estate or interest, either forthwith or at the
expiration of some defined period of time, and may direct such
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other entries to be made in the Register, and such advertisements
to be published, as he may deem necessary.

Informal documents may be registered

The Registrar-General may, in the event of great loss or
inconvenience being likely to arise, register any document signed
by a registered proprietor, or by any person claiming through or
under a registered proprietor, notwithstanding that such document
be not in any of the forms prescribed by this Act, nor otherwise in
accordance with the provisions hereof: Provided that such
document purports to create an estate or interest in land for the
registration of which estate or interest provision is made in this Act,
and would in equity, apart from the pro-visions of this Act, be
regarded as vesting such estate or interest in the person intended
to take under such document. The Registrar-General, upon
application for such registration, may reject the same altogether, or
may proceed as directed in section 246.

Protection of rights under previously registered instruments

The Registrar-General shall not register a document in accordance
with section 246 or 247 if the registration would interfere with the
right of a person under an instrument previously registered.

Equities not abolished

Nothing contained in this Act shall affect the jurisdiction of the
Courts of law and equity in cases of actual fraud or over contracts
or agreements for the sale or other disposition of land or over
equities generally. And the intention of this Act is that,
notwithstanding the provisions herein contained for preventing the
particulars of any trusts from being entered in the Register, and
without prejudice to the powers of disposition or other powers
conferred by this Act on proprietors of land, all contracts and other
rights arising from unregistered transactions may be enforced
against such proprietors in respect of their estate and interest
therein, in the same manner as such contracts or rights may be
enforced against proprietors in respect of land not under the
provisions of this Act: Provided that no unregistered estate,
interest, contract, or agreement shall prevail against the title of any
bona fide subsequent transferee, mortgagee, lessee, or
encumbrancee, for valuable consideration, duly registered under
this Act.

Lis pendens not to be registered

No lis pendens affecting lands under the provisions of this Act shall
hereafter be registered.
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No title by adverse possession

No person shall acquire any right or title to land under the
provisions of this Act by any length of adverse possession, nor shall
the right of the registered proprietor to recover possession of any
such land be barred by any length of adverse possession.

Valuable consideration may be proved by prior instruments

Whenever in any action, suit, or other proceeding, affecting the title
to any land, it shall become necessary to determine the fact
whether any person is a purchaser, transferee, mortgagee,
encumbrancee, or lessee, for valuable consideration or not, any
party to such action, suit, or other proceeding, may give in evidence
any transfer, mortgage, encumbrance, lease, or other instrument
affecting the title to such land, although the same may not be
referred to in the folio of the Register or may have been cancelled
by the Registrar-General.

General covenants to be implied in instruments

In every instrument charging, creating, or transferring any estate or
interest in land, there shall be implied the following covenant by the
party charging, creating, or transferring such estate or interest, with
the party in whose favour such estate or interest is charged or
created, or to whom the same is transferred, and his executors,
administrators, and transferees, that is to say — That he, the
covenanting party, will do such acts and execute such instruments
as in accordance with the provisions of this Act may be necessary
to give effect to all covenants, conditions, and purposes expressly
set forth in such instrument, or by this Act declared to be implied
against such party in instruments of a like nature.

Implied powers and covenants may be modified or negatived

Every covenant and power by this Act implied in any instrument
may be negatived or modified by express declaration contained in
or indorsed on the instrument.

Action for breach of implied covenant

In any action for a breach of any such covenant, it shall be lawful to
allege that the party against whom such action is brought did
covenant precisely in the same manner as if such implied covenant,
with or without modification, as the case may be, had been
expressed in words in such instrument, any law or practice to the
contrary notwithstanding; and every such implied covenant shall
have the same force and effect and be enforced in the same
manner as if it had been set out at length in such instrument.
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Implied covenants to be joint and several

Where any covenants are by this Act implied against 2 or more
persons, such implied covenants shall be construed to be joint and
several.

Short forms of covenant in mortgages and leases

Where in any mortgage or encumbrance the short form of covenant
given in the Sixteenth Schedule hereto and numbered 1, or where
in any lease any of the other short forms of covenant given in such
Schedule shall be used, the covenant set opposite such short form
in the said Schedule shall be implied in such mortgage,
encumbrance, or lease as fully and effectually as if set out at length
therein: Provided that the parties to any such instrument may by
express words add to or modify any such short form, in which case
the same shall imply the covenant as set out at length, with the
addition or modification so expressed.

Recording and use of common form provisions

A person may lodge with the Registrar-General, and the Registrar-
General may retain, a memorandum in the prescribed form
containing one or more provisions which are intended for
incorporation by reference in instruments subsequently lodged for
registration under this Act.

The Registrar-General may prepare such a memorandum and
retain it.

A memorandum retained by the Registrar-General under
subsection (1) or (2) shall be deemed to be part of the Register kept
under section 47.

An instrument under this Act may provide that a provision in a
memorandum retained under subsection (1) or (2) is incorporated in
the instrument, or is incorporated in it subject to specified
modifications.

Where a provision is incorporated in an instrument by virtue of
subsection (4), the party by or on behalf of whom the incorporation
is effected shall, before the instrument is executed, provide the
other party or parties with a copy of the provision or, as the case
may be, of the provision and the modifications thereof.

Penalty: $1,000.

A failure to comply with subsection (5) in respect of an instrument
does not affect the validity or effect of the instrument.
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(2)

Short form for expressing exception of mines and minerals

Whenever, in any application or instrument under this Act, the
following words shall be used "Except and always reserved to all
coals, seams of coal, mines, minerals, and quarries, but paying
reasonable compensation to ," they shall be taken to have the
same effect, and be construed as if the form of words contained in
the Seventeenth Schedule hereto had been inserted therein; and
the Registrar-General, on issuing a certificate as to title, shall insert
the words so used in the application or instrument, and the same
shall be as binding and effectual as if he had inserted therein the
words at length contained in the said Seventeenth Schedule.

Attestation of instruments executed by individuals

The execution of an instrument under this Act by a person other
than a corporation shall be attested by one witness, being a person
who has attained the age of 18 years and is of a description
prescribed for the purposes of this section.

Registrar-General may dispense with proof

The Registrar-General may, in any case where he is satisfied of the
due execution of an instrument, or in any special case, dispense
with the proof of execution hereinbefore required.

Execution of instrument by Corporation

A Corporation may execute instruments under the provisions of this
Act by affixing thereto its common seal, and such execution shall be
equivalent to signature.

Instruments under this Act may, instead of being executed by a
corporation as mentioned in subsection (1), be executed or
authenticated by, or made on behalf of, the corporation in any
manner permitted to that corporation by law.

Authority to Register

The Registrar-General shall not receive any instrument purporting
to deal with or affect land, unless there shall be indorsed thereon a
certificate that the same is correct for the purposes of this Act,
signed by the applicant or party claiming under or in respect of such
instrument by a practitioner of the Supreme Court, by a person
whose name is entered in the Register of Practitioners kept at the
Principal Registry of the High Court or by a licensed conveyancing
agent within the meaning of the Agents Licensing Act.

Where the applicant or party referred to in subsection (1) is a
corporation, the requirement that the certificate be signed by the
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applicant or party is a requirement that it be authenticated by or on
behalf of the corporation in any manner permitted to that
corporation by law.

Registrar-General may provide particulars of dealings in land
In this section, government authority means:

(@) a municipal council or community government council, within
the meaning of the Local Government Act;

(b) the Power and Water Authority, within the meaning of the
Power and Water Authority Act, or

(c) the Valuer-General.

The Registrar-General may, subject to the direction of the Minister,
enter into an agreement with a government authority to provide to
that authority the information, or a part of the information, that a
person who disposes of or acquires an estate or interest in land is
required by or under an Act to provide to the government authority
in respect of that land.

An agreement under subsection (2) may:

(a) relate to the provision of all or a part only of the information
required to be provided by a person who disposes of or
acquires an estate or interest in land; and

(b) specify that the information be provided in a particular form,
including in an electronic form.

Where the Registrar-General enters into an agreement under
subsection (2), the Registrar-General shall, while the agreement
remains in force, provide the information to the government
authority in accordance with that agreement.

Prescribed forms

The Registrar-General may make arrangements with a person for
the printing by that person of forms prescribed for the purposes of
this Act, and the Registrar-General and any other person
authorized by the Minister to do so by notice in the Gazette may sell
to the public forms printed in accordance with any such
arrangements.

A direction in or under this Act that a prescribed form is to be used
shall apply equally to any form to the like effect or for a similar
purpose authorized in conformity with the provisions of this Act.
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Delivery of instruments in custody of Registrar-General

Subject to subsection (2), the Registrar-General may deliver an
instrument in his custody to the person by whom the instrument
was lodged, or to that person's legal practitioner, known agent or
attorney.

Where the person by whom an instrument was lodged has given
written instructions to the Registrar-General for the delivery of the
instrument otherwise than as mentioned in subsection (1), the
Registrar-General shall deliver it only in accordance with those
instructions.

Where, but for this subsection, the Registrar-General would be
unable to determine to whom an instrument in his custody should
be delivered, he may deliver it to the person he considers best
entitled to the instrument.

Where a person has authorized the Registrar-General in writing to
deliver instruments to him by placing them in a delivery box
(whether at the Registrar-General's office or elsewhere), the placing
of an instrument in the box by or on behalf of the Registrar-General
shall be treated as its delivery to that person.

Disposal of obsolete documents

The Registrar-General may, in accordance with a scheme to be
prepared by him in consultation with the Northern Territory Archives
Service, dispose of any instrument, plan, map or other document
registered or deposited at the Land Titles Office which appears to
him to be unnecessary for the purpose of establishing or evidencing
any interest or right in or over land.

The scheme may provide for the disposal of documents by their
destruction, their sale, their delivery to a former registered
proprietor, or their delivery to any person or body for preservation
as being of historic interest.

The disposal of documents by virtue of this section shall be subject
to any restrictions or limitations prescribed by regulations.

Service of notices

Where this Act requires a notice to be served on or given to a
person the requirement is satisfied if the notice is:

(@) served personally;
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(b) sent by registered or certified post, or by facsimile or telex:
(i) to the address for service noted in the Register;

(i) in the case of a company — either to that address or to
the address of the company's registered office for the
purposes of the Corporations Law; or

(i) where the address or addresses authorized by
subparagraphs (i) and (ii) appear to the Registrar-
General to be unsatisfactory — to any other address
which he may consider appropriate; or

(c) published in such manner as the Registrar-General may
direct.

The address for service noted in the Register may be a post office
box, and may in the case of any person be a business address.

Regulations

The Administrator may make regulations, not inconsistent with this
Act, prescribing matters:

(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.

Without limiting the generality of subsection (1), the Regulations
may prescribe the form or medium, or combinations of them, for,
and the manner of:

(@) keeping the Register; or
(b) making entries in the Register.

Without limiting the generality of subsection (1), the Regulations
may prescribe the procedures to be followed in exercising a power
(including a power of sale) pursuant to a statutory charge, mortgage
or encumbrance.
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The Fifth Schedule

section 89
Right-of-Way

Together with full and free right and liberty to and for the proprietor
or proprietors for the time being taking or deriving title under or
through this instrument, so long as he or they shall remain such
proprietors, and to and for his and their tenants, servants, agents,
workmen, and visitors, to pass and repass for all purposes, and
either with or without horses or other animals, carts, or other
carriages.
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The Sixteenth Schedule

section 256

Short Forms of Covenants and their Interpretation

1. The mortgagor or
encumbrancer will
insure:

Short Form Covenant at length

The mortgagor or and during encumbrancer will the
continuance of this mortgage keep insured, against loss
or damage by fire, in the name of the mortgagee or
encumbrancee, in some public insurance office to be
approved by the mortgagee or encumbrancee, to the
amount of their full value, all buildings and erections
which shall for the time being be erected on the
mortgaged land, and shall be of a nature or kind capable
of being so insured, and will when required by the
mortgagee or encumbrancee deposit with him the policy
of every such insurance, and within 7 days after each
premium shall become payable the receipt for such
premium, and if default shall be made in the observance
or performance of this covenant, it shall be lawful for the
mortgagee or encumbrancee, without prejudice,
nevertheless to and concurrently with the powers granted
him by this mortgage and by The Real Property Act,
1886, so to insure such buildings and erections, and the
costs of such insurance shall be a debt from the
mortgagor or encumbrancer to the mortgagee or
encumbrancee, and shall be added to the principal
moneys hereby secured, and shall, during the
continuance of this mortgage, be a charge upon the
mortgaged land, and bear interest at the same rate as the
said principal moneys, and all moneys which shall be
received by virtue of any such insurance as aforesaid,
shall, at the option of the mortgagee or encumbrancee,
be laid out in making good the loss or damage in respect
of which the same shall be received or be applied by the
mortgagee or encumbrancee in or towards satisfaction of
the moneys hereby secured.
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2. The lessee will
insure:
3. The lessee will

paint outside every
alternate year:

4. The lessee will
paint and paper
inside every year:

5. The lessee will
fence:

6. The lessee will
cultivate:

The lessee will insure, and during the continuance of this
lease keep insured, against loss or damage by fire, in the
joint names of the lessor and the lessee, in some public
insurance office to be approved by the lessor, to the
amount of their full value, all buildings and erections
which shall for the time being be erected on the land
hereby leased, and shall be of a nature or kind capable
of being so insured, and will, when required by the
lessor, deposit with him the policy of every such
insurance, and within 7 days after each premium shall
become due the receipt for such premium, and on any
breach or non-observance of this covenant the lessor
may, without prejudice to and concurrently with the other
powers granted to him by this lease and The Real
Property Act, 1886, so insure such buildings and
erections, and the costs of effecting such insurance shall
be added to the rent hereby reserved, and shall be a
charge upon the said leased land, and recoverable by
action or distress in the same manner as the said rent is
recoverable. All moneys which shall be received under
or by virtue of any such insurance as aforesaid shall be
laid out and expended in making good the loss or
damage in respect of which the same shall be received.

The lessee will, in every alternate year during the
currency of this lease, paint all the outside woodwork and
ironwork belonging to the premises hereby leased, with 2
coats of proper oil colours, in a workmanlike manner.

The lessee will, in every third year during the currency of
this lease paint the inside wood, iron, and other work
belonging to the premises hereby leased, and now or
usually painted, with 2 coats of proper oil colours, in a
workmanlike manner, and also re-paper, with paper of
the quality now used, such parts of the said premises as
are now papered, and also wash, stop, whiten, or colour
such parts of the said premises as are now washed,
stopped, whitened, or coloured respectively.

The lessee will, during the continuance of this lease,
erect and put up a good and substantial fence on the
boundaries of the said leased land upon which no
substantial fence now exists.

The lessee will, during the continuance of this lease,
cultivate, use, and manage all such parts of the land
hereby leased as are or shall be broken up or converted
into tillage in a proper and husbandmanlike manner, and
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10.

11.

The lessee will not
use the premises
as a shop:

The lessee will not
carry on offensive
trades:

The lessee will not
without leave or
sublet:

The lessee will not
cut timber:

The lessee will
carry on the
business of a
publican, and
conduct the same
in an orderly
manner; will apply
for renewal of
licence, and will
facilitate transfer of
licence:

will not impoverish or waste the same.

The lessee will not convert, use, or occupy the premises
hereby leased, or any part thereof, into or as a shop,
warehouse, or other place for carrying on any trade or
business whatsoever, or permit or suffer the said
premises, or any part thereof, to be used for any such
purpose or otherwise than as a private dwelling house,
without the consent in writing of the lessor.

The lessee will not, during the continuance of this lease
use, exercise, or carry on, or permit or suffer to be used,
exercised, or carried on, upon the premises hereby
leased, or any part thereof, any noxious, noisome, or
offensive art, trade, business, occupation, or calling, or
do, permit, or suffer any act, matter, or thing whatsoever
upon the said premises, or any part thereof, which shall
or may be or grow to the annoyance, nuisance,
grievance, damage, or disturbance of the occupiers or
owners of the adjoining lands and hereditaments or any
of them.

The lessee will not assign, transfer, demise, sublet, or
set over, or otherwise by any act or deed procure the
leased land, or any part thereof, to be assigned,
transferred, demised, sublet, or set over unto any person
whomsoever, without the consent in writing of the lessor
first had and obtained.

The lessee will not cut down, fell, injure, or destroy any
growing or living timber or timber like trees standing or
being upon the leased land, without the consent in
writing of the lessor.

The lessee will at all times, during the continuance of this
lease, use, exercise and carry on, in and upon the leased
premises the trade or business of a licensed victualler or
publican, and retailer of spirits, wines, ales, beer, and
porter, and keep open and use the messuage, tenement
or inn, and buildings upon the leased land as and for an
inn or public house for the reception, accommodation
and entertainment of travellers, guests, and other
resorting thereto or frequenting the same, and manage
and conduct such trade or business in a quiet and
orderly manner, and will not do, or commit, or permit, or
suffer to be done or committed, any act, matter, or thing
whatsoever whereby or by means whereof any licence
shall or may be forfeited or become void, or liable to be
taken away, suppressed, or suspended in any manner
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howsoever; and also will from time to time during the
continuance of this lease, at the proper times for that
purpose, apply for and endeavour to obtain, at his own
expense, all such licences as are or may be necessary
for carrying on the said trade or business of a licensed
victualler or publican in and upon the said leased
premises, and keeping the said messuage, tenement, or
inn open as and for an inn or public house as aforesaid:
and also will at, or if necessary before, the expiration or
other sooner determination of this lease, sign and give
such notice or notices for renewal or transfer of any
licence as may be requisite or as may be desired by the
lessor, and allow such notice or notices for renewal or
transfer of any licence as may be required by law to be
affixed to the said messuage, tenement, or inn, to be
thereto affixed and remain so affixed during such time or
times as shall be necessary or expedient in that behalf,
and generally will do all such further acts, matters, and
things as shall be necessary to enable the lessor, or any
person authorized by him, to obtain the renewal of any
licence, or any new licence, or the transfer of any licence
then existing and in force.
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The Seventeenth Schedule
section 266

Except and always reserved to his heirs, executors, administrators,
and assigns, all coals, seams of coal, mines, minerals, and quarries
of stone and slate which now are, or at any time hereafter may be
found in, upon, or under the said land and premises, with full liberty
of ingress, egress, and regress, at all times, to and for the said his
heirs, executors, administrators, and assigns, and his and their
agents, servants, and workmen, and all others to be by him or them
authorized, at all times, with or without horses and other cattle,
carts, or other carriages, laden or unladen, engines, machinery, and
all necessary implements and things, into, upon and from the said
land and premises, and every or any part thereof, and full right
there to view, survey, dig for, work, store, carry away, sell, and
dispose of the said coals, mines, minerals, and quarries of stone
and slate; and also for the purposes aforesaid, to erect steam
engines and other machinery, with the buildings necessary thereto,
and to sink pits, make wagon ways, and use all other inventions
and means for draining, sinking, storing, leading, carrying away,
selling and disposing of such coals, mines, minerals, stone, and
slate, doing or suffering to be done as little damage as possible in
the exercise of the said liberties and rights, and paying and allowing
to his heirs, executors, administrators, and assigns, a reasonable
compensation for damage to the surface of the said land, or any
buildings or fences thereon.
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The Twenty-Second Schedule

section 226
Summons by Registrar-General
In the matter of The Real Property Act, 1886

A.B. [here insert addition] is hereby summoned to appear before me at the
Lands Titles Office, on the day of , 18 , at of
the clock in the [fore or after] noon, then and there [here insert purpose of
summons and describe the documents or instruments (if any) required to be
produced)].

Given under my hand and seal the day of , one
thousand eight hundred and , Registrar-General. (L.S.)
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1 KEY

Key to abbreviations
amd = amended od = order
app = appendix om = omitted
bl = by-law pt = Part
ch = Chapter r = regulation/rule
cl = clause rem = remainder
div = Division renum = renumbered
exp = expires/expired rep = repealed
f=forms s = section
Gaz = Gazette sch = Schedule
hdg = heading sdiv = Subdivision
ins = inserted SL = Subordinate Legislation
It = long title sub = substituted

nc = not commenced
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